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Art.  L— estates  TAIL  IN  INDIA. 

IT  is  not  a  little  surprising  that  the  decisions  of  the  Courts 
of  British  India  excite  but  a  feeble  interest  in  the  minds 
of  English  lawyers.  In  a  large  number  of  cases  an  Indian 
judge  has  no  precedents  and  very  few  analogies  to  rest  upon^ 
and  is  obliged  to  base  his  judgment  upon  the  broad  rules 
of  general  jurisprudence.  Charters  secure  the  natives  in 
the  podsession  of  their  own  laws^  but  Hindu  law  is  a  heri- 
tage derived  from  times  remote  from  the  present^  and  the 
system  regarded  as  a  whole  is  as  fragmentary  as  the  primi- 
tive laws  of  the  Barbarians.  In  administering  it  the  Indian 
judge  has  a  task  not  unlike  that  which  exercised  the 
jurists  of  Bologna,  and  he  can  work  with  a  freedom  such 
as  our  early  chancellors^  or  the  inventors  of  recoveries, 
enjoyed. 

All  law,  according  to  Hindu  belief,  springs  from  the 
sacred  writings  or  Shastersy  which  are  the  direct,  or  in- 
direct, utterances  of  the  divine  voice.  They  were  evidently 
composed  before  law,  religion,  and  morality  were  separated 
in  thought,  and  the  belief  in  a  revelation,  from  which  rules 
applicable  to  every  case  may  be  deduced,  makea  it  almost 
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impossible  to  call  in  the  aid  of  direct  legislation.  The 
system  was  in  the  first  instance  built  up  by  men  claiming 
only  the  title  of  expositors,  and  even  now,  when  novel  cases 
arise,  the  judge  must  discharge  the  delicate  function  of 
interweaving  rulea  which  shall  accord  with  ancient  principles 
and  yet  meet  the  exigencies  of  to-day. 

In  the  development  of  Hindu  law  local  circumstances 
have  produced  diversity,  and  five  independent  schools  are 
enumerated.  Their  differences  are  not  very  great,  and  the 
most  important  are  those  which  separate  the  Bengal  school 
from  the  rest.  Upon  this  it  is  sufficient  to  observe,  that  in 
Bengal  proper  a  Hindu  has  long  been  able  freely  to  dispose 
of  all  his  property,  whether  ancestral  or  self-acquired,  by 
acts  inter  vivos.  The  prohibitions  of  the  Shasters  are  respect- 
fully eluded,  by  holding  that  they  are  religious  precepts  not 
imposing  any  legal  obligation.  It  is  scarcely  necessary  to 
say,  that  the  artificial  distinction  between  real  and  personal 
property  is  unknown  in  any  school.  Testamentary  power 
is  of  more  recent  growth.  According  to  the  better  opinion, 
wills  and  testaments  are  wholly  unknown  to  native  Hindu 
law,*  and  there  seems  good  reason  to  believe  that  they  have 
been  borrowed  from  the  Mahometan  or  European  con- 
querors. But  it  may  now  be  considered  as  established,  that 
throughout  India  a  Hindu  has  a  power  of  disposition,  by  will 
at  least,  as  ample  as  his  power  of  disposition  by  conveyance, 
or  other  act  inter  vivoSy^  and  that  consequently  in  Bengal 
"a  man  who  is  the  absolute  owner  of  property  may  now 
dispose  of  it  by  will  as  he  pleases,  whether  it  be  ancestral 
or  self-acquired.  "J 

In  all  countries  testamentary  dispositions  give  rise  to 
questions  of  greater  intricacy,  than  conveyances  inter  vivos. 

*  Macn.  Frin.  and  Free,  p.  3.  Sir  Thos.  Strange's  Hindu  Law,  Vol.  I., 
p.  254.     See  also  Sir  F.  Macnagbten*s  Considerations,  p.  318. 

t  Bahoo  Beer  Pertab  Sakee  v.  Maharajah  Rajender  Pertqb  Sahee,  12 
Moore,  Ind.  App.,  1. 

1  Nagalutchmee  Ummal  y.  Oopoo  Nadaraja  Chettt/,  6  Moore,  Ind.  App., 
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We  are  deeirous  of  directing  the  reader's  attention  to  the 
argument  and  judgment  in  a  recent  case  which  affords  a 
singular  illustration  of  this  fact.*  According  to  Hindu 
belief  a  dead  owner  derives  benefits  from  the  oblations 
offered  to  him  by  his  heirs,  and  it  is  this  consideration 
which  determines  the  order  of  intestate  succession.  Those 
are  preferred  whose  offerings  have  the  greater  efficacy. 
Sons  occupy  the  first  place,  and  they  take  equally  as  co- 
heirs in  order  to  increase  the  number  of  equally  efficacious 
oblations.  It  results  from  this  rule  that  land  is  continually 
subdivided.  This  consequence  Prasanna  Kumar  Tagore,  an 
eminent  Hindu  lawyer  of  Calcutta,  regarded  as  opposed  to 
social  and  political  expediency,  and  as  he  was  familiar  with 
our  law  of  real  property,  he  thought  that  the  machinery  of 
an  English  settlement  might  advantageously  be  employed  to 
remedy  the  evil. 

Accordingly  he  made  a  will  by  which  he  gave  all  his 
property  to  trustees  absolutely.  After  certain  temporary 
purposes  were  satisfied  they  were  directed  to  convey  the 
real  estate  upon  certain  specified  limitations,  ^^so  far  (but 
so  far  only)  as  such  limitations  or  directions  could  be  intra« 
duced  into  any  deed  of  conveyance  or  settlement  without 
infringing  upon  or  violating  any  law  against  perpetuities 
which  might  then  be  in  force,  and  apply  to  the  said  real 
estate  or  the  conveyance  or  settlement  of  it  as  last  afore- 
said (if  any  such  law  there  should  be)."  The  limitations, 
omitting  some  which  in  the  state  of  things  existing  at  the 
testator's  death  could  not  possibly  take  effect,  were — To  the 
use  of  the  testator's  son,  Jatindra  Tagore,  for  life,  and  after 
the  determination  of  that  estate,  to  the  use  of  each  of  the 
sons  of  Jatindra  successively,  according  to  their  respective 
seniorities,  and  the  heirs  male  of  their  respective  bodies 
issuing,  so  that  the  elder  of  such  sons  and  the  heirs  male 

♦  Oanendra  Mohan  Tagore  v.  Upendra  Mohan  Tagore,  4  Beng.  }^f'' 
O.C.J.,  103.  It  wiU  in  tlie  following  pages  be  referred  to  as  Tag<^*  ^' 
Tagore. 
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of  his  body  might  be  preferred  to  the  younger  of  such  sons 
and  the  heirs  male  of  their  respective  bodies.  Upon  the 
failure  of  the  prior  limitations  the  estate  was  limited  to  the 
use  of  the  eldest  son  of  Lalit  Tagore,  who  should  be  bom 
in  the  testator's  lifetime^  for  life^  with  remainder  to  the  first 
son  of  such  eldest  son  and  the  heirs  male  of  his  body* 
The  nature  of  the  estate^  and  the  order  of  succession  which 
the  testator  desired  to  establish^  were  clearly  pointed  out  in 
the  following  declaration : — 

**  I  declare  that  sods  by  adoption  shall  be  deemed  younger  than 
sons  who  are  the  issue  of  the  body  of  their  father,  and  that  the 
elder  line  shall  always  be  prefeiTed  to  the  younger,  and  that  every 
elder  son  of  each  heir  in  succession  by  descent,  and  failing  descent, 
]by  adoption,  and  his  issue  or  heir  male  by  descent,  and  failing  de- 
scent, by  adoption,  shall  be  preferred  to  every  younger  son  and  his 
issue  by  descent,  or  adoption,  to  the  exclusion  of  females  and  their 
descendants,  and  to  the  exclusion  of  all  rights  and  claims  for  pro- 
vision or  maintenance  of  any  person,  male  or  female,  out  of  the 
estate.  And  I  declare  my  will  to  be  to  settle  my  estate  in  manner 
aforesaid  as  fully  and  completely  as  a  Hindu  born  and  resident  in 
Bengal  may  give  or  control  the  inheritance  of  his  estate,  or  .a 
Hindu  purchaser  may  regulate  the  conveyance  or  descent  of  pro- 
perty purchased  or  acquired  by  him,  and  not  subject  to  any  law  or 
custom  of  England  whereby  an  entail  may  be  barred,  affected,  or 
destroyed." 

The  state  of  things  at  the  testator's  death  was  this.  He 
left  two  sons.  The  elder^  Ganendra,  had  become  a  Christian^ 
and  was  expressly  excluded  from  taking  under  the  will,  but 
the  testator  had  previously  made  some  provision  for  him. 
The  younger  was  Jatindra,  named  in  the  will,  and  he  had  no 
son.  Lalit  Tagore,  named  in  the  will,  predeceased  the  testator, 
as  also  did  Lalit's  eldest  son,  Jaduki  Tagore,  but  the  latter 
left  an .  only  son,  Sarat  Chandra  Tagore,  who  survived  the 
testator.  If,  therefore,  the  will  had  applied  to  real  property 
situate  in  England,  there  would  have  been  no  difficulty  in 
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its  ihterpretation.  The  estate  would  have  been  vested  in 
trustees^  who  would  be  bound  to  hold  and  settle  it  to  the 
use  of  Jatindra  Tagore  for  life^  with  successive  remainders 
in  favour  of  the  first  and  other  sons  of  Jatindra  in  tail  male^ 
with  remainder  to  Sarat  Chandra  Tagore  in  tail  male.  The 
inheritance  expectant  upon  Jatindra's  death  would  be  in 
Sarat  Chandra^  subject  to  the  liability  to  open  and  let  in 
the  estates  of  Jatindra's  children.  No  rule  against  perpetuity 
would  be  violated^  for  the  clause  against  barring  the  entail 
would  be  simply  taken  pro  non  scripto,  and  during  the 
continuance  of  the  estate  tail  of  Sarat  Chandra  Tagore,  the 
testator's  heir-at-law,  though  entitled  by  descent  to  the 
undisposed  of  reversion  in  fee,  would  be  unable  to  maintain 
a  suit  to  restrain  waste,  or  for  any  other  purpose,  in  any 
court  of  Law  or  Equity. 

Ganendra  Tagore  filed  a  plaint,  in  which  he  prayed  a 
declaration  that ^  no  estate  beyond  the  life  estate  of  Jatindra 
was  validly  created  by  the  will,  and  that  he,  as  one  of 
the  testator's  sons,  was  entitled,  ab  intestato,  to  a  share  of 
the  undisposed  of  reversion.  The  suit  was  heard  in  the 
first  instance  by  Mr.  Justice  Pliear,  and  subsequently  on 
appeal  by  Sir  Barnes  Peacock  and  Mr.  Justice  Norman. 
The  judgments  contain  a  long  and  elaborate  investigation 
of  the  meaning  and  efiect  of  the  gifts  to  Jatindra's  sons, 
by  which,  according  to  English  law,  estates  in  tail  male 
would  be  created. 

The  inquiry  is  one  of  much  interest.  Of  course  estates 
subject  to  all  the  incidents  of  our  estates  tail  are  quite 
unknown  to  Hindu  law.  It  recognises,  however,  and  up- 
holds, special  modes  of  succession  prevailing  in  particular 
tribes  or  families,  and  primogeniture  is  not  an  uncommon 
family  custom.  In  Baboo  Beer  Pertab  Sahee  v.  Maharajah 
Rajender  Pertab  Sahee,*  the  Privy  Council  decided  that  a 
zaminddri  in  Bahar  descended  according  to  this  rule.     Prior 

•  12  MoorC)  Indk  App.,  !• 
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to  the  year  1793  it  regulated  the  descent  of  many  large 
zaminddris  in  Bengal^*  and  it  has  recently  been  sanctioned 
by  a  special  Act  as  applicable  to  many  of  the  t&luks  of 
Oudh.f  Beyond  the  limits  of  Bengal  a  proprietor  cannot 
in  general  alienate  ancestral  property  to  the  prejudice  of 
his  male  descendants,  and  a  custom  of  primogeniture  in  a 
district  where  this  principle  is  in  force  has  many  of  the 
characteristics  of  a  perpetual  entail. 

The  charters  by  which  the  courts  in  India  are  constituted 

secure  to  the  natives  the  benefit  of  their  own  laws  in  all  cases 

of  inheritance  and  of  contract  or  dealing.     Cases  continually 

arise  in  which  the  authorities  of  Hindu  law  are  utterly  silent 

or  give  only  an  uncertain  sound.     It  is  just  that  the  deficiencies 

of  a  particular  system  should  be  supplied  from  the  store  of 

general  jurisprudence^  and  the  English^  like  the  Roman  law^ 

may  be  resorted  to  for  principles  common  to  all  mankind.     On 

questions  of  contract  there  is  an  agreement  as  to  most  of  the 

leading  principles  amongst   all  civilised  nations^  and  as  the 

Hindu  law  is  here  almost  silent,  a  large  amount  of  English 

law  is  rightly  and  advantageously  imported  into  the  system. 

But  there  is  a  natural  tendency  in   all  lawyers  to  presume 

that  their  own  system  is  the  perfection  of  reason  and  natural 

justice,  and  unconsciously  to  conclude  upon  any  given  maxim 

that  it  is   approved   by   universal  law.      Yet  much  of   our 

system   is   based    not    upon   general    expediency,   but    upon 

local  or  particular   convenience.     Our  law  of  real  property 

IS   the  result    of   the   exigencies   of  the   feudal   system,  and 

ever    since   the    Norman   conquest    has    been  undergoing   a 

continual  process  of  legislative  or  judicial  adaptation  to  the 

varying  wants  of  society.     Great  caution  is  necessary  when 

we  seek  to  derive  from  it  principles  of  universal  application. 

In  the  case  under  consideration  J  the  judges  accorded  this 
character  to  the  rule  of  English  law,  that  a  man  cannot  im- 
press upon  property  any  special  path  of  descent.    As  ordinary 

•  See  Beng.  Reg^  1793,  No.  XI.  f  Act  I.,  1869. 

X  Tagore  v.  Tagore  Qoc.  cit.) 
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freehold  land  cannot  be  made  to  descend  accordino:  to  the 
custom  of  gavelkind  or  borough  English^  so  a  Hindu  cannot 
bid  his  land  descend  by  the  rule  of  primogeniture.  It  was 
also  urged  tliat  if  an  estate  tail  were  admitted^  there  was  no 
means  known  to  Hindu  law  by  which  it  could  be  barred^  and 
land  might  thus  be  rendered  inalienable.  These  seem  to  have 
been  the  chief  reasons  which  induced  both  Mr.  Justice  Phear 
and  the  Court  of  Appeal  to  hold  that  a  grant  to  A.  B.  and 
the  heirs  of  his  body  could  not  take  effect  according  to  its 
terms.  The  latter  tribunal  seems  to  have  come  to  the  con* 
elusion  that  such  a  grant  was  wholly  void,  and  passed  no 
interest  to  the  grantee.  But  Mr.  Justice  Phear  had  given 
a  different  decision  upon  this  point.  Words  of  limitation 
are  no  more  necessary  under  Hindu  law  to  confer  absolute 
dominion  than  amongst  us  in  the  case  of  a  gift  of  personalty. 
But  as  in  the  latter  case  the  words  of  style,  ^^  executorSj 
administrators,  and  assigns/'  are  commonly  added,  so  it  is 
not  unusual  in  a  Hindu  conveyance  to  give  the  estate  to  the 
grantee,  "his  sons,  and  his  sons'  sons."  The  words,  "heirs 
male  of  his  body,"  Mr.  Justice  Phear  considered  substantially 
equivalent  to  this  expression,  and  he  therefore  held  that  the 
gift  to  Jatindra  Tagore's  eldest  son,  and  the  heirs  male  of 
his  body,  carried  the  whole  interest  not  disposed  of  by  the 
prior  limitations — as  we  should  say,  carried  the  fee.  If  the 
rules  of  English  law  are  applicable,  this  view  seems  more  in 
accordance  with  them  than  the  decision  of  the  Court  of 
AppeaL  In  the  instance  given  by  Littleton*  it  is  laid  down 
that  "  if  a  man  give  lands  or  tenements  to  another  to  have  and 
to  hold  to  him,  and  to  his  heirs  male,  or  to  his  heirs  female, 
he  to  whom  such  a  gift'  is  made  hath  a  fee  simple."  And 
the  well  known  rule  in  the  construction  of  wills,  that  words 
which  give  an  estate  tail  in  realty  pass  the  absolute  interest 
in  personalty,  strengthens  this  conclusion,  f 

*  Co.  Lit.,  27a,  and  see  WiUes  Cluim  of  Peerage,  L.R.,  4  Eng.  and  Ira 
App.,  126,  162. 
t  See  2  Jorm.  on  Wills  (3rd  ed.),  p.  634. 
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But,  In  truth,  the  rule  upon  which  the  judges  relied  has 
not  the  slightest  claim  to  be  regarded  as  imiversal,  and  it  is 
not  a  little  singular  to  find  Sir  Anthony  Mildmay*s  case^ 
Preston  on  abstracts^  and  a  judgment  of  Lord  St.  Leonard's 
on  the  doctrine  of  cyprh,^  cited  as  authorities  upon  the  law 
common  to  all  mankind.  In  Scotland,  in  Prussia,  in  France 
before  the  Bevolution,  and  probably  in  all  the  countries  of 
western  Europe,  except  England,  the  maker  of  an  entail 
may  establish  any  order  of  succession  that  he  pleases.  Entails 
are  an  offshot  from  the  Jidei  commissa  of  Koman  law.^  The 
Romans  themselves  seem  to  have  gone  no  further  than  was 
necessary  to  keep  property  within  the  limits  of  a  given 
family ;  nor  does  it  seem  to  have  occurred  to  any  settlor  to 
cause  his  property  to  devolve  according  to  the  rule  of  primo- 
geniture, or  any  other  special  order.  The  property  was 
given  to  the  first  taker,  subject  to  a  fidei  commissum  that 
neither  he  nor  any  subsequent  taker  should  alienate  it  from 
the  family.  §  But  when  once  the  conception  of  a  perpetual 
fidei  commissum  was  admitted,  a  gift  of  property  directed 
to  devolve  upon  the  members  of  the  family,  according  to  a 
prescribed  order  of  succession,  was  a  natural  development  of 
the  idea,  and  this  is  a  true  description  of  the  entails  of 
Scotch  law,||  of  the  family  Jidei  commissa  of  German  law,1f 
and  of  the  fidei-commissary  substitutions  existing  in  France 
before  the  Code  Napoleon.**  And  it  is  not  immaterial  to 
observe  that  in  Scotland,  at  all  events,  chattels,  as,  for 
instance,  diamonds  and  pictures,  may  be  directly  entailed, 
and  made  to  follow  precisely  the  same  course  of  devolution 
as  entailed  land.ff  If  strictly  entailed  they  would,  before 
the  Act  of  1848,  be  inalienable.    But  there  is  a  difference, 

•  S  Repp.  la.  t  Moneypenny  v.  Deringy  2  De  Gex,  M.  &  G.,  172. 

X  Sandford  on  Entails,  pp.  13,  36;  McKenzie  on  Tailzie,  p.  484. 

§  Dig.  31,  tit.  88,  8.  15.    The  obligation  not  to  alienate  was  afterwards 
restricted  to  four  degrees — Nov.  169. 

II  2  Bell  on  C!onT.,  934, 991. 
•   ^  Allgemeines  Landrecbt  filr  die  Preussiscben  Staaten,  Ft.  II.,  tit.  4,  s.  134. 

**  ToulKer,  Droit  Civil,  Vol.  V.,  pp.  15,  et  seq. 

tt  Sandford  on  Entails,  p.  353. 
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which  is  important  to  notice^  between  the  Scotch  and  the 
continental  entail.  In  the  former,  a  prescribed  order  of 
succession  does  not  imply  any  restraint  upon  the  power  of 
alienation,  and  therefore  does  not  create  a  perpetuity.  Under 
this  form  of  gift,  which  is  called  a  ^^  simple  destination/' 
each  taker  is  full  owner,  and  can  deal  with  the  property 
as  he  pleases,  but  if  he  fails  to  do  so  the  destination  takes 
effect.  Thus,  to  recur  to  Littleton's  instance,  a  simple 
destination  to  a  man  and  his  heirs  male  creates  an  estate 
freely  alienable,  but  heirs  male  only  can  take  by  descent, 
and  the  same  would  be  true  of  a  gift  to  A.  B.  and  the 
heirs  of  his  body,  without  more.  To  make  a  strict  entail 
alienation  must  be  expressly  prohibited,  and  if  appropriate 
clauses  were  introduced,  the  entail  was  until  the  year 
1848  perpetual.  But  under  the  old  French  and  the  other 
continental  systems,  a  simple  destination  implies  a  prohi- 
bition to  alienate.  Alienation  is  competent  only  so  far  as 
the  power  is  expressly  conferred.*  In  France  strict  sub- 
stitutions are  now  prohibited  by  Art.  896  of  the  Code 
Civil.t  But  it  has  been  several  times  adjudged  |  that  in 
order  to  bring  a  fidei-commissary  substitution  within  this 
prohibition,  a  "  charge  de  conserver "  must  concur  with  a 
^^  charge  de  rendre.^^  The  latter  alone  does  not  make  a 
prohibited  substitution.  And  accordingly  a  gift  to  A  upon 
trust  as  to  what  shall  remain  at  his  death  for  B  is  still  law-^ 
ful,  and  enures  for  the  behoof  of  both  A  and  B.§ 

It  is  obvious  that  the  same  reasoning  applies  to  a  case  in 
which  there  are  several  successive  substitutes.  We  may 
conclude  therefore  a  gradual  substitution,  that  is,  a  substitu- 
tion   by    which    property    is  given    to  several    persons  in 

*  Toullier,  Droit  Civil,  Vol.  V.  p.  22.  Merlin  Repertoire  de  Droit,  Art. 
Sabst,  Fid.,  s.  8.    Mackeldey,  Systems,  s.  735. 

f  This  article  is  as  follows  : — Lcs  substitutions  sont  proliibces.  Toute 
disposition  par  laquelle  le  donataire,  Theritier  institud  ou  le  Idgataire  sera 
charge  de  conserrer  et  de  rendre  a  un  tiers,  sera  nulle,  meme  a  I'egard  du 
donataire,  de  I'heritier  institu^  ou  du  legataire. 

t  See  Sire/s  Code  Civil  Annotd,  Art*  896. 

§  ToulUer,  Droit  Civil,  Vol.  V.,  p.  42. 
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Buccessivc  grades^  what  we  should  call  an  entail,  is  still 
valid  according  to  French  law,  provided  that  each  taker 
has  a  full  power  of  alienation.*  And  further,  if  in  such  a 
gift  nothing  was  said  about  alienation,  a  prohibition  to 
alienate  would  not  now  be  implied«t  A  ^'simple  des- 
tination" would  therefore  be  valid  and  would  have  the 
same  eiFect  as  in  Scotch  law. 

The  general  principles  applicable  to  novel  questions  of 
Hindu  law  are  well  expressed  in  the  following  observations 
of  Sir  J.  Knight  Bruce : — 

''  Whatever  maj  have  formerlj  been  considered  the  state  of  that 
law  as  to  the  testamentary  power  of  Hindoos  over  their  property, 
that  power  has  now  long  been  recognised,  and  must  be  considered 
as  completely  established.  This  being  so,  we  are  to  say  whether 
there  is  anything  against  public  convenience,  anything  generally 
mischievous,  or  anything  against  the  general  principles  of  Hindu 
law  in  allowing  a  testator  tO  give  property,  whether  by  way  of 
remainder  or  by  way  of  executory  bequest  (to  borrow  terms  from 
the  law  of  England),  upon  an  event  which  is  to  happen,  if  at  all, 
immediately  upon  the  close  of  a  life  in  being.  Their  lordships 
think  that  there  is  not  and  that  there  would  be  great  general  incon- 
venience and  public  mischief  in  denying  such  a  power."  J 

If  Hindu  law  yields  no  direct  authority,  the  analogy  of 
other  systems  may  be  called  upon  to  suggest  a  rule^  but  the 
conclusion  thus  arrived  at  must  be  tested  with  a  view  to 
see  that  it  is  free  from  the  vices  pointed  out  by  Sir  J.  Knight 
Bruce.  A  gift,  then,  to  a  man  and  the  heirs  of  his  body 
ought  to  have  such  effect  given  to  it  as,  without  violating 
the  rule  against  perpetuity  or  any  other  general  principle, 
comes  nearest  to  the  actual  meaning  of  the  words.  To  hold 
that  such  an  expression  operates  as  a  simple  destination  is  to 

•  See  and  consider  note  (1)  to  Toullier,  Droit  Civil,  Vol.  V.,  p.  4i. 

t  Toullier,  Droit  Civil,  Vol.  V.,  p.  26,  et,  seq,  Sirey's  Code  Civil  Annot6 
Art.  896. 

X  Sreemutty  Soorjc&t)Kmey  Doeeee  v.  X)enobundoo  MvMcJc,  9  Moore  Ind. 
App.,  135. 
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adopt  a  rendering  which  is  thoroughly  supported  by  lanalogy, 
and  gives  full  effect  to  the  words  without  in  any  degree 
trenching  upon  the  rules  against  perpetuity.  The  interest 
thus  created  would  be  quite  as  manageable  as  the  entails  of 
an  ordinary  English  or  Scotch  settlement^  and  the  tenure 
very  similar  to  that  under  which  many  zamindaris  are  held^ 
or  to  that  which  the  Government  have  by  Act  1  of  1869 
impressed  upon  several  of  the  t&luks  of  Oudh  at  the  re- 
quest of  the  tdlukdars.  An  interest  thus  accredited  cannot 
be  considered  as  offending  against  public  policy  or  conveni- 
ence^  nor  does  there  appear  to  be  any  good  ground  for 
saying  tliat  it  is  repugnant  to  Hindu  ideas  or  the  general 
principles  of  Hindu  law.  It  has  indeed  been  said  that  such 
a  disposition  may  deprive  the  testator  of  the  spiritual  bene* 
fits  derivable  from  the  sons  of  daughters.  But  we  have 
seen  that  a  Hindu  in  Bengal  may  wholly  disinherit  his 
children^  and  thus  incur  the  risk  of  a  total  deprivation  of 
funeral  oblations^  and  it  is  impossible  to  maintain  that  he 
is  not  at  liberty  to  make  a  partial  disherison^  by  which  a  less 
serious  risk  is  incurred.  In  the  present  case  the  testator 
was  evidently  attached  to  the  religion,  and  to  most  of  the 
customs  of  his  fathers.  Considerable  sums  are  directed  to 
be  appropriated  to  the  perpetual  service  of  the  family  idols, 
and  provision  is  made  for  various  other  expenses  which 
Hindu  observances  may  require.  On  this  pointy  therefore, 
the  authority  of  the  testator  himself  is  of  some  value,  and 
on  the  whole  we  are  justified  in  concluding  that  the  con- 
struction suggested  does  not  offend  against  ^^  public  con- 
venience or  the  general  principles  of  Hindu  law." 

It  will  not  fail  to  be  observed  that  the  trust  created  by 
the  will  is  executory.  The  testator  is  evidently  aware 
that  it  may  not  be  possible  to  carry  out  in  its  full  extent 
the  disposition  which  he  meditates,  and  he  shows  an 
extreme  anxiety  not  to  violate  any  rule  of  law.  The 
High  Court  in  administering  Equity  is,  we  conceive,  bound 
by    the   general    principles   of    the   procedure    of    Courts 
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of  Equity  in  England^  and^  in  framing  a  settlement  in 
pursuance  of  an  executory  trust,  ought  to  be  guided  by 
the  liberal  rules  of  construction  prevailing  in  this  country. 
If  Hindu  law  will  give  effect  to  a  ^^  simple  destination  "  of 
the  kind  that  we  have  described,  it  is  obvious  that  this  form 
of  disposition  will  be  the  nearest  approach  to  the  testator's 
intention^  and  it  is  unnecessary  to  consider  whether  he  might 
have  expressed  his  desires  in  apter  or  more  technical 
language.  If  a  Scotch  testator  had  before  1848,  by  appro- 
priate words  and  clauses,  created  a  perpetual  entail  of  a 
Scotch  estate  in  favour  of  the  grantee  and  his  issue,  and 
had  directed  trustees  to  settle  an  English  estate  upon  the 
same  limitations,  ''so  far  as  they  could  be  introduced  into 
an  English  settlement  without  infringing  any  rule  of  English 
law  against  perpetuity,"  and  had  subsequently  declared  his 
wiQ  to  be  that  the  entail  so  created  should  not  be  barred, 
the  Court  of  Chancery  in  executing  the  trust  would,  we 
conceive,  give  to  the  first  taker  under  the  Scotch  entail 
either  an  estate  tail,  or  possibly  an  estate  for  life,  followed 
by  remainders  to  his  sons  in  tail.  Probably  the  same  course 
would  be  adopted  if  the  Scotch  entail  were  in  favour  of 
the  grantee  and  his  heirs  male,  and  in  this  case  it  is  certain 
that  the  Court  would  not  adjudge  that  the  disposition  was 
void,  and  that  the  grantee  could  take  no  interest  in  the 
English  estate* 


Abt.IL— LOED  BROUGHAM'S  AUTOBIOGRAPHY. 

The  Life  and  Times  of  Henry  Lord  Brougham.  Written  hy 
hiTMelf  In  three  volumes.  Vol.  I.  William  Blackwood 
&  Sons,  Edinburgh  and  London.     1871. 

WE  must  confess  to  having  experienced  a  certain  feeling 
of  disappointment  on  receiving   the  first  instalment 
of  the  Autobiography  of  Lord  Brougham.    We  cannot  say, 
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indeed^  that  our  expectations  were  ever  very  highly  wrought 
as  to  the  completeness  and  accuracy  of  the  memoirs  which 
the  illustrious  Ex-Chancellor  was  known  to  have  left  behind 
him.  The  work  was  begun  at  too  late  a  period  in  his  life. 
There  is  a  time  for  everything^  and  a  time^  therefore,  for  a 
man  writing  memoirs  of  himself.  However  interesting 
Nestor  may  be^  even  the  most  ardent  student  of  the  Iliad 
must  admit  that  occasionally  his  evidence  is  not  confined 
to  the  issue.     After  a  certain  period  of  life^  a  man  of  the 

• 

most  well  balanced  mind  is  too  apt^  under  the  influence  of 
prejudice  and  feeling,  to  mistake  the  relative  importance  of 
former  events  and  circumstances^  to  colour  the  past  too 
strongly  with  his  own  personal  views  and  memories^  and  to 
abstain  in  a  manner  often  inexplicable  from  giving  that  in- 
formation which  might  b^  most  interesting  to  the  generation 
amongst  which  he  lingers,  and  to  posterity  itself. 

An  autobiography^  to  be  worth  anything,  ought  to  be 
written  by  a  man  when  he  is  in  the  full  vfgour  of  his 
faculties,  and  while  he  still  holds  the  position  which  he  has 
achieved  in  the  world,  unchallenged  and  secure,  or  has 
retired  from  it  in  peace  and  charity  with  all  men,  and  in  a 
serene  frame  of  mind  generally.  At  all  events  it  is  clear 
that  when  once  decadence  has  begun,  such  a  state  is  fatal  to 
the  value  of  a  composition  of  this  nature,  because  it  intro- 
duces an  element  of  which  the  effect  is  sure  to  be  appreciable 
in  the  statements  that  are  made  and  the  views  that  are 
expressed ;  and  the  further  the  decadence  has  gone  so  much 
the  more  are  the  results  likely  to  be  unsatisfactory.  It  would 
be  vain  to  expect  that  a  biography  produced  under  such 
circumstances  should  be  so  written, 

lit  omnis, 
YotiYdr  pateat  veluti  descripta  tabella 
Vita  senis. 

But  in    addition    to    these    considerations,  we    must    be 
allowed  to  question   whether  it  is   wise  and   judicious  for 
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any  man  ^ho  Iiag  played  an  important  part  in  public  affairs 
to  give  to  the  world  his  own  private  comments  on  the  events 
in  which  he  has  been  engaged^  and  the  men  with  whom  he 
has  been  mixed  up.  A  public  man  must  be  judged  by  his 
public  words  and  actions,  and  posterity  will  not  be  inclined 
to  treat  with  much  respect  any  secret  memoirs  he  may  have 
left  which  are  not  fully  borne  out  by  external  evidence. 
Explanations  of  peculiar  circumstances  in  his  career,  which 
it  may  not  have  been  prudent  to  give  forth  at  the  time,  may  no 
doubt  be  sometimes  highly  valuable  and  interesting,  although 
these  are  of  somewhat  rare  occurrence  in  the  life  of  any  man 
who  acts  an  honourable  and  straightforward  part  in  public 
affairs.  Events  of  a  personal  nature  which  throw  light  on  the 
character  and  career  of  a  public  man,  will  also  possess  some 
degree  of  Interest  when  left  by  him  in  a  biographical  form. 
The  circumstances,  especially  of  his  early  life,  which  in- 
fluenced his  mind  and  aided  in  its  development,  will  naturally 
be  of  value  from  the  light  they  throw  on  his  subsequent 
history,  and  from  the  psychological  considerations  which  they 
suggest  If  he  has  been  a  man  distinguished  for  great 
acquirements  and  extensive  knowledge,  information  as  to  his 
habits  of  study  and  the  mode  in  which  he  disciplined  his 
mind,  will  also  be  gladly  received  by  those  who  have  known 
him  in  the  plenitude  of  his  powers,  and  will  not  be  without 
value  to  posterity.  In  the  case  of  a  member  of  the  legal 
profession,  who  has  achieved  great  eminence,  a  description 
by  himself  of  the  earlier  portion  of  his  career,  of  the  difficul- 
ties he  has  overcome,  and  of  his  experience  in  the  great 
struggle  for  existence,  will  be  always  sure  to  be  interesting 
not  only  to  his  own  fraternity,  but  to  the  public  at  large. 
These,  and  other  matters  of  a  cognate  character,  seem  to  be 
suitable  subjects  for  a  man  who  has  occupied  a  large  place 
in  public  estimation,  to  introduce  into  memoirs  of  himself, 
if  he  deem  it  necessary  to  leave  such  a  record  to  posterity. 

We  are  sorry  to  say  that  in  all  these  respects  the  present 
work  affords  but  little  information  which  the  most  devoted 
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admirers  of  its  illustrious  author  will  very  highly  value.  The 
account  of  his  early  life  is  no  doubt  interesting,  but  it  does 
not  contain  much  which  was  not  known  already,  and  the 
portion  of  it  which  relates  to  Dr.  Robertson  had  appeared 
before  in  Lord  Brougham's  "  Lives  of  Men  of  Letters,  of 
the  Time  of  George  III."  It  is  with  pain,  too,  we  see  that 
those  who  have  had  the  charge  of  this  publication  have 
allowed  a  translation  of  a  tale  by  Voltaire,  entitled  ^^  Mem- 
non,"  to  be  given  by  Lord  Brougham  as  a  composition  of  his 
own  at  the  age  of  thirteen.  We  have  compared  the  transla- 
tion with  the  original,  and  can  certify  as  to  its  accuracy. 
It  is  obvious  that  Lord  Brougham,  having  found  the  transla- 
tion among  his  papers,  or  having  in  some  way  come  across 
it,  had  wrongly  supposed  it  to  be  an  original  composition,  the 
date  probably  being  supplied  by  the  document  itself*  It  is 
unfortunate,  however,  that  near  the  beginning  of  the  auto- 
biography, such  a  mistake  should  have  been  made,  as  it  shows 
how  little  the  memory  of  the  author  was  to  be  trusted  at  the 
time  when  he  set  about  writing  his  memoirs.  There  is  no 
doubt  that  Lord  Brougham  had  been  very  familiar  with  the 
writings  of  Voltaire,  and  even  within  a  comparatively  recent 
period  he  had  reviewed  the  principal  works  of  the  great 
French  writer  in  the  "  Men  of  Letters,  &c.,"  to  which  we . 
have  already  referred.  Even  if  he  had  entirely  forgotten 
that  ^'Memnon"  was  a  composition  of  Voltaire,  it  is  sur- 
prising that  he  did  not  detect  its  authorship  from  its  re- 
semblance to  ^^  Candide,"  or  at  least  that  he  was  not  led  to 
question  his  own  claim  to  have  written  such  a  piece  at  the 
age  of  thirteen  from  the  introduction  of  matters  which  a  boy 
of  that  age  could  have  known  nothing  about,  unless  the 
maxim,  malitia  supplet  cetatem,  could  be  applied. 

This  may  appear  to  be  a  comparatively  small  matter,  but  it 
has  certainly  led  us  to  doubt  the  wisdom  of  Lord  Brougham's 
executor  in  following  so  closely,  as  he  states  he  has  done, 
throughout  the  publication,  the  peremptory  order  of  the 
testator,  to  correct  only  mistakes  in  dates  or  proper  names. 
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but  to  print  the  narrative  as  he  had  written  it.  The  notice 
to  the  reader  at  the  beginning  of  the  volume  is  ominous,  both 
in  substance  and  in  form ;  and  we  cannot  but  think  that  it 
would  have  been  well  if  the  executor,  from  respect  to  the 
memory  of.  Lord  Brougham  himself,  and  from  a  desire  to 
make  the  book  really  interesting^  had,  notwithstanding  the 
injunction  of  November,  1867,  exercised  some  considerable 
discretion.  The  chapters  contwiing  the  visit  to  Denmark 
and  Scandinavia,  and  the  tour  through  Holland  and  Italy, 
might  have  been  safely  suppressed.  They  are  in  the  form 
of  a  diary,  and  do  not  quite  coalesce  with  the  rest  of  the 
composition,  besides  being  of  great  length.  There  is  nothing 
very  characteristic  in  them,  and  they  do  not  contain  the  sort 
of  information  respecting  the  countries  visited  which  is  likely 
to  be  interesting  after  more  than  two  generations  from  the 
time  they  were  writ^n.  Many  of  the  letters  also,  in  the  latter 
portion  of  the  volume,  are  devoid  of  interest,  and  might  have 
been  wisely  omitted.  It  is  not  pleasant  to  look  forward  to 
two  other  volumes,  made  up  of  similar  materials,  containing 
very  little  information  about  Lord  Brougham  himself,  and 
throwing  very  little  light  on  other  men,  or  on  public  events. 
We  sincerely  trust,  however,  that  there  are  good  things  to 
come. 

There  were  two  courses  which  might  have  been  adopted 
with  respect  to  the  publication  of  the  memoirs  left  by  Lord 
Brougham,  had  a  sound  discretion  been  exercised  by  his 
executor,  either  of  which  would  have  been  more  satisfactory 
than  that  which  has  been  followed.  One  plan  would  have 
been  to  adhere  to  the  idea  of  an  autobiography,  which  his 
lordship  obviously  had  in  his  mind,  and  to  omit  or  to  shorten 
very  greatly  whatever  did  not  strictly  belong  to  a  composition 
of  this  nature.  In  this  way  the  work  would  have  been  much 
diminished  in  bulk,  but  it  would  have  been  greatly  improved 
in  interest,  and  not  lessened  in  value.  The  other  plan  would 
have  been  to  use  the  autobiographical  and  other  writings, 
relating  to  himself,  left  by  Lord  Brougham,  as  materials  for 
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a  regular  biography,  written  hf  some  one  who  was  duly 
qualified  to  estimate  his  many-sided  character,  and  to  record 
in  a  worthy  manner  the  life  of  a  remarkable  man.  Such  a 
work  would  have  been  second  in  interest  to  no  biography 
which  has  appeared  in  our  day,  and,  if  kept  within  moderate 
limits,  would  unquestionably  have  been  popular.  The  unfor- 
tunate thing,  with  respect  to  the  present  publication,  is  that, 
while  it  is  never  likely  to  be  extensively  read,  it  will  probabl/ 
prevent  any  really  good  life  of  Lord  Brougham  being  written, 
and  that  it  will  scarcely  supersede  the  far  from  impartial 
work  left  by  Lord  Campbell,  which  has  at  once  priority  of 
possession  and  superiority  of  interest. 

But  whatever  our  own  feelings  or  those  of  others  may  be, 
and  we  know  they  are  shared  by  many,  the  decree  has  gone 
forth,  and  we  must  make  the  best  of  things  as  they  are. 
We  may  not  have  such  a  portraiture  as  we  could  have 
wished,  but  still  some  interesting  lineaments  of  a  man  of  ex- 
traordinary powers  are  to  be  found  in  this  volume.  Although 
the  account  of  Lord  Brougham's  early  life  does  not  contain 
much  that  was  not  known  before,  yet  the  information  given 
is  not  without  value.  It  is  obvious  that  the  influence  of  his 
maternal  grandmother,  Mrs.  Syme,  the  sister  of  Dr.  Bobert* 
son,  tended  materially  to  mould  his  character.  ^^Bemark- 
able  for  beauty,"  he  says,  ^^but  far  more  for  a  masculine 
intellect  and  clear  understanding,  she  instilled  into  me  from 
my  cradle  the  strongest  desire  for  information,  and  the  first 
principles  of  that  persevering  energy  in  the  pursuit  of  every 
kind  of  knowledge,  which  more  than  any  natural  talents  I 
may  possess,  has  enabled  me  to  stick  to,  and  accomplish,  how 
far  successfully  it  is  not  for  me  to  say,  every  task  I  ever  under- 
took." It  has  often  been  lamented  that  Lord  Brougham  had 
not  adhered  more  closely  to  one  pursuit,  but  it  may  be  doubted, 
perhaps,  whether  such  a  thing  was  possible  in  a  man  of  his  in- 
tellectual character.  In  the  notes  written  by  his  mother,  in 
1826,  it  is  stated  that  his  grandmother  '^  used  to  compare  him 
to  the  admirable  Crichton,  from  his  excelling  in  everything  he 
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undertook.'*  It  is  quite  obvious^  therefore^  that  the  pursuit 
of  the  universal,  which  he  displayed  to  some  extent  through- 
out his  life^  did  not  spring  from  mere  vanity  or  restlessness^ 
as  some  have  supposed,  but  was  the  natural  and  inherent 
tendency  of  his  mind.  It  is  obvious^  too^  that  this  tendency 
was  never  checked  by  the  circumstances  of  his  life  at  any 
period.  He  was  never  compelled  at  any  time  throughout  his 
whole  career  to  limit  his  exertions  to  one  field.  The  vigour 
of  his  mental  powers  rendered  it  unnecessary  for  him  to  con- 
centrate them  as  other  men  are  obliged  to  do^  if  they  would 
achieve  success.  Thus  in  a  letter  to  Lord  Grey,  in  1808, 
before  joining  the  northern  circuit,  he  says.  *^I  set  out 
with  too  slender  a  provision  of  law,  no  doubt,  and  may  very 
possibly  never  see  a  jury  until  I  have  to  address  it,  my  stock 
of  practice  being  so  slender  that  I  never  yet  saw  a  nisi  priua 
trial.  But  the  points  of  law  are  few  on  a  circuit,  and  by 
good  fortune  none  of  any  difficulty  may  fall  on  me,  and  aa 
there  are  no  great  wizards  go  the  northern  circuit,  I  may 
push  through  the  thing  with  a  little  presence  of  mind  and 
quickness."  And  no  doubt  he  did  "push  through"  in  this 
way,  as  he  "pushed  through"  both  at  Westminster  and 
London,  and  on  the  circuit  to  the  end,  occupied  with  a  variety 
of  pursuits  which  no  other  man  of  his  position  at  the  Bar 
would  have  thought  of  undertaking. 

Taking  Brougham  as  a  psychological  study,  it  is  difficult 
to  say  to  what  pursuit  it  would  have  been  advisable  for  him 
to  restrict  himself,  as  most  suitable  to  his  powers.  His  early 
aptitude  for  physical  science  would  seem  to  show  that  this 
was  the  field  which  was  naturally  most  appropriate  to  his 
character  of  mind.  But  his  oratorical  tendencies  at  an  equally 
early  age;  would  lead  us  to  question  this  view,  especially 
taken  in  connection  with  the  subsequent  success  which  he 
attained  as  a  speaker,  both  in  Parliament  and  at  the  Bar. 
His  bent  in  this  direction  was  no  doubt  strong.  Most  of 
his  articles  in  the  Edinburgh  Review  are  written  speeches, 
and  his  speeches  are  never  spoken  essays.    We  can  see  at 
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once  in  his  writings^  from  the  collocation  of  his  words  and 
the  rhythm  of  his  sentences^  as  well  as  -from  the  antagonistic 
<;][ualities  his  various  compositions  display,  that  the  author  was 
an  orator.  There  can,  however,  be  no  doubt  that  admirable  as 
his  powers  as  an  orator  were,  greater  concentration  would  have 
improved  them,  and  given  a  higher  finish  to  his  efforts.  But 
here  again  he  could  accomplish  what  he  did  whilst  occupied 
with  a  variety  of  pursuits  which  would  have  demanded  the 
whole  energies  of  ordinary  men.  We  are  aware  that  many  of 
his  speeches  were  prepared  with  much  care,  but  the  general 
impression  which  they  give,  is  that  rather  of  fervid  eloquence 
than  of  finished  oratory,  and  however  great  his  success  may 
have  been,  it  was  neither  the  highest  that  can  be  imagined, 
nor  the  highest  of  which  he  himself  was  capable. 

There  can  be  no  doubt  that  Brougham  derived  great  advan- 
tages from  the  circumstances  of  his  early  life.  His  family 
was  connected  by  relationship  or  friendship  with  the  Robert- 
sons, the  Clerks,  the  Erskines,'and  various  other  families  of 
position  and  consideration  in  the  northern  metropolis.  He 
was  thus  brought  into  contact  from  the  first  with  many  of  the 
leading  people  in  Edinburgh.  Whatever  he  did  in  the  way 
of  speaking  or  writing  was  sure  to  be  estimated  at  its  full 
value,  and  ample  scope  was  given  to  him  for  the  exercise  of 
the  abilities  he  possessed,  without  the  difficulties  and  hindrances 
which  beset  the  path  of  one  less  favoured  by  circumstances. 
Again,  when  he  came  to  London,  the  reputation  he  had  acquired 
from  his  connection  with  the  Edinburgh  Review  ensured  his 
favourable  reception  by  many  distinguished  members  of  the 
opposition,  and  he  found  himself  a  person  of  note  from  the 
time  when  he  first  crossed  the  Tweed.  Of  course  if  Brougham 
had  not  been  a  man  of  great  ability,  the  advantages  he 
enjoyed  would  never  have  enabled  him  to  do  what  he  did,  and 
in  any  circumstances,  even  the  most  unfavourable,  he  would 
have  been  sure  to  distinguish  himself.  Only  it  may  be 
reasonably  doubted  whether,  with  a  mind  such  as  his,  he  might 
not,  with  fewer  advantages,  have  achieved  a  more  solid  success 
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than  he  actually  obtained^  and  whether  under  different  cir- 
cumstances he  might  not  have  made  more  of  the  great 
abilities  which  he  unquestionably  possessed. 

The  present  volume  throws  little  light  on  the  early  legal 
career  of  Lord  Brougham^  but  it  appears  that  in  1810^ 
after  having  been  nearly  two  years  at  the  Bar,  he  consulted 
his  friends  as  to  the  question  whether  he  should  ''give  up 
the  profession  of  the  law  and  take  to  politics,  or  attempt 
to  combine  the  two."  There  was  a  third  and  more  excellent 
way,  which  he  does  not  seem  to  have  taken  into  consideration, 
viz.,  to  stick  to  the  law,  leaving  politics  to  follow  if  they 
would.  We  cannot  but  think  that  the  middle  course  which 
Brougham  adopted,  although  the  natural  course  for  him  to 
follow,  was  not  a  fortunate  choice.  If  he  had  thrown  him- 
self into  politics  entirely,  he  would  have  remained  in  oppo- 
sition for  twenty  years,  but  in  the  end  he  would  have  been 
one  of  the  bright  and  shining  lights  of  the  world.  He  would 
have  been  compelled  to  fight  for  his  position  in  a  very 
different  manner  from  what  actually  happened,  and  we 
certainly  think  he  would  have  come  out  of  the  struggle  ''a 
wiser  and  a  sadder  man."  On  the  other  hand,  if  he  had 
gone  in  for  law,  and  resolved  to  know  his  profession 
thoroughly,  he  would  have  found  enough  to  tax  even  all  his 
great  powers  [to  the  uttermost.  With  such  an  intellect  as 
his,  he  might  have  been  one  of  the  greatest  of  English  lawyers. 
It  was  entirely  in  his  power  to  become  a  Hardwicke  or  a 
Mansfield,  or  even  something  greater  than  either  of  them, 
by  laying  a  proper  foundation  of  full  fend  accurate  knowledge, 
and  submitting  his  wonderful  abilities  to  the  full  discipline 
of  the  law.  By  adopting  the  course  he  did,  of  making  his 
profession  a  mere  makeshift,  the  stepping-stone  to  political 
ambition,  he  lost  a  solid  footing  in  either  sphere. 

It  is  amazing  indeed  to  see  the  fascination  which  politics 
had  for  Brougham,  and  the  readiness  with  which  he  hailed 
any  proposal  for  bringing  him  into  political  oflSce.  Thus^ 
early  in  1811,  when  there  was  some  prospect  of  the  Whigs 
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coming  into  power,  he  writes  to  Earl  Grey.  "I  need  scarcely 
repeat  my  thanks  to  you  for  giving  me  the  opportunity  of 
'  serving  under  you  '  in  the  supposed  event/'  This  was  shortly 
before  his  defence  of  the  Hunts,  Avhen  he  achieved  so  great 
a  victory  over  the  Crown  in  obtaining  a  verdict  for  the 
defendants.  On  this  occasion  Mr.  J.  A.  Murray,  afterwards 
a  judge  of  the  Court  of  Session,  writes  to  him  as  follows  :— 
"  I  thmk  it  a  great  victory  for  the  public,  for  the  prosecu- 
tion of  libels  is  carried  too  far,  and  it  is  a  great  object  that  it 
should  be  checked.  You  are  the  first  person  since  Erskine 
who  has  done  so,  and  you  have  now  a  much  higher  situation 
than  any  Ministry  could  give  you."  It  would  be  an 
entire  mistake,  however,  to  suppose  that  Brougham  desired 
office  from  any  sordid  views.  He  saw  that  the  profession 
led  to  political  importance  only  by  a  long  and  circuitous 
course,  and  he  thought  it  desirable  to  take  any  nearer  road 
that  might  present  itself.  It  may  be  that  if  circumstances 
had  been  favourable  at  the  time  to  his  political  advancement, 
it  would  have  been  better,  but  as  matters  turned  out  this 
divided  allegiance  was  certainly  unfortunate  for  his  permanent 
reputation  and  usefulness.  Having  political  objects  in  view, 
he  never  did  justice  to  the  law,  and  did  not,  therefore, 
achieve  the  results  which  were  within  his  power;  having 
the  law  to  fall  back  upon,  he  never  acquired  that  loyalty 
to  party  which  is  the  primary  condition  of  political  success. 

We  have  been  much  struck  with  the  small  space  which 
Brougham's  connection  with  the  profession  occupies  in  the 
present  volume.  It  is  something  which,  judging  from  what 
is  here  given,  seems  to  have  been  entirely  in  the  background 
of  bis  thoughts.  Before  he  left  the  Scotch  Bar,  he  speaks 
of  it  as  "  this  cursedest  of  cursed  professions,"  and  when  he 
came  to  the  English  Bar,  he  seems  to  have  had  no  idea  of 
the  intellectual  glory  which  surrounds  it.  We  are  the  more 
surprised  at  this,  because  we  have  always  understood  that 
in  his  later  years  he  estimated  these  matters  in  ia  very 
different  way.    Those  members  of  the  Bar  who  knew  him 
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during  the  last  twenty  years  of  his  life,  must  have  often 
heard  him  speak  with  the  deepest  interest  of  all  that  related 
to  the  profession.  We  cannot  think,  therefore,  that  the  very 
meagre  and  imperfect  information  contained  in  the  present 
volume  with  respect  to  his  early  professional  career,  is  to 
be  taken  as  a  correct  index  of  what  his  real  feelings  on  the 
matter  were.  His  change  of  residence  from  Edinburgh  to 
London,  when  he  left  the  Scotch  Bar,  is  not  even  mentioned, 
and  no  allusion  whatever  is  made  to  his  studies,  except  to 
his  never  having  seen  a  nisi  prius  trial,  before  entering  on  a 
pursuit  for  which  even  he  must  have  felt  that  some  real 
preparation  was  necessary.  But  perplexing  as  all  this  may 
be  to  members  of  the  legal  profession  who  regard  Brougham 
as  one  of  the  great  ornaments  oE  the  Bar,  we  may  console 
ourselves  by  the  reflection  that  others  of  his  old  friends 
have  fared  no  better,  and  that  his  connection  with  the  anti- 
slaveiy  cause  is  touched  on  still  more  lightly.  Here,  too, 
we  see  how  imperfect  are  these  memoirs,  and  how  inade- 
quately they  represent  the  real  Henry  Brougham  as  he  was 
during  the  first  decade  of  the  present  century. 

But,  however  imperfect  may  be  the  information  which  this 
Autobiography  gives  of  Brougham's  early  days,  it  leaves  no 
doubt  in  the  reader's  mind  as  to  the  personal  identity  of  the 
individual  who  is  there  dimly  seen,  and  the  energetic,  large* 
souled,  and  intellectually-active  veteran,  whom  many  of  us 
knew  and  admired.  On  few  men  had  time  and  altered  cir- 
cumstances produced  less  change ;  and  it  was  the  common 
observation  of  those  of  his  contemporaries  who  had  known 
him  from  an  early  period,  that  his  character  and  disposition 
were  in  all  respects  the  same  to  the  last  as  they  had  been  at 
the  first.  The  advice  of  his  grandmother,  that  **  distinction 
should  be  sought  by  just  means,"  had  always  been  the  rule 
by  which  he  walked.  The  course  of  life  which  he  proposed 
for  himself  may  not  have  been  wisely  chosen,  and  at  times  he 
may  have  acted  imprudently  in  his  public  career,  but  even 
when  he  seemed  to  desert  the  cause  which  he  had  supported, 
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no  one  could  say  that  he  was  actuated  by  any  motives  of  a 
base  or  sordid  character.  Even  when  he  found  that  he  had 
lost  the  confidence  of  his  former  colleagues,  he  never  tried  to 
regain  his  position  by  unworthy  compliances^  but  assuming  a 
neutral  position  devoted  himself  to  the  judicial  duties  of  a 
Law  Lord,  and  to  the  support  of  measures  of  legal  and  social 
reform. 

We  have  not  thought  it  necessary  to  lay  before  our  readers 
the  contents  of  the  present  volume.  With  these  the  public 
are  now  familiar.  We  may  mention^  however,  in  addition  to 
the  account  of  the  early  life  of  Brougham,  to  which  we  have 
already  alluded,  the  chapter  on  the  Scotch  Bar,  and  the 
Edinburgh  Review,  as  forming  the  really  interesting  portion 
of  the  volume.  Sketches  of  some  of  the  great  legal  characters 
of  Edinburgh  at  the  beginning  of  the  present  century  were 
given  by  Lord  Brougham,  more  than  thirty  years  ago  in  the 
Edinburgh  Review.^  Many  of  those,  however,  in  the  present 
volume  are  entirely  new.  That  of  Jeffrey  is  genial  and  true, 
without  exaggeration,  and  perfectly  just  in  stating  the  quali* 
ties  of  a  man  of  the  highest  intellectual  character,  who  Avas 
equally  distinguished  in  literature  and  in  law.  We  have  to 
mention  with  regret  the  omission  from  this  part  of  the  memoir 
of  any  notice  of  Henry  Cockbum,  the  biographer  of  Jeffrey, 
the  contemporary  of  Brougham,  the  skilful  advocate,  the 
impressive  speaker,  the  unswerving  adherent  to  the  cause  of 
liberty  and  reform.  The  account  of  the  establishment  of  the 
Edinburgh  Review  is  interesting,  but  does  not  substantially 
differ  from  that  given  of  the  same  matter  by  Sydney  Smithy 
a  man  of  a  sound,  practical  mind,  as  well  as  of  infinite  humour, 
and  deserving  of  higher  praise  than  is  here  bestowed  on  him. 

JS'otwithstanding  the  omissions  and  imperfections  of  the 
present  volume,  which  we  have  been  compelled  to  point  out, 
we  cannot  deny  that  we  have  read  it  with  very  considerable 
interest.    It  leaves  untold  many  things  we  should  wish  to 
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be  toldj  and  tells  many  things  we  do  not  care  to  know,  but 
still  it  gives  us  some  notion  of  the  early  career  of  a  man 
of  great  power  and  ardent  temperament.  It  has  no  pre- 
tensions to  the  character  of  a  regular  autobiography^  but 
it  affords  glimpses  of  a  fiery  soul  "  workbg  out  its  way," 
which  are  valuable  in  themselves,  and  which  could  have  been 
obtained  by  no  other  means.  Even  the  conscientiousness 
of  the  executor  in  adhering  scrupulously  to  the  expressed 
wishes  of  the  author  of  the  work  gives  it  a  peculiar  interest, 
apart  from  any  merits  it  may  possess.  It  is  a  consolation, 
however,  to  all  the  friends  and  admirers  of  the  illustrious 
individual  by  whom  it  was  left,  to  reflect  that  his  fame  will  not 
depend  on  the  "  History  of  his  Life  and  Times,"  written  by 
himself,  but  on  the  work  he  did  in  hiB  day  and  generation,  the 
part  which  he  bore  in  great  political  events,  the  reforms  which 
he  carried  into  effect,  the  speeches  which  he  made  on  many 
memorable  occasions,  and  the  writings  he  produced  on  so 
many  various  subjects  of  permanent  interest  and  importance. 


Abt.  III.— legal  repoeting  and  judicial 

LEGISLATION. 

WHAT  IS  the  best  way  of  amending  our  system  of  legal 
reporting,  is  perhaps  one  of  the  most  important 
and  pressing  legal  questions  of  the  day.  Not  only  specula- 
tive philosophers,  but  practical  lawyers  have  deemed  it 
necessary  to  consider  it ;  and  some  few  years  ago,  after  much 
discussion,  a  scheme  was  adopted  by  the  profession,  under 
which  the  yearly  reports  have  been  reduced  to  about  eight 
octavo  volumes,  containing  altogether  about  6400  closely 
printed  pages  I  The  editors  of  these  '*  Law  Reports,"  have 
somewhat  reduced  the  amount  of  matter,  by  attempting  to 
exclude  cases  which  only  repeat  well  settled  law ;  but  other 
reports  still  exist  and  flourish^  and  record  cases  not  to  be 
found  in  the  *^  Law  Reports ; "  and  the  fact  that  they  do  so 
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shows  that  the  famous  Bar  scheme  is  not  a  sufficient  remedy 
for  the  evils  complaiDed  of.  Even  if  our  annual  reports 
were  reduced  to  the  6400  pages  of  the  "Law  Keports," 
it  would  be  quite  clear  that  such  an  annual  incubus  as  this 
requires  to  be  lifted  from  the  shoulders  of  the  lawyer.  But 
in  the  remarks  which  we  propose  to  make  on  the  nature, 
causes,  and  removal  of  the  evils  of  the  present  system  of 
law  reporting,  it  will,  we  think,  be  made  plain  that  the  Bar 
scheme,  and  any  scheme  which  merely  deals  with  the  manner 
of  reporting  and  the  careful  editing  of  the  reports,  must  leave 
the  main  evils  of  reporting  untouched. 

Many  of  these  evils  are  of  comparatively  modern  origin, 
or  at  least  were  formerly  of  much  less  magnitude  than  they 
now  are.  They  owe  their  aggravation  to  changes  in  both 
our  judicial  system  and  the  system  of  reporting.  When 
the  number  of  courts  was  small,  and  their  work  comparatively 
light,  and  when  such  reports  as  were  published  were  the 
deliberate  work  of  some  of  the  best  men  at  the  Bar,  exer- 
cising their  judgment  on  what  was  worthy  to  be  recorded, 
it  was  possible  for  the  lawyer  to  master  the  principles  of 
the  law,  and  advise  on  novel  points.  Accordingly  we  read 
of  a  time  when  the  learned  Serjeants  were  in  the  habit  of 
resorting  to  some  public  place  for  the  purpose  of  consulting 
with  clients,  and  advising  them  off-hand. 

But  since  then,  the  population,  wealth,  and  commerce  of 
the  country  have  increased  enormously,  and  so  proportionally 
have  increased  the  amount  and  complexity  of  the  legal 
business  to  be  brought  before  the  lawyers  and  the  courts.  To 
meet  this  state  of  things,  new  courts  have  been  erected,  and 
the  jurisdiction  of  the  old  has  been  extended,  and  a  large 
portion  of  the  decisions  are  reported,  and,  under  the  present 
system,  are  of  more  or  less  authority,  and,  what  is  the  most 
serious  matter,  cannot  be  slighted  or  overlooked  by  a  judge 
or  lawyer  in  any  other  of  the  courts.  It  was  indeed  always 
very  important  that  all  the  decisions  of  the  various  courts 
should  be  borne  in  mind.     It  may  not  be  too  much  to  say 
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that  both  the  judges  and  coansel  in  Equity  and  in  Common 
Law  have  sometimes  fallen  into  grievous  error  from  the 
difficulty^  owing  in  part  to  the  superabundance  of  reports^  in 
gaining  a  sufficiently  comprehensive  knowledge  of  the  law; 
and  thus  many  a  feeble  anomaly  has  been  authoritatively 
set  up  and  worshipped  in  the  courts.  But  however  desirable 
formerly  such  comprehensive  knowledge  might  have  been^ 
there  can,  we  thinks  be  no .  question  of  its  importance  or 
even  necessity  to  both  Bar  and  Bench  now  that  the  fusion 
of  Law  and  Equity  is  not  only  in  prospect^  but  has  to  some 
extent  progressed.  And  without  further  remark  it  may  be 
sufficient  to  say  that  most  of  the  reported  cases,  wherever 
decided,  disturb  the  peace  of  the  practitioners  in  every  branch 
of  the  law. 

For  a  lawyer,  then,  to  keep  up  with  the  law  as  he  ought  to 
do,  is  now,  it  is  evident,  almost  impossible — especially  if  he 
be  in  large  practice. 

But  to  render  the  matter  worse,  it  constantly  happens  that 
the  facts  of  a  case  as  finally  proved  (and  this  is  peculiarly 
the  case  in  Equity)  only  raise  some  question  which  has 
before  been  well  settled;  or,  not  unfrequently,  because  of 
the  difficulty  in  ascertaining  the  law  at  present  in  the  midst 
of  the  heap  of  reports,  a  party  may  designedly  raise  such 
point ;  and  yet  the  reporter  may  deem  it  advisable  to  record 
the  case  in  order  to  obviate  any  such  difficulty  in  finding  the 
law  for  the  future,  or,  if  he  does  not,  a  rival  may  report  it, 
and  so  it  will  go  to  swell  the  mass  of  matter  in  which  the 
really  important  decisions  lie  buried. 

The  evil  has  consequently  reached  such  dimensions  as  to 
be  now  already  overwhelming,  and  it  must  inevitably  daily 
increase  itself.  As  it  is,  many  lawyers  have  abandoned  the 
attempt  to  note  up  properly  their  text-books.  Digests  of 
cases  are  the  only  refuge,  but  they  of  course  cannot  come  up 
to  the  current  date,  nor  can  they  dispense  with  reference  to 
the  actual  reports.  Text-books  themselves  have  become  only 
digests  of  cases  and  not  of  the  law.     Something  must  be  done. 
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Bat  another  evil  added  to  and  intensifying  all  those  above 
enumerated,  is  that  the  principles  of  the  law  cannot  be  dis- 
entangled from  the  confused  mass  of  conflicting  reports  daily 
showered  upon  us,  if  indeed  any  such  principles  are  in  many 
of  them  inyolved.  Hence  both  judges  and  counsel  are  obliged 
too  often  to  appeal  helplessly  to  the  last  cases  on  the  subject, 
instead  of  relying  on  sound  scientific  knowledge  and  vigorous 
common  sense.  And  hence,  further,  there  is  an  urgent  de- 
mand for  reports  on  the  smallest  details,  and  so  again  the 
evil,  arising  from  the  present  arrangements,  in  the  substance 
and  administration  of  the  law,  intensifies  and  augments  itseU 
in  geometric  ratio.  We  hope  to  show  this  more  in  detail 
shortly.  But  as  to  the  cause  of  this  and  the  other  evils 
above  referred  to,  we  think  it  will  be  found  that  they  arise 
not  so  much  from  the  manner  of  reporting  as  from  the  matter 
reported,  and  that  the  changes  in  the  condition  and  duties 
of  the  courts  have  essentially  changed  the  nature  of  the 
cases  reported,  so  that  even  what  would  have  been  strictly 
proper  reporting  originally,  no  longer  is  so ;  and  therefore 
there  must  be  both  some  authoritative  regulation  as  to  the 
class  of  cases  to  be  recorded  and  cited,  as  also  some  re- 
duction in  their  number  and  a  removal  of  redundancies. 

In  attempting  to  show  this  let  us  examine  the  place  and 
office  which  decided  cases  ought,  and  that  which  they  do, 
occupy  in  our  law. 

The  greater  part  of  the  law  of  this  country  is  judge-made 
law,  that  is,  it  consists  of  the  interpretations  which  our 
judges  have  given  to  the  Statutes  upon  the  principles  of 
Equity  or  Common  Law,  or  it  consists  of  their  declarations 
of  such  principles  independently  of  any  Statute,  and  made  as 
facts  occurred  calling  for  their  application. 

Now  without  entering  upon  the  inquiry  whether  this  should 
be  so  or  not,  the  plea  set  up  on  its  behalf  is  that  it  is  the 
mere  application  of  the  principles  of  the  law  to  the  novel 
exigencies  of  society,  and  that  it  is  for  the  benefit  of  the 
community  that  such  applications  should  be  taken  as  prece- 
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dents  for  the  guidance  of  its  judges  in  their  decisions^  and 
consequently  of  its  members  in  their  dealings.  We  have  no 
code  of  principles,  but  they  are  supposed  to  lie  in  the  breasts 
of  the  judges,  and  to  be  revealed  by  their  applications. 

The  wh6le  virtuCj  then,  of  judge-made  law  consists  in  its 
surely  making  known  the  principles  of  the  law  by  their 
applications. 

But  as  we  have  no  authoritative  means  (such  as  there  are 
in  the  case  of  an  Act  of  Parliament)  of  evidencing  and  rapidly 
spreading  a  knowledge  of  this  judge-made  law,  we  are  obliged 
to  rely  upon  reporters  for  such  ends.  The  records  of  the 
courts  would  only  be  clumsy^  inconvenient,  and  imperfect 
means  of  informing  the  minds  of  even  the  judges  themselves, 
and  would  be  practically  inaccessible  to  the  great  body  of  the 
Uwyers  and  the  public.  Yet  similar  cases  to  those  previously 
decided  would  be  likely  daily  to  arise,  and  it  is  important  that 
the  law  should  therefore  be  speedily  known. 

That  is — Our  reports  should  as  speedily  as  possible  make 
known  the  judge-made  law. 

If  we,  then,  can  show  who,  according  to  the  theory  of  our 
English  judicial  system,  are,  or  ought  to  be,  our  judicial  law- 
makers, and  that  their  decisions  most  surely  make  known  the 
principles  of  the  law  by  their  applications,  it  is  but  a  step  to 
the  conclusion  that  the  speedy  report  of  their  decisions  alone 
is  what  the  community  requires  for  its  use. 

We  can  afterwards  examine  the  Avorking  of  our  existing 
arrangements  to  show  that  they  neither  speedily  nor  surely 
make  known  the  law,  and  least  of  all  do  they  bring  out  and 
illustrate  its  principles,  whilst  the  alterations  in  the  system 
of  reporting  lately  attempted  only  tend  to  transfer  the  law- 
making power  in  part  to  the  unauthorised  revisers  of  the 
reports. 

Who,  then,  ought  to  be  the  judicial  law-makers  ? — Now  it 
is  manifest  at  once  that  if  these  law-makers  are  numerous  and 
legislate  independently,  it  will  be  as  hopeless  to  look  for  uni- 
formity and  consistency  in  the  law  thus  produced  as  to  find  a 
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multitude  of  watches  really  ticking  and  keeping  time  together. 
True,  the  law-makers  all  are  bound  by  the  same  laws  for  their 
guides^  but  they  must  have  different  degrees  of  knowledge 
of  these  laws^  and  different  conceptions  of  the  principles 
wrapped  up  in  them.  On  account  of  these  differences^  and 
also  of  the  differences  of  natural  temper  and  abilities^  it  is 
impossible  but  that,  however  slightly  these  persons  may 
separate  at  first,  the  difference  in  principle  from  which  the 
separation  arises  must,  after  it  has  been  followed  out,  manifest 
itself  as  distinctly  as  the  ultimate  divergence  in  time  shows 
there  is  no  real  synchronism  in  the  beats  of  the  watches. 

It  would  not  be  strange,  then,  to  find  one  court  having  such 
decided  leanings  on  some  matters  as  to  very  plainly  affect 
the  selection  of  the  court  before  which  the  lawyers  should 
put  any  case  involving  the  determination  of  such  matters; 
and  to  allow  such  court  to  lay  down  the  law  thereupon,  as 
well  as  the  courts  from  whicb  it  so  differs,  is  of  course 
utterly  and  irreconcilably  to  confuse  the  law  and  perplex 
society.  But  a  single  case  will  show  the  force  of  these 
observations.  Suppose  every  one  of  the  County  Court 
judges  were  as  able  and  learned  as  their  lordships  at  West- 
minster Hall,  what  would  be  the  chances  of  their  laying 
down  among  them  all  in  the  course  of  their  separate  actions 
consistent  enunciations  and  illustrations  of  the  principles  of 
the  law? 

Undoubtedly,  then,  our  judicial  law-makers  should  be  as 
few  as  the  exigencies  of  society  and  the  press  of  business  will 
allow. 

It  would  be  better  for  the  consistency  of  the  law,  and 
its  foundation  in  principle,  that  there  should  be  a  single 
fountain — indeed  it  is  essential  to  the  full  attainment  of 
these  ends.  This  fountain  should  be  the  supreme  tribunal  of 
justice.  But  as  this  court  could  not  discharge  all  the  judicial 
law-making  in  so  speedy  or  cheap  a  manner  as  to  satisfy 
the  wants  of  a  country  like  this,  and  to  meet  the  rapid 
changes  in  social  and  business  arrangements  in  such  a  densely 
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packed^  and  highly  artificial  and  progreBsiye  state  of  society, 
it  is  requisite  that  some  of  the  lower  courts  should  share  in 
the  function. — The  problem  is  to  settle  to  how  many,  and 
which,  this  share  can  be  given,  so  as  least  to  mar  the  con- 
sistency of  the  law,  and  yet  develop  its  principles  pari  passu 
with  the  need  of  their  application  to  novel  circumstances. 

It  is  evident  that  if  the  various  Appellate  Courts  share  in 
the  function,  we  shall  have  chosen  for  the  above-stated  ends 
as  few  of  the  representatives  of  each  branch  of  the  legal 
administration  as  possible,  and  therefore  shall  have  all  attain- 
able consistency  in  the  law-making  process. 

And,  on  the  other  hand,  because  of  our  thus  exclud- 
ing the  Primary  Courts  from  any  share  in  the  law-making 
function,  the  principles  of  the  law  will  be  most  surely 
developed  and  speedily  applied  as  necessity  may  require. 
For : — the  cases  which  come  before  the  Appeal  Courts  will 
upon  the  whole  be  those  about  which  there  is  most  doubt 
— those  cases,  in  fact,  which  lie  on  or  near  the  margin  of 
one  or  more  principles  of  the  law.  By  the  decisions  of 
such  courts  accordingly,  the  limits  or  boundaries  of  legal 
principles  and  their  applications  will  be  ascertained.  Thus 
such  principles  will  be  most  clearly  marked  out,  and  those 
cases  which  fall  distinctly  within  them  need  not  be  parti- 
cularly settled  by  authority. 

Further,  if  access  to  such  courts  is  thrown  open  at  as 
small  a  cost,  and  as  speedily,  as  the  matter  will  admit,  there 
will  be  a  sufficiently  frequent  recourse  to  them  to  cause 
the  difficulties  arising  from  the  changes  in  the  community 
to  be  settled  as  expeditiously  as  their  gravity  will  permit. 

It  is  no  doubt  true  that  many  cases  are  taken  before  the 
Appeal  Courts,  not  because  of  any  great  doubts  about  the 
principles  involved,  but  chiefly  because  the  amount  in  contest 
is  of  great  value,  or  the  cases  concern  important  interests. 
And  certainly  few  cases  can  be  appealed  unless  there  are 
adequate  funds  to  support  the  expense.  But  still  in  the 
majority  of  appeals,  involving  questions  of  law,  the  expense 
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would  not  be  incurred  unless  there  were  real  and  substantial 
doubt  as  to  the  law^  and  if  the  course  of  appeal  were  facili* 
tated^  as  it  well  might  be^  most  of  the  cases  where  there  was 
such  real  and  substantial  doubt  as  to  the  application  of  prin- 
ciples would  be  appealed  ;  whilst  most  of  the  cases  where  the 
application  of  principles  as  decided  by  the  inferior  court 
at  once  commended  itself  to  reason  would  go  no  further, 
and  only  a  few  such  cases  would^  by  reason  of  the  wealth 
or  litigiousness  of  the  parties,  or  other  exceptional  circum- 
stances^  go  up  to  the  court  above.  Appeal  cases  where  only 
facts  are  in  dispute  can  be  of  no  use  to  other  litigants,  and 
under  no  system  ought  to  be  reported. 

It  is  contended,  therefore,  that  appeal  cases  would,  as  a 
rule,  settle  the  most  doubtful  applications  of  principles — viz., 
those  lying  on  the  margin.    And  we  would  again  insist  upon 
the  point,  that  so  to  give  or  fix  the  outlines  or  boundaries  of  a 
legal  principle  and  its  applications  is  the  clearest,  and  surest, 
and  most  speedy,  way  of  making  it  known.     By  such  means 
the  minute  details  of  Its  application  are  not,  it  is  true,  ex- 
pressly judicially  settled,  but  it  will  be  the  work  of  ordinary 
care  and  intelligence  to  ascertain  what  distinctly  falls  within 
its  confines  thus  clearly  marked  out.     And  so  the  plan  will 
do  better  than  afford  a  direct  decision  on  each  minute  detail, 
viz.,  prevent  litigation  on  the  details  altogether.    By  giving, 
on  the  other  hand^  numberless  examples  of  such  application 
on  the  smallest  matters,  the  inquirer  will  be  left  helpless 
to  find  out  and  apply  the  principles  beyond  the  examples 
given,  unless  there  be  among  them  also  those  which  fix  and 
bring  out  the  true  reading  and  limits  of  such  principles,  in 
which  case  he  will  rely  entirely  for  any  novel  use  of  it  upon 
such  latter  examples  alone.     Nay,  further,  the  very  existence 
of  so  many  examples  of  details  will  be  apt  to  confuse  the 
mind  and  lead  it  away  from  the  principle  of  which  it  is  in 
search.     Moreover,  a  habit  wiU  be   engendered  of  looking 
for  and  unreasoningly  leaning  on  some  particular  case  which 
may  be  exactly  or   nearly  in    point,  instead  of    manfully 
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applying  the  principle  by  the  help  of  reason  and  common 
sense;  and  thus  often  some  small  and  immaterial  accident 
will  be  seized  hold  of  and  magnified  into  a  thing  of  essential 
importance^  till  by  successive  decisions  some  exceptional  rule 
b  established  in  the  courts^  and  the  difficulty  of  applying  the 
law  is  then  greatly  increased.  In  fact,  the  existence  of  many 
recorded  particular  and  minute  illustrations  of  principles  is 
not  only  surplusage  but  mischieYOus. 

But  besides  the  value  which  attaches  to  the  decision  of 
the  Appeal  Courts  on  account  of  the  class  of  cases  which 
come  before  them,  there  is  the  weight  which  belongs  to  them 
on  account  of  the  circumstances  under  which  their  judg- 
ments are  arrived  at,  and  the  position  of  the  court  which 
delivers  such  judgments.  Such  cases  have  been  at  least 
twice  argued,  and  the  last  time  upon  the  very  debatable 
point  alone  or  nearly  so.  The  Superior  Court  has  the 
benefit  of  the  judgment  below  to  aid  it ;  and  it  is  ex- 
pressly entrusted  with  its  powers  of  review,  because  it  is 
considered  qualified  to  exercise  them  properly,  and  with  the 
object  of  preserving  uniformity  and  consistency  in  the  law. 
The  judgments  of  the  Appeal  Courts  accordingly  ought  to, 
and  do,  carry  greater  weight  than  any  other. 

The  problem  above  stated  may  therefore,  it  is  submitted| 
be  considered  solved,  by  allowing  the  law-making  authority 
to  the  several  Appeal  Courts.  They  will  sufficiently,  surely, 
and  speedily  settle  the  law  on  consistent  principles,  and  the 
reports  of  their  decisions  will  be  all  the  practitioner  will 
need  to  enable  him  to  understand  these  principles,  their 
limits,  and  application.  The  reports  of  the  decisions  of  the 
inferior  courts  would  be  unnecessary  and  mischievous  if 
allowed  to  be  of  authority.  The  Supreme  Court  of  Appeal 
must  necessarily  be  too  hard  to  be  reached  to  enable  parties 
to  take  many  cases  before  it,  and  would  be  unable  to  settle 
them  all  if  so  taken  before  it,  and  on  these  accounts  could 
never  be  made  the  only  law-making  court. 

We  may  add  too  that  if  by  the  ordinance  of  Appeal  Courts 
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we  distinctly  render  the  decisions  of  the  inferior  courts  not 
finals  there  appears  to  be  a  primary  inconsistency  in  permitting 
any  law-making  power  to  the  latter.  That  is^  it  seems 
impossible  to  consider  as  settled  law  the  declared  opinions  of 
any  court  whose  decisions  are  liable  at  anytime  to  be  ex- 
pressly or  impliedly  overruled  by  the  Superior  Courts  of 
Appeal ;  and  it  is  difficult  to  understand  what  can  be  meant 
by  doctrines  of  law  which  are  not  settled.  If,  however,  one 
could  conceive  of  law  which  is  neither  settled  nor  unsettled, 
but  in  a  dubious  or  hesitating  state,  it  may  safely  be  said 
that  it  would,  of  all  things  that  could  be  conceived,  be  the 
most  ingeniously  contrived  to  perplex  society,  promote  litiga-' 
tion,  and  render  doubtful  its  issue.  No  law,  bad  laws,  any- 
thing— would  be  better  than  this,  and  better  serve  the 
purposes  for  which  law  is  designed.  This  would  not  be  to 
develop  the  principles  of  the  law  by  applying  them  to  novel 
circumstances,  but  to  involve  in  doubt  their  scope  and  sphere 
of  application  which  otherwise  might  be  learned  by  study  and 
reflection.  These  remarks  no  doubt  apply  also  in  some 
measure  to  the  relationship  between  the  Appellate  Courts 
themselves  and  the  Supreme  Court.  But,  as  we  have  tried- 
to  show,  the  difference  lies  here — ^that  whereas  the  control 
of  the  Subordinate  Appeal  Courts  over  all  questions  lying 
on  the  boundaries  of  principles  ought  to  be  so  frequently 
exercised  as  speedily  to  settle  them,  and  over  other  matters 
of  law  is  not  needed  if  the  principles  are  so  well  settled ;  the 
interference  of  the  Supreme  Court  with  its  subordinates 
must  necessarily  be  very  infrequent  and  will  little  affect  their 
authority,  nor  could  such  court  fix  such  boundaries  with 
sufficient  speed.  The  inconsistency  we  have  referred  to  is 
in  the  one  case  serious  in  its  effects  and  need  not  be  incurred; 
in  the  other  case  it  is  of  trifling  moment  and  must  be  sub- 
mitted to. 

Another  merit  of  the  plan  of  confining  the  law-making 
authority  to  the  Appeal  Courts  would  be  that  it  would  reduce 
within   reasonable  compass  the  collection   of  decisions  from 
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which  the  law  must  be  soughti  and,  by  making  the  law  more 
systematic  and  scientific^  tend  to  render  the  lawyer  more  and 
more  independent  of  current  case  law,  and  ultimately  to 
abridge  the  nmnber  of  appeal  cases  to  be  decided  and  re- 
corded. 

We  urge,  then,  that  the  reports  to  be  cited  as  authority- 
should  be  confined  to  these  Appeal  Cases,  because  they  would 
soonest,  and  most  surely  and  clearly,  make  known  the  sound^ 
consistent,  and  reliable  judgment  law,  and  relieye  the  public 
and  profession  from  the  present  overwhelming  mass  of  con- 
flicting reports ;  and  all  this,  without  entrusting  a  judicial 
discretion  in  the  way  of  revision  to  a  reporter,  but  simply  by 
trusting  to  that  judicial  machinery  which  was  introduced  for 
the  purpose  of  settling  the  law  with  greater  speed  than  the 
ultimate  Court  of  Appeal,  and  with  greater  certainty  and 
uniformity  than  the  inferior  courts  would  be  able  to  do. 
This  mode  of  ascertaining  the  law  is  most  in  accordance 
with  our  judicial  system. 

But  the  practice  is  very  different.  Not  that  the  reports 
were  always  so  ill  suited  to  the  ends  for  which  they  were 
designed  as  they  are  now.  But  that  as  our  judicial  system 
has  been  modified  and  enlarged,  there  has  been  no  corre- 
sponding, although  necessary,  alteration  in  the  practice  of 
reporting  on  the  class  of  cases  to  which  authority  has  been 
allowed  by  the  courts. 

Formerly  there  were  three  Courts  of  Common  Law  and 
one  Coiurt  of  Chancery,  each  of  which  had  a  distinct  jurisdic- 
tion. Though  this  state  of  things  was  gradually  modified  by 
legal  fictions  and  otherwise,  yet  it  substantially  existed  for  a 
long  time.  And  so  long  there  was,  therefore,  by  allowing 
the  several  primary  courts  to  occupy  the  position  of  law- 
makers, little  danger  of  inconsistency  and  confusion  in  the 
law  laid  down  by  them.  No  great  objection  could  conse- 
quently be  taken  to  the  reports  of  their  decisions  being  made 
and  cited ;  and  this  the  more,  as  the  cases  decided  were 
comparatively  few^  and   so  were  more  fully  argued  and  con- 
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sidered^  and  could  be  readily  studied  and  compared  by  the 
lawyers  and  the  Bench.  Since  that  time^  however^  matters 
have  materially  changed.  The  jurisdictions  of  the  three 
Courts  of  Common  Law  have  been  extended  till  they  all  en« 
tertain  in  the  main  the  same  class  of  cases ;  the  number  of 
the  judges  has  been  increased;  and  a  Court  of  Error  has 
been  constituted  to  review  all  their  decisions.  New  Courts  of 
£q[uity  have  arisen^  and  now  the  Master  of  the  Rolls  and  three 
Yice-Chancellors  are  occupied  as  judges  of  first  instance  in 
Equity ;  a  new  Court  of  Appeal  in  Chancery  has  been  erected^ 
and  the  Lord  Chancellor  is  turned  into  a  judge  of  appeal. 
The  judicial  functions  of  the  Courts  of  Law  and  Equity  also 
now  somewhat  overlap.  Without  going  into  other  changes  in 
and  additions  to  the  judicial  system,  it  will  be  apparent  that 
the  courts  of  first  instance  are  not  now  in  a  similar  position 
to  those  formerly  existing  and  especially,  that  the  decisions  of 
these  new  courts  are  far  from  possessing  that  degree  of  finality 
which  those  of  the  old  courts  had.  The  business  of  these 
courts  is  also  greater,  and  their  decisions  more  numerous,  and 
the  argument  and  the  consideration  of  the  cases  necessarily 
not  so  thorough.  And  yet  without  any  consideration  having 
been  called  to  the  matter,  or  any  legislative  provision  made  in 
relation  to  it,  the  old  plan  of  reporting  and  citing  as  autho- 
rities the  decisions  of  all  these  courts  has,  notwithstanding 
the  complete  revolution  in  the  judicial  system,  been  continued, 
because  it  was  once  necessarily  and  properly  adopted  under 
far  different  circumstances.  All  we  plead  for  is,  some  modi* 
fication  based  upon  a  full  consideration  of  the  altered  con- 
ditions of  the  subject  matter;  and  we  have  ventured  to 
inquire  into  the  conditions  of  sound  and  sufficient  judicial 
law-making  in  order  to  arrive  at  a  satisfactory  basis  for 
regulating  the  class  of  cases  which  should  be  reported  and 
cited  in  our  courts.  The  plan  we  advocate  would  also  have 
the  merit,  that  it  would  be  a  self-adjustive  one,  and  would 
at  once  accommodate  itself  to  those  changes  in  our  judicial 
system   which  cannot  long   be   deferred,  and  under  which, 

D  2 


36  Legal  Reporting  and  Judicial  LegidaJtvonu 

probably,  the  number  of  primary  courts  will  be  largely  increased 
and  the  propriety  of  recording  only  the  decisions  of  the  appeal 
courts  will  become  still  more  evident,  because  no  otherwise 
will  there  be  the  slightest  chance  of  our  having  any  con- 
sistency or  principle  in  the  law. 

Whether  or  not  the  course  we  have  pointed  out  should  be 
held  to  be  the  proper  solution  of  this  very  diflScult  question, 
a  little  inquiry  into  the  actual  practise  of  our  courts  on  the 
matter  of  case  law  will  make  it  apparent  that  such  practice 
is  founded  on  no  principle  whatever,  and  is  a  frequent  cause 
of  the  uncertainty  and  confusion  of  the  law ;  and  moreover, 
that  it  avoids  none  of  the  objections  that  may  be  urged 
against  the  course  suggested,  whilst  it  has  none  of  the  advan- 
tages of  such  a  course. 

It  is  somewhat  difficult  to  indicate  exactly  what  actual 
force  the  courts  now  allow  to  a  case  in  whatever  court 
decided.  A  late  Lord  Chancellor  in  a  speech  in  the 
House  of  Lords  said  it  was  now  impossible  to  say  whether 
a  case  would  be  followed  or  not ;  and  this  we  all  know  as 
a  matter  of  daily  experience.  A  learned  writer  says,  that 
unless  three  Vice- Chancellors  have  concurred  in  any  view 
of  the  law  it  would  be  unsafe  to  rely  on  it.  Observations 
have  often  been  made*  at  Westminster  to  the  effect  that 
when  the  lower  courts,  or  primary  courts,  have  followed 
some  original  erroneous  judgments  of  one  of  their  number, 
nothing  but  the  higher  authority  can  get  them  out  of 
the  wrong  groove  and  set  the  matter  right.  Further,  even 
when  the  Appeal  Court  has  spoken, '  it  is  not  unusual 
to  find  some  lower  court  dissatisfied  with  such  decision, 
seeking  out  some  immaterial  accident  in  a  case  to  differ  it 
from  the  appeal  case,  and  by  riding  off  on  such  variation, 
avoiding  the  judgment  of  the  higher  court,  and  thus  reaUy 
elevating  such  accidental  variation  into  the  dignity  of  a 
matter  of  principle;  and  this  the  more  especially  it  does  if 
it  can  find  an  earlier  case  in  its  favour,  agreeing  in  this 
variation  with  that  before  it.     Then  come  probably  a  string 
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of  cases  in  the  lower  courts  [^following'  suit,   though  some- 
times reluctantly^  till  the  exception  becomes   well  acknow- 
ledged^   if  not  perhaps   finally   allowed.     Next^  the  matter 
reappears  before    an  Appeal  Court ;    and  then  it  may   be 
that  such   Court   may   produce   so  formidable   an   array   of 
obiter  dicta  and  judicial  doubts   against  the   exception,   that 
relying  on  its  superior  authority  it  may  annul  the  exception ; 
or  it  may  be  that  the  exception  is  confirmed — ^but  it  is  im- 
possible  to  foretel  the  result   of  such  appeal.     Sometimes 
exception  after  exception  is  introduced  by  the  lower  courts 
to  some  principle  laid  down  of  old  or  by  the  Appeal  Courts ; 
and   witbout    being  confirmed   by   a  string   of    subsequent 
decisions    or  by   the    superior  courts,   these   exceptions   are 
thus    able    to  sap   such    principles,   and   when   the   subject 
matter   again  comes    before  the   Appeal   Court  they   must 
all  be   considered,  and  will  often  be  taken  by  their  number 
alone  to  have  overruled  the  original  doctrine.     But  perhaps 
one   of  the   most   curious   cases   is,   when   some   decision  of 
one  of  the  inferior  courts  is  rather  unsatisfactory  in  point  of 
reason.     Then  we  may  see  some  learned  judge  expressing 
great  doubts  about  its  soundness,   and   saying  that   if  the 
matter   were   new,   he    should   not   be    inclined    to    decide 
according  to  it,  but  yet  holding  it  not  so  clearly  unreason-»  * 
able   but  that   he   ought  to  follow  it.     Another  judge  also 
expressing    doubts    about    the    original    decision,   is    again 
unable,  though  fortified  by   the   doubts   of  his  predecessor, 
to  consider  himself  authorised  to  reverse  it,  so  weak  are  his 
doubts.     And  so  of  the  next,  and  the  next  judge,  till  at 
last  comes   that  bold  court  which  terminates  a  diminishing 
series   of    doubts  by   unhesitatingly   reversing    the   original 
decision  and  all  that  have  followed  it.     Or  we  may  find  what 
is  equally   strange,   that,  notwithstanding   its   admitted   un- 
rea.«*onablene8s,  and  notwithstanding  also   the   institution   of 
Appeal   Courts  for  the   express   purpose   of    reviewing    the 
judgments  of  the  inferior  courts,  the  jejune  and  hasty  decision 
of  one  of  such  latter  courts  is  allowed  to  rule  all  the  other 
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oourts  of  the  land,  and  to  embed  some  crude  and  indigested 
unomalj  in  our  law.  One  other  effect  of  the  practice  may 
be  noticed,  and  that  iS;  that  the  sort  of  authority  attaching 
to  the  decision  of  an  inferior  court  when  not  sufficient  to 
settle  the  law,  is  often  of  force  enough  to  fetter  the  judg- 
ment of  another  court  of  the  same  rank,  on  the  same  ques- 
tion, and  thus  to  throw  upon  a  litigant  who  may  ultimately 
turn  out  to  be  in  the  right  the  risk  of  appealing,  and 
frequently  a  part  of  the  costs  of  litigation,  which  he  would 
otherwise  not  have  to  bear. 

Under  such  a  system  it  is  not  possible  to  say  in  whom  the 
law-making  power  is  reposed,  or  when  exactly  anything  may 
be  taken  for  settled  law ;  nor  can  it  be  said  that  the  way  in 
which  something  like  settled  law  is  arrived  at,  is  calculated 
to  develop  and  apply  the  principles  of  the  law,  or  any  prin- 
ciple at  all.  To  add  to  the  perplexities  of  those  desirous 
of  searching  out  the  law,  the  vast  mass  of  reports  which  the 
practice  has  already  heaped,  and  is  daily  heaping,  up  must 
all  of  them  be  studied  for  such  a  purpose,  whilst  it  is  almost 
impossible  to  make  sure  that  this  has  been  exhaustively  done, 
more  especially  as  obiter  dicta  and  judicial  doubts  may  have 
been  uttered  in  cases  not  very  nearly  connected  with  the 
subject  under  investigation.  And  hence  also  it  may  happen 
that  some  principle  which  is  well  settled  in  some  old  reports, 
and  has  deep  roots  and  many  fruits  in  the  law,  may  be 
incidentally  overlooked  and  overruled. 

By  these  means  has  it  come  to  pass  that  the  judge-made 
law  has  tended  more  and  more  to  become  a  mere  disintegrated 
mass  of  legal  facts,  and  consequently  the  Courts  and  Bar 
have  inclined  more  and  more  to  abstain  from  and  discourage 
learned  and  logical  discussion,  and  to  rely  upon  the  last  case, 
wherever  decided,  or  upon  the  balance  of  cases.  As  was 
lately  said  by  Lord  St.  Leonards — "  There  is  such  a  demand 
for  the  last  authority,  that  now  and  then  it  is  not  the  greatest 
lawyer,  but  the  one  who  has  read  up  the  last  cases,  who 
proves  the  best  advocate."    And  for  these  reasons,  too,  some 
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of  the  most  successful  counsel  are  those  who,  when  advisiug 
their  clients,  utter  Delphic  oracles,  which  must  lead  to  the 
opinion  of  the  court  being  taken,  if  they  do  not  directly 
recommend  such  course,  or  who  utter  a  positive  opinion, 
but  abstain  from  giving  their  reasons,  unless  they  find  some 
case  exactly  in  point.  To  argue  a  case  upon  principle,  and 
advise  accordingly,  would  be  needlessly  to  risk  their  reputa- 
tion on  the  cast  of  the  judicial  die,  without  any  adequate 
compensation  for  the  great  labour  involved  in  such  process 
of  investigation.  But  the  other  plan  of  advising  they  well 
know  may  safely  be  adopted  in  the  present  uncertain  state 
of  the  law.  We  believe  that  such  elaborate  and  closely 
reasoned  opinions  as  distinguished  former  times,  and  not  un- 
frequently  helped  to  determine  the  law,  are  seldom  delivered 
now. 

This  state  of  things  is  not  creditable  to  our  English 
jurisprudence.  It  disgusts  those  who  seek  for  scientific 
accuracy  or  system  in  the  law,  and  tends  to  degrade  the 
profession  of  the  law,  from  the  position  of  a  liberal  profession 
into  a  mere  money-getting,  pettifogging  trade,  irksome  but 
profitable.  And  as  regards  the  public,  it  renders  legal  advice 
and  litigation  increasingly  more  necessary,  and  at  the  same 
time  uncertain. 

What  defences,  then,  do  the  advocates  of  the  present  prac- 
tice urge  in  its  behalf?  The  main  one  we  have  heard  is, 
that  it  tends  to  produce  authoritative  declarations  of  the  law 
on  the  smallest  details,  and  as  soon  as  the  changes  in  society 
demand  them.  !Now,  we  have  just  seen  how  hard  it  is  to 
determine  in  what  degree,  and  at  what  times,  the  declarations 
may  be  deemed  authoritative^  and  that,  at  any  rate,  it  cannot 
be  said  that  the  law  upon  any  point  is  now,  soon  definitively 
settled.  Indeed,  so  far  from  the  authority  and  expedition 
of  the  law-making  process  being  increased,  we  have,  we 
think,  shown  that  even  when  the  higher  courts  have  spoken, 
their  decisions  are  deprived  of  the  finality  which  the  grounds 
of  their  originisation  demand.     And  as  to  there  being  judicial 


40  Legal  Reporting  and  Judicial  Legislation. 

decisions  on  as  many,  the  smallest  details  of  the  law  as 
possible^  it  is  then  apparent  that^  however  much  such  deci- 
sions may  prejudice  and  embarrass  the  systematic  settlement 
of  the  law,  to  the  lawyer  their  only  use  can  be  as  guides 
for  argument,  which  he  may  follow,  without  incurring  blame^ 
though  not  with  safety  for  his  client  The  question  remains^ 
whether  a  system  which  would  authoritatively  mark  out  the 
boundaries  of  principles,  and  leave  the  lawyer  to  exercise 
his  judgment  and  common  sense  in  applying  these  prin- 
ciples to  questions  far  within  such  boundaries,  would  not 
be  of  more  service  to  him,  and  also  to  his  client,  than  this 
practice,  which  does  not  develop  principles,  much  less  settle 
them,  but  only  furnishes  him  with  such  blind  and  fallible 
guides  on  questions  of  detail.  But  if  such  guides  are  really 
of  any  use,  there  could  be  no  reason  why  the  decisions  of 
the  lower  courts  should  not  be  reported  and  employed  in 
that  way,  though  not  for  citation  as  authorities  in  the 
courts.  The  advantage  of  this  plan  would  be  that  such 
guides  would  constantly  be  laid  aside  and  forgotten  as  the 
law-making  decisions  of  the  Appeal  Courts  finally  settled 
the  questions  involved. 

Further,  we  have  shown  that  even  if  the  decisions  on 
details  were  all  authoritative,  yet  that  the  very  existence 
of  reports  of  all  such  cases  is  a  positive  source  of  doubt; 
because  where  a  case  has  to  be  considered  to  which  they  do 
not  apply,  they  hide  and  bury  in  their  midst  the  principles 
of  the  law  on  which  such  case  should  be  decided ;  and  because 
even  in  regard  to  a  case  to  which  they  do  expressly  apply, 
it  is  almost  impossible  from  the  excessive  number  of  such 
reports  which  must  exist  under  any  scheme  of  reporting 
hitherto  planned,  to  know  whether  the  authorities  have  been 
exhaustively  searched.  And  the  lawyer  must  then  often  be 
in  the  same  position  as  if  there  were  no  details  of  the  ap- 
plications of  principles  furnished  to  him,  whilst  at  the  same 
time  he  is  practically  deprived  of  an  authoritative  collec- 
tion  of    precedents    enunciating    and    setting   out    the   true 
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bearing  and  limits  of  principles  in  a  consistent  and  sden- 
tific  manner. 

But  as  to  the  ground  taken  up  by  some,  that  to  deprive 
the  cases  in  the  lower  courts  of  the  authority  they  now 
possess^  would  be  to  lower  the  dignity  of  such  courts  and 
render  them  careless  in  their  conductj  we  again  reply  that 
it  is  difEicult  to  say  what  authority  or  power  such  cases 
really  have  now,  except  to  confuse  the  law,  deprive  it  of 
all  clum  to  homogeneity  and  system,  keep  it  long  unsettled, 
increase  the  intolerable  burden  of  reports,  turn  the  lawyers 
into  index-clerks,  and  finaUy  work  the  greater  evil  of  lower- 
ing the  dignity  of  the  Courts  of  Appeal  by  depriving  their 
judgments,  delivered  after  much  consideration  and  full  and 
repeated  argument,  of  the  position  and  weight  which  ought 
to  belong  to  them.  But  we  cannot  admit  that  any  judge 
would  decide  less  carefully  a  matter  between  two  suitors^  or 
commit  that  worst  of  judicial  errors — prejudge  a  case — be- 
cause his  decision  would  have  no  authority  as  a  precedent. 
He  might  deliver  a  less  elaborate  judgment;  but  that  which, 
independently  of  his  sense  of  duty,  now  keeps  him  and 
would  keep  him  straight,  is  the  watchful  presence  of  a  body 
of  skilled  lawyers.  Still,  if  such  motives  should  in  any  case 
be  insufficient  to  check  a  disposition  to  hastiness  or  to  stimu- 
late a  wearied  mind,  the  knowledge  that  under  a  new  system, 
such  as  ought  to  exist,  there  might  be  a  cheap  and  easy 
appeal,  would  suffice  to  do  so.  This  should  be  the  check 
on  which  reliance  should  be  placed.  To  such  check  would 
be  added  that  of  the  practice  of  reporting  for  guides  (though 
not  as  authorities)  the  judge's  decisions.  And  it  must 
further  be  considered  how  much  lighter  and  more  agreeable 
would  become  the  work  of  a  judge  under  the  system  we 
propose,  if,  as  we  think,  it  would  tend  to  classify  and  reduce 
to  system  the  enunciations  of  the  law,  and  to  diminish  the 
number  of  cases  to  be  balanced  and  assigned  their  proper 
weight  and  authority.  A  main  cause  of  weariness,  and  of 
consequent  impatience  and  haste,  would  thus  be  removed. 
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There  is  one  sort  of  cases  upon  which  many  will  lay  great 
stress^  even  though  decided  in  the  lower  courts.  These  are 
what  are  called  Practice  ca$e$»  Many  of  these  cases  really  in- 
Tolve  considerations  which  affect  the  fair  trial  of  the  legal 
rights  of  the  parties,  and  ought  to  be  settled  as  other  questions 
of  law  should  be.  Others,  it  must  be  admitted,  relate  to 
matters  only  of  arbitrary  regulation,  and  it  may  be  deemed 
unimportant  by  what  authority  they  are  settled  so  that 
they  are  expressly  fixed.  But  if  we  are  to  have  the  same 
rules  for  all  the  courts  having  the  same  jurisdiction,  it  surely 
is  best  that  the  court  which  controls  them  all  should  be 
the  one  to  finally  arrange  the  rules.  If  it  were  possible  to 
draw  a  sharp  line  of  distinction  between  the  mere  practice 
cases  and  others,  there  could  be  little  objection  to  allowing 
the  former  to  have  the  authority  they  now  have.  This,  how- 
ever, cannot  be  done,  and  there  must  consequently  be  the 
same  lawgiving  source  for  all  cases  of  authority.  Nor, 
surely,  could  much  inconvenience  arise  from  any  delay  in 
the  enactment  of  these  arbitrary  rules  of  practice.  All  such 
rules  as  may  be  of  real  importance  must  be  laid  down  by 
the  Legislature  and  the  Orders  of  Court  after  due  considera- 
tion, and  the  less  there  are  of  other  rules  the  better.  A  mul- 
titude of  regulations  not  framed  for  the  purpose  of  giving  the 
parties  full  opportunities  of  bringing  their  cases  before  the 
court,  and  of  preventing  unreasonable  delay  and  prolixity, 
are  mere  pitfalls  and  traps,  calculated  to  defeat  justice  and 
to  favour  fraud.  A  sort  of  standing  commission,  charged  to 
watch  the  practice,  and  revise  it  authoritatively  at  short 
intervals,  would  seem  to  be  the  machinery  really  required. 

It  only  remains  to  show  that  it  would  be  possible  by  any 
enactment  to  prevent  the  counsel  and  judges  from  citing 
and  relying  on  the  decisions  of  the  lower  courts.  It  will  be 
urged  that  the  judges  of  the  inferior  courts  will  be  sure  to 
remember  their  own  previously  expressed  opinions,  or  the 
.cases  in  which  they  themselves  were  engaged,  or  which  they 
observed  when  at  the  Bar.      And  it  wUl  also  be  said  that 
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counsel  will  merelj  fall  into  the  habit  of  quoting  as  guides, 
and  by  way  of  argument^  such  decisions^  especially  if  reported, 
and  that  when  so  quoted  or  used,  they  will  inevitably  have 
more  than  the  mere  weight  of  their  intrinsic  propriety  and 
reasonableness*  It  would  be  hard  to  deny  all  this.  But  yet 
it  would  not  bring  us  back  to  our  present  lamentable  con- 
dition. For,  in  the  first  place,  it  would  not  give  such  de- 
cisions that  authority  which  now  renders  it  necessary  for  the 
courts  to  resort  to  all  manner  of  unworthy  devices  for  evad- 
ing them,  or  throw  upon  the  Appeal  Courts  the  painful 
responsibility  of  directly  overruling  them.  In  the  next  place^ 
it  would  depend  upon  the  estimation  in  which  the  higher 
courts  might  hold  the  legitimate  dignity  to  which  they  had 
been  properly  restored,  and  upon  the  responsibility  which 
they  might  feel  in  respect  of  the  law-making  function  with 
which  they  were  entrusted,  whether  they  would  allow  them- 
selves to  be  virtually  again  deposed  and  degraded  by  the 
citation  of  the  cases  from  the  inferior  courts  in  any  other  way 
than  as  containing  arguments  worthy  of  consideration.  And 
if  such  higher  courts  should  at  first  steadily  show  a  resolution 
to  carry  out  the  intentions  of  the  Legislature,  the  reasoning 
of  those  cases  would  inevitably  be  all  the  value  they  would 
possess  in  the  courts  below,  and  would  stand  on  the  same 
footing  as  arguments  deduced  from  any  other  source.  And 
further,  as  it  cannot  be  doubted  that  the  Appeal  Courts 
would  not  allow  any  cases  to  be  cited  against  their  own  final 
decisions  when  once  they  had  laid  down  the  law,  the  citation 
and  reference  to  anything  but  their  decisions  must  at  once 
end.  This  would  render  for  all  purposes  unnecessary  any 
search  after,  or  the  perusal  or  quoting  of  everything  prior 
to  such  decisions,  and  would  relieve  the  lawyer  from  labour 
and  the  law  from  uncertainty.  As  to  the  recollections  of  the 
judges,  these  must  likewise  cease  to  have  effect  at  the  same 
time  and  for  the  same  reasons. 

Before    leaving    the    subject  we   would    again    urge    the 
gigantic   proportions  of    the  evil  under  which  the  present 


44  Legal  Reporting  and  Judicial  Legislation. 

system    dow    causes    the    profession    and    the    pubEe    to 
suffer : — 

Tliat  it  does  not  arise  from  the  numbers  of  the  cases  re- 
corded^ or  the  mode  of  reporting  alone^  and  therefore  any 
amendment  in  such  matters  would  only  remove  the  mischief 
for  a  time  and  to  a  very  limited  degree^  whilst  the  increase 
of  legal  business,  which  must  also  soon  increase  the  number 
of  courts^  will  speedily  render  the  mass  of  reports  as  cum- 
bersome and  voluminous  as  ever. 

But  that  the  origin  of  the  evil  is  to  be  traced  also  and  prin- 
cipally to  the  present  practice  as  to  judicial  law-making,  and 
affects  the  very  substance  and  structure  of  the  law ;  and 
therefore  no  reform  can  be  of  much  value  or  service  which 
is  not  based  on  some  regulating  of  the  law-making  process. 

That  probably  if  such  reform  were  effected  the  number  of 
reports  would  be  most  surely  and  largely  reduced.  And 
that  then  no  very  great  inconvenience  would  arise  from 
leaving  the  present  mode  of  reporting  untouched,  because  it 
would  require  no  great  learning  or  judicial  discretion  in  the 
reporter  to  avoid  recording  cases  in  which  only  facts  were 
in  dispute;  whilst  all  the  undoubted  merits  of  the  system 
would  be  continued,  and  so  the  very  difficult  problem  of 
jBnding  a  substitute  would  not  need  to  be  solved. 

To  this  may  be  added  another  merit,  that  the  decisions  of 
the  Appeal  Courts  would  yearly  tend  more  and  more  to 
systematise  the  law  and  bring  out  its  true  principles,  and 
that  after  full  and  repeated  argument  and  consideration. 
And  thus  the  yearly  volume  of  reports  would  contain  in 
small  compass  an  instalment  of,  perhaps,  the  best  digest  or 
code  of  the  old  law  that  could  be  devised,  with  the  aptest 
and  most  useful  illustrations  showing  the  limits  of  principles, 
all  conflict  and  confusion  of  cases  being  removed  on  the 
highest  authority,  and  after  exhaustive  investigation;  such 
full  argument,  investigation,  and  consideration  becoming 
possible,  it  is  to  be  observed,  when  the  court  and  counsel 
were  delivered  from  the  present  burden  of  reports  of  cases 
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in  the  courts  below.  This  burden  being  removed^  text- 
writers  also  couldy  and  soon  would^  come  to  the  fore  with 
works  of  a  higher  character  (the  outcome  of  professional 
zeal^  and  not  the  mere  product  of  official  labour),  and 
furnish,  the  profession  with  any  further  assistance  requisite. 
And  then  there  would  be  no  necessity  for  that  much-talked- 
of  Government  Digest,  or  Code,  which  does  not  seem 
likely  to  come,  if  at  all,  till  the  present  generation  of 
lawyers  has  passed  away,  and  which,  if  it  should  come, 
will  (unlike  the  sort  of  digest  suggested  above)  be  almost 
a  generation  behind  the  law;  but  the  money  proposed  to 
be  devoted  to  such  object  might  be  more  fitly  applied  to 
any  compensation  proper  for  the  present  reporters* 

A  further  reform  seems  very  desirable  in  regard  to  Equity 
cases  at  least.  Every  one  knows  that  judges  in  Equity  are 
judges  of  the  facts,  as  well  as  of  the  law.  Hence,  Equity 
reports  are  almost  as  full  of  the  verdicts  of  the  courts  on 
matters  of  fact,  as  of  their  decisions  on  matters  of  law. 
Such  verdicts  ought  not  to  be  reported.  Matters  of  fact 
should  be  determined  by  the  commonsense  of  the  judge  un- 
fettered by  precedents,  in  the  same  way  as  a  jury  now 
decides.  If  the  judge  were  himself  to  draw  the  distinction 
in  his  judgment  between  his  findings  of  fact  and  his  judgment 
of  the  law,  the  difficulty  would  be  in  great  part  removed. 
Much  of  the  embarrassment  in  interpreting  wills  arises  from 
the  cloud  of  cases  deciding  what,  as  a  matter  of  fact,  a  testator 
meant  by  certain  terms  used  by  him. 

Finally,  it  is  to  be  observed  that  there  is  no  state  of  things 
which  we  may,  at  our  leisure,  consider  of  amending,  for  the 
mischief  is  not  stationary,  but  alarmingly  progressive  and 
reproductive.  Whether  it  is  to  be  allowed  to  work  its  own 
way  to  some  revolutionary  result,  or  taken  in  hand  and  cured 
whilst  there  is  opportunity  by  a  temperate  reform,  based  on 
sound  principles  of  jurisprudence,  is  really  the  only  thing 
to  he  determined. 
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Abt.  IV.— the  law  of  FIXTURES;  ITS  HIS- 
TORICAL  DEVELOPMENT  AND  PRESENT 
STATE.  Part  I.  By  Archibald  Bbowk,  of  the 
Middle  Temple,  Barrister-at-Law. 

IT  has  been  said  of  history  that  it  finds  its  entablature 
in  law ;  it  may  conversely  be  said  of  law  that  it  finds 
its  explanation  in  history.  Hence  arises  the  necessity  for 
lawyers  in  interpreting  the  laws  of  any  period  to  regard  them 
in  the  light  of  the  contemporaiy  history;  for  so  only  are 
we  able  to  intelligently  judge  of  their  consistency  or  incon- 
sistency with  the  laws  of  the  preceding  and  succeeding 
periods.  The  law  of  fixtures^  the  subject  of  this  article,  is 
more  especially  obnoxious  to  this  necessity  or  rule,  inas- 
much as  from  its  primary  relation  to  the  freehold  of  land, 
it  has  had  to  undergo,  and  has  undergone,  corresponding 
variations  with  each  successive  variation  of  its  principal  or 
relative.  And  just  as  those  latter  variations  have  been  mainly 
occasioned  by  considerations  of  modern  equity  breaking  in 
upon  the  rigour  of  the  olden  law,  so  also  have  the  former 
variations  been  for  the  most  part  occasioned  by  like  equitable 
reasons.  The  very  name  of  '^  fixtures  "  affords  in  itself  in 
the  ambiguity,  or  rather  the  inversion,  of  its  meaning,  a 
perpetual  memorial  of  the  extent  of  the  effects  of  this 
equitable  interference ;  for  while  it  doubtless  originally 
connoted  that  sort  of  j)ositive  fixation  and  positive  annexation 
which  the  etymology  of  it  suggests,  yet  it  now  connotes  the 
altogether  negative  and  opposite  conception  of  ''the  right 
to  unfix  or  to  remove*^  {See  Hallen  v.  Bunder  infra).  More- 
over the  infrequency  in  early  times,  and  the  frequency  in 
these  and  in  more  recent  days  of  disputes  regarding  fixtures, 
afford  a  further  evidence  or  proof  of  the  extent  of  these 
modern  modifications  of  the  law ;  as  does  also  the  scantiness^ 
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or  rather  the  almost  total  wnnt  of  allasion  to  fixtures  in  the 
earlj  records  and  memorials  of  our  law. 

This  scantiness  of  allusion  is^  indeed,  at  first  sight  remark- 
able. Thus,  the  word  fixtures  does  not  so  much  as  once 
occur  either  in  the  abridgment  of  Bacon  or  in  that  of  Viner 
as  a  substantive  head  of  law ;  nor  is  it  mentioned  among  the 
"  Termes  de  la  Ley.*'  It  occurs,  indeed,  in  Comyn's  Digest, 
but  in  the  addenda  only,  and  not  in  the  principal  body  of 
that  work.  In  the  Year  Books  it  is  as  infrequent,  nor  do 
the  smaller  compendiums,  digests,  and  abridgments  of  our 
early  law  present  the  name  in  any  greater  prominence  or 
frequency.  It  is  true,  indeed,  that  the  substance  of  the 
law  of  fixtures  is  found  in  all  those  early  records,  but 
then  the  materials  of  it  there  given  are  not  only  scanty  in 
their  amount,  but  are  also  stowed  away  among  the  subor^ 
dinate  divisions  of  other  and  seemingly  unconnected  heads 
of  law.  Thus,  in  the  abridgment  of  Bacon,  we  find  the 
following  somewhat  obscure  allusion  to  them  under  the  head 
of  '^  Executors  and  Administrators  "  :-^* 

'<(H)  What  shall  be  deemed  the  testator's  personal  estate  or 
assets  in  the  hands  of  the  executor;  and  herein — (].)  .  .  .  • 
(2.)  .  •  .  .  (3.)  What  shall  be  deemed  his  personal  estate  ;  and 
therein  what  things  shall  go  to  the  heir,  and  not  to  the  executor." 

And  again  we  find  numerous  matters  entered  under  the 
head  of  **  Waste  or  Wast,"  which,  we  at  first  sight  imagine, 
might  as  correctly  have  been  entered  under  the  head  of 
*'  Fixtures ;  ^'  and  yet  they  nowhere  appear  under  this  latter 
head.  The  precise  relation  indeed  of  fixtures  to  waste  in  early 
and  in  more  recent  times  is  an  interesting  subject  to  investi- 
gate, and  is  a  matter  not  altogether  easy  to  define.  It 
appears,  however,  speaking  generally,  that  the  law  of  waste, 
as  being  the  earlier  law,  included  within  it  in  early  times 
the  law  of  fixtures,  regarded  at  least  from  the  landlord's 
point  of  view ;  and  this  aspect  of  the  law  of  fixtures  having 
been  originally  the  only  aspect  of  it,  it  would  follow  that 
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the  law  of  fixtures  and  the  law  of  waste  were  originally 
identical.  Bat  the  law  of  fixtures  in  its  predominant  modern 
aspect  is  the  law  of  the  tenant  more  than  of  the  landlord, 
and  as  such  it  is  unknown  to  the  earlj  law«  and  is  there- 
fore specifically  a  difierent  law  from  that  of  waste. 

The  comparatively  late  origin  of  the  law  of  fixtures  in 
the  modern  conception  of  it  seems,  however,  to  admit  of 
explanation.  If  we  call  to  mind  the  peculiarity  of  the  rela- 
tion subsisting  in  old  times  between  the  lessor  and  his  lessee — 
a  relation  in  which  status  was  everything,  and  in  which  cofiJtract 
had  neither  place  nor  part;  where  the  tenant  had  no  civil 
existence  independently  of,  or  as  against  his  lord,  but  was 
(so  far  as  regarded  his  tenancy  at  least)  the  mer^  bailiff  or 
agent  of  his  lord ;  we  shall  readily  understand,  I  think,  that 
in  such  a  relation  the  maxim  of  accessio  cedit  prmcipali  found 
unobstructed  operation.  From  this  maxim,  which  in  its 
special  application  to  land  assumed  in  the  civil  law  the  form  of 
"  Solo  cedit  J  quod  solo  inaedificatur^^  and  in  our  own  law  the 
form  of  **  Quidquid  plantatur  soloy  solo  cedity^  it  followed  in 
virtue  of  the  relation  aforesaid  subsisting  between  landlord  and 
tenant,  that  everything  of  whatever  sort  put  up  upon  or  put 
into  the  soil  by  the  tenant  straightway  became  part  and  parcel 
of  the  soil,  and  the  tenant  had  no  right,  even  during  his  term, 
to  remove  or  to  unfix  it  again.  It  was,  in  fact,  the  landlord's 
fixture  from  the  first,  and  the  tenant  had  neither  any  property 
in  it,  nor  any  right  to,  or  power  over,  it  in  this  the  earliest 
phasis  of  the  agricultural  relation.  So  long,  therefore,  as  this 
phasis  of  that  relation  continued,  there  was  neither  occasion 
nor  opportunity  for  the  question  of  fixtures  to  spring  up  as 
between  landlord  and  tenant.  It  was  only  and  could  only  be 
from  the  time  that  the  tenant  acquired  a  certain  personal  free- 
dom or  individual  independence  that  the  question  in  this  aspect 
of  it  could  arise ;  for  fixtures  as  we  have  seen  is  a  word  which 
peculiarly  regards  the  tenant  as  waste  does  the  lord.  And 
although  it  is  true  that  a  man  who  was  the  villein  of  one  lord 
might  be  the  tenant  of  some  other  person  to  whom  he  stood  in 
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no  relation  of  yillenage5  still  as  he  occupied  a  position  which 
was  customarilj  assigned  to  the  villein,  although  his  personal 
rights  were  unabated,  his  rights  in  respect  of  his  tenancy 
doubtless  suffered  depression  from  the  analogy  of  the  viUein's 
condition;  and  beyond  all  doubt  those  latter  rights  were  most 
difficult  if  they  were  not  impossible  to  assert,  for  where  was 
the  law  which  recognised  them,  or  the  legal  machinery  which 
enforced  and  supported  them  ? 

Now  it  is  matter  of  history  that  this  primitive  relation 
subsisted  in  all  its  unmitigated  rudeness  for  a  period  that  was 
sufficient  to  allow  the  full  development  and  solidification  of  the 
law  of  agricultural  fixtures  purely  and  simply  so  called,  that 
is  to  say,  of  erections  and  other  things  which  were  indispens- 
able to  the  bare  or  necessary  enjoyment  or  culture  of  the  land 
as  such.  The  primitive  rigour  of  this  branch  of  the  law  of 
fixtures  admits  therefore  of  the  simplest  explanation  ;  and  the 
continuance  of  that  rigour  down  to  the  present  times  admits 
of  as  ready  a  one.  Its  continuance  is  in  fact  a  result  of  the 
operation  of  that  maxim  of  our  law  which  is  expressed  by  the 
phrase  "  j^lquiias  aequitur  Z^em,"  whereby  equity  is  rendered 
•powerless  to  check  the  operation  or  to  remedy  the  effects  of  a 
law  which  has  been  once  definitely  and  clearly  formed,  and 
declared.  But  indeed  the  villein  or  anti-villanus  had  little  (if 
be  had  any)  equitable  ground  of  complaint :  "  Nam  scienti 
alienum  esse  sobimj  potest  culpa  objicij  quod  temerh  aedi/icaverit 
in  eo  soloy  quod  intelligeret  alienum  esse  "  (Inst.  II.,  L,  30). 

It  appears  to  have  been  in  the  reign  of  Edward  I.  that  the 
villein  or  pro-villein  class  first  rose  to  importance,  and  accord- 
ingly we  find,  in  the  reign  of  Edward  II.,  his  immediate 
successor,  the  first  trace  of  a  contention  between  a  landlord 
and  his  tenant,  respecting  the  claim  of  the  latter  to  take  down 
certain  agricultural  erections  put  up  by  himself  upon  his 
farm.  Thus  we  read  in  the  Year  Book  (I.,  518),  that  in  the 
17  Edward  II.,  a  person  who  was  the  lessee  of  land  built  a 
house  upon  the  land,  and  afterwards  pulled  it  down,  and  was 
adjudged  guilty  of  waste  for  so  doing.     Lord  Coke,  in  appa- 
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rent  reference  to  this  case,  remarks  (Co.  Litt.^  53a)»  that 
there  was  waste  in  the  building  of  the  house,  and  also  new 
or  further  waste  in  afterwards  suffering  it  to  waste.  This 
decision,  which  is  the  first  of  the  reported  decisions  npon 
the  matter,  probably  checked  for  a  time  the  enterprise  of 
the  villein  improver;  but  that  enterprise  soon  discovered 
other  contrivances  wherebj  to  elude  or  to  defeint  the  land- 
lord's right.  These  contrivances  we  shall  consider  hereafter, 
for  the  present  we  most  follow  up  the  effect  of  the  decision 
itself.  It  appears,  then,  that  the  decision  was  thoroughly 
effective,  and  even  final,  upon  the  particular  state  of  matters 
in  respect  of  which  it  was  pronounced,  for  although  we  do 
indeed  find  a  considerable  number  of  cases,  both  early  and 
recent  (being  the  cases  hereinafter  in  that  relation  mentioned), 
upon  matters  more  or  less  resembling  this  particular  state 
of  matters,  yet  we  do  not  find  any  other  instance  of  a  dispute 
regarding  the  identical  state  of  matters,  until  so  recent  a 
date  as  the  beginning  of  the  present  century,  when  the  same 
question  was  again  raised,  and  apparently  in  a  wilful  or 
intentional  manner,  in  the  great  case  of  Ehoes  v.  Mcnoe  (3  East, 
SS),  decided  by  Lord  EUenborough  in  1803.  The  induce- 
ment for  bringing  this  case  forward  at  all  at  the  time  appears^ 
as  well  from  the  arguments  of  counsel  as  from  the  judgment 
delivered  in  it,  to  have  been  the  hope  of  being  able,  upon 
the  strength  of  the  (as  we  shall  see)  admitted  liberality  of  the 
law  of  fixtures  in  matters  other  than  the  strictly  agricultural » 
to  extend  the  like  liberality  to  the  strictly  agricultural 
fixtures  also,  and  thereby  to  dissipate  and  to  dispel  by^  one 
decision,  conceived  in  the  modern  spirit,  the  rigour  of  a  law 
which  had  descended  without  mitigation  from  the  olden  times. 
But  the  endeavour  failed  of  its  object,  and  the  old  rigour  of 
the  law  of  agricultural  fixtures — where  those  fixtures  were 
buildings  let  into  the  ground — survived  then,  as  it  still 
survives,  the  noble  and  learned  judge  having  decided,  after 
an  examination  of  all  the  cases,  that  '^  no  adjudged  case  had 
yet  gone  the  length  of  establishing  that  buildings  subservient 
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to  the  purposes  of  agriculture^  as  distinguished  from  those 
of  trade^  were  removable  by  the  tenant  himself  who  built 
them  during  his  term." 

The  cases  to  which  we  alluded  on  a  previous  page  as 
having  arisen  upon  matters  more  or  less  resembling  the  state 
of  matters  exemplified  in  the  17  Edward  II. ,  and  in  Elwes  v. 
Mawey  are  chiefly  the  following : — In  the  24  Eliz.  in  Cookers 
ease  (Moore,  177),  one  Cooke  brought  an  action  of  waste 
against  one  Humphrey,  and  for  waste  assigned  {inter  alia)  the 
distraint  of  two  doors  with  their  cheek  posts.  Humphrey 
pleaded  the  erection  of  the  said  doors  and  posts  by  himself 
after  the  commencement  of  his  tenancy,  and  their  removal 
at  the  expiration  of  it,  and  upon  demurrer  the  justices  held 
that  Humphrey's  defence  was  no  plea,  Mr.  Justice  Pirryam 
stating  as  follows :  ^'  When  the  lessee  takes  glass  windows  or 
doors  which  were  already  in  the  house  at  the  time  of  the 
granting  of  the  lease,  such  taking  is  waste;  moreover,  if  the 
lessee  annexes  anything  to  the  frank  tenement  and  afterwards 
takes  it,  such  taking  also  is  waste.  Now  some  doors  are  a 
defence  to  the  frank  tenement  as  outer  doors,  while  others 
are  less  in  the  nature  of  necessities,  for  example,  the  inner 
doors  which  separate  the  apartments  within  the  house.  It 
seems,  therefore,  that  a  lessee  who  erects  the  posts  for  outer 
doors,  and  slings  the  doors  upon  them,  cannot  afterwards 
remove  the  doors  during  his  term ;  but  it  is  otherwise  with 
inner  doors."  Again,  in  the  41  ^liz.,  in  the  case  of  Warner 
V.  Fleetwood,  quoted  by  Lord  Coke  at  the  conclusion  of  his 
report  of  Herlakenden^s  case  (4  Rep.,  64a),  it  was  resolved 
per  totam  curiam  that  glass  annexed  to  windows  by  nails,  or 
in  other  manner,  by  the  lessor  or  by  the  lessee,  could  not  be 
removed  by  the  lessee,  for  without  glass  it  was  no  perfect 
house ;  and  by  lease  or  grant  of  the  house  it  should  pass  as 

r 

parcel  thereof,  and  that  the  heir  should  have  it,  and  not  thej 
executors;  and  it  was  likewise  then  resolved  that  wainscot,', 
were  it  annexed  to  the  house  by  the  lessor  or  by  the  lessee,  I 

was  parcel  of  the  house ;  and  that  there  was  no  difference  in  t 
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law  if  it  be  fastened  by  great  nails  or  by  little  nails,  or  by 
screws,  or  by  irons  put  through  the  post  or  walls  (as  have 
been  iavented  of  late  time),  but  if  the  wainscot  is  by  any  of 
the  said  ways,  or  by  any  other  way,  fastened  to  the  posts  or 
walls  of  the  house^  the  lesaee  canaot  remove  it,  but  he  is 
punishable  in  an  action  of  waste,  for  it  is  parcel  of  the  house  ; 
and  so  by  the  lease  or  grant  of  the  house  (in  the  same  manner 
as  the  ceiUng  or  plaistering  of  the  house),  it  shall  pass  as 
parcel  of  it 

There  is  also  a  case  of  Darcey  y.  Askwith  (15  Jac.  I.),  re- 
ported by  Hobart  (234),  which  is  more  important  for  the 
dicta  which  it  contains  than  for  the  decision  which  was 
given  in  it  The  principal  of  those  dicta  may  be  said  to  be 
the  following : — 

'^  It  is  generally  trae  that  the  lessee  hath  no  power  to  alter  the 
nature  of  the  thing  demised ;  he  cannot  turn  meadow  into  arable, 
nor  stub  a  wood  to  make  it  pasture.  ...  A  lessee  may  build  a 
house  where  none  was  before,  but  that  must  be  every  way  at  his  own 
charge.  .  .  .  And  if  he  keep  it  not  in  repair,  an  action  of 
waste  lies." 

Such  having  been  the  rigour  of  the  early  law,  and  that 
rigour  having  survived,  as  we  have  seen,  to  the  present  day 
in  respect  of  all  those  strictly  agricultural  erections,  and  the 
necessary  completions  thereof,  which  would  have  fallen  in 
old  times,  and  which  do,  therefore,  now  also  fall  within  the 
scope  of  the  old  law,  the  tenant's  only  safety,  in  putting  up 
strictly  agricultural  buildings  that  are  to  be  actually  let  into 
the  soil,  or  any 'of  the  necessary  completions  thereof,  is  one  or 
other  of  the  two  following  courses;  namely,  either  (1.)  To 
enter  into  such  stipulations,  or  into  such  an  agreement,  with 
his  landlord  at  the  commencement  of  his  tenancy  regarding 
the  cost  of  the  erections,  or  regarding  the  subsequent  con- 
tinuance of  his  tenancy  or  otherwise,  as  his  own  practical 
wisdom  may  suggest;  and  failing  such  stipulations  or  such 
an  agreement,  then,  (2.)  To  obtain  from  the  landlord  some 
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indication  or  expression  of  his  consent  to  the  buildings  being 
erected.  In  the  one  case  he  will  secure  to  himself  a  remedy 
upon  the  special  stipulations  or  agreement ;  in  the  other  case 
he  will  be  able  to  proceed  under  the  Statute  of  14  &  15  Vict, 
c.  25y  which^  in  its  third  section,  enacts  as  follows : — 

'*  That  if  any  tenant  6f  a  farm  or  lands  shall,  after  the  passing  of 
this  Act,  with  the  consent  in  writing  of  the  landlord  for  the  time 
being,  at  his  own  cost  and  expense,  erect  anj  farm  building,  either 
detached  or  otherwise,  or  put  up  anj  building,  engine,  or  machinery, 
either  for  agricultural  purposes,  or  for  the  purposes  of  trade  and 
agriculture  (which  shall  not  have  been  erected  or  put  up  in  pursu- 
ance  of  some  obligation  in  that  behalf),  then  all  such  buildings, 
engines,  and  machinery  shall  be  the  property  of  the  tenant,  and 
shall  be  removable  by  him,  notwithstanding  the  same  may  consist 
of  separate  buildings,  or  that  the  same,  or  any  part  thereof,  may  be 
built  in,  or  permanently  fixed  to,  the  soil,  so  as  the  tenant  making 
any  such  removal  do  not  in  anywise  injure  the  land  or  buildings 
belonging  to  the  landlord,  or  otherwise  do  put  the  same  in  like 
plight  and  condition,  or  as  good  plight  and  condilion  as  the  same 
were   in  before  the  erection    of  anything  so  removed;  provided, 
nevertheless,  that  no  tenant  shall,  under  the  provision  last  aforesaid, 
be  entitled  to  remove  any  such  matter  or  thing  as  aforesaid,  without 
first  giving  to  the  landlord  or  his  agent  one  month's  previous  notice 
in  writing  of  his  intention  so  to  do ;  and  thereupon  it  shall  be  lawful 
for  the  landlord,  or  his  agent  on  his  authority,  to  elect  _  to  purchase 
the  matters  and  things  so  proposed  to  be  removed,  or  any  of  them, 
and  the  right  to  remove  the  same  shall  thereby  cease,  and  the  same 
shall  belong  to  the  landlord ;  and  the  value  thereof  shall  be  ascer* 
tained  and  determined  by  two  referees,  one  to  be  chosen  by  each 
party,  or  by  an  umpire  to  be  named  by  such  referees,  and  shall 
be  paid  or  allowed  in  account  by  the  landlord,  who  shall  have  so 
elected  to  purchase  the  same." 

But  besides  buildings  fixed  into  the  soil,  it  is  evident  that 
other  buildings  might  be  erected  which  should  either  rest 
upon  without  being  fixed  into  the  soil,  or  which  should  not 
even  rest  upon  the  soil  but  upon  some  substructure  in  the 
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Boil  expressly  prepared  to  receive  them;   and  it  was  in  re- 
sorting to  this  latter  species  of  erections  that  the   villein 
enterprise  or  sagacity^  to  which  we  have  alluded^  principally 
displayed  itself.     The  case  of  Culling  v,  Tuffnall  (fi\x\.  N.  P., 
34)  is  a  good  illustration  of  this  latter  class  of  agricultural 
buildings.     It  was  the  case  of  a  ham  raised   upon   ^'patens 
and  blocks  of  timber  lying  upon  the  ground,  but  not  fixed 
in  or  to  the  ground.'*    Treby  (L.  C.  J.),  who  tried  the  case 
at   Hereford   in    1694,   declared   the   barn   to   be    removable 
by  the  tenant  who  had  erected  it.     The  ground  of  his  lord- 
ship's opinion  is  stated  in  the  report  to  have  been  a  custom 
in  that  part  of  the  country  of  erecting  bams  in  the  manner 
described,  with  a  view  to  carrying  them  away  again  at  the  end 
of  the  term.     Mr.  Justice  BuUer  however  remarks  of   this 
case,  that  although  the  Lord  Chief  Justice  thought  proper 
to  rest  it  upon  the  custom  of  the  country,  he  (Mr.  Justice 
BuUer)  apprehended  that  it  would   now  be   determined  in 
favour  of  the  tenant  without  any  difficulty ;    "  for  of  late 
years,"  he  says,  "  many  things  are  allowed  to  be  removable 
by  tenants  which  would  not  have  been  permitted  formerly." 
And  Lord  EUenborough  remarks  of  this  case  in  the  leading 
case  of  Elwes  v.  Mawe  before  cited — "  To  be  sure  the  tenant 
might   (take  them  away  at  the  end  of  his  term),  and  that 
without  any  custom ;  for  the  terms  of  the  statement  exclude 
them  from>  being  considered  fixtures :  *  They  were  not  fixed 
in  or  to  the  ground.' "    It  appears  to  us,  if  we  may  hazard 
an  opinion  in  the  case,  that  Mr.  Justice  BuUer's  explanation 
is  preferable  to  that   of  Lord  EUenborough;    for  we   think 
that  the  latter  explanation  would  not  alone  have  been  suf- 
ficient to  account  for  the  original  removability.     For  it  has 
appeared  in  the  previous  part   of   this  article,  that  the  law 
of  agricultural  erections,  being  those   erections  which  were 
(as  indeed  all  the  original  agricultural  erections  were)  barely 
necessary  to  the  enjoyment  of  the  land,  or  to  the  perform- 
ance of  the  ordinary  farm  routine,  was  of  a  grasp  sufficiently 
rigorous  and  comprehensive  to  embrace  in  the  earliest  times 
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even  such  agricultural  erections  as  the  bam  in  question^ 
which  were  either  not  fixed  in  the  ground  at  all  or  were 
but  slightly  fixed  in  it.  And  it  wanted  therefore  the  growth 
and  counteracting  influence  of  a  contrary  custom  to  relax 
the  illibei-ality  of  the  rule ;  it  is  however  true  that,  by  the 
year  1803,  and  indeed  long  before  it,  that  silent  pertinacity, 
which  is  the  soul  of  liberty,  had  established  a  universal 
custom  of  removing  fixtures  even  although  strictly  agri- 
cultural which  were  constructed  in  the  manner  of  the  bam; 
and  the  fault  of  Lord  Ellenborough's  criticism  upon  the 
case  is  not  that  it  is  erroneous  in  the  substance,  but  that 
it  is  unlearned  in  the  reason,  of  it.  There  does  not  appear, 
with  the  one  remarkable  exception  of  Warisboro*  v.  Maton, 
hereinafter  set  forth,  to  have  been  any  other  decision  upon 
a  state  of  matters  which  was  in  all  respects  like  to  the 
state  of  matters  presented  in  the  Barn  case  of  Culling  v. 
Tuff  nail;  and  it  may  be  assumed  therefore  that  that  case 
also  settled  the  law  in  this  particular  respect  upon  its  de- 
finitive and  final  basis. 

We  shall  find,  indeed,  in  the  second  or  following  divi- 
sion of  our  subject  numerous  resembling  cases  of  like 
erections,  which  were  held  to  be  removable  by  the  tenant 
who  had  erected  them;  but  we  shall  there  also  find  that 
the  ground  upon  which  this  removability  was  declared  was 
something  entirely  unconnected  with  agriculture*  And  we 
may  therefore  regard  this  first  division  of  our  subject,  the 
purely  agricultural  part  of  it,  as  completed. 

Before  leaving  it,  however,  it  is  desirable  to  extract  from 
it  the  principle  which  it  is  so  well  calculated  to  give,  and 
which  must  be  our  guiding  principle  throughout  all  the  rest 
of  this  investigation.  We  have  seen  how  it  was  that  by  the 
most  natural  of  all  processes  the  early  agricultural  erectiona 
instantly  and  invariably  became  part  and  parcel  of  the  soil 
upon  which  or  in  which  they  were  set  up.  This  ready 
union  of  the  fixtures  with  the  soil  may  be  resembled  to 
the   union   or   commixture    of    two   objects    which   have  a 
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chemical  affinity  for  each  other;  it  was  something  alto* 
gether  different  at  least  from  that  merely  mechanical  union 
which  is  created  or  produced  by  the  juxtaposition  of  two 
non-resembling  bodies.  Now  it  is  extremely  important  to 
attend  to  the  nature  of  this  quasi-chemical  union  between 
the  soil  and  the  fixtures.  For  if  it  be  possible  to  find  a 
like  quasi-chemical  affinity  to  exist  between  any  other  res 
principalis  and  its  particular  fixture  or  appendage,  then  it 
would  only  be  consistent  in  such  a  case  to  hold  that  there 
also  a  quasi-chemical  union  either  has  arisen  or  ought  to 
arise  between  the  two  objects,  in  the  absence  at  least  of 
any  countervailing  equitable  considerations.  It  becomes 
therefore  in  all  cases  a  preliminary,  and  indeed  indispensable, 
step  in  determining  whether  and  by  whom  a  particular 
fixture  is  removable,  to  first  ascertain  the  proper  or  dis- 
tinctive character  of  the  res  principalis  itself.  Thus  the 
inheritance  in  general  consists  of  land  purely  and  simply 
so  called,  and  the  fixtures  which  would  in  such  a  case  present 
an  inherent  affinity  to  it  would  be  those  only  which  are  strictly 
agricultural.  Sometimes,  however,  and  more  frequently  per- 
haps than  not  in  these  modem  days,  the  inheritance  consists 
of  land  phis  some  particular  character  of  as  permanent  a 
nature  as  the  land  itself. 

Now,  in  this  latter  case,  the  particular  fixtures  which  would 
have  an  affinity  for  the  inheritance  would  be  those  objects  or 
things  which  were  themselves  also  in  some  essential  manner 
possessed  of  that  character,  in  other  words,  which  wel'e 
peculiarly  or  directly  subservient  to  the  enjoyment  of  the  land 
in  that  its  seemingly  adventitious  yet  permanently  acquired 
and  natural  character.  The  principle  for  which  we  are  at 
present  contending  finds  its  illustration  and  expression  in  the 
Salt  Pans  case  of  Lawton  v.  Salmon  (1  H.  BL,  259  n).  In  that 
case  the  inheritance  consisted  of  Salt-works,  and  the  fixtures 
which  were  the  subject  of  dispute  were  the  saltpans  used  in 
the  works ,  two  things  between  which  there  was  an  evident 
correspondence  and  affinity,  or  similarity  of  mutual  adaptation. 
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The  case  presented  no  circumstances  of  peculiarity  giving  rise 
to  any  equity  as  between  the  parties,  so  that  the  simple  and 
unbiassed  question  to  determine  was  this,  whether  the  quality 
of  the  inheritance  should  or  should  not  determine  the  quality  of 
the  fixtures  also,  that  is  to  say,  should  determine  whether 
these  fixtures  were  irremovable,  as  forming  part  and  parcel  of 
the  inheritance;  for  it  was  admitted  that  the  salt-pans  were, 
as  a  matter  of  fact,  removable,  and  that  too  without  damage 
either  to  themselves  in  the  removal  or  to  the  building  in 
which  they  were  placed.  Lord  Mansfield,  the  judge  who 
determined  the  case,  recognised  the  importance  of  our  principle 
of  regarding  the  quality  of  the  inheritance  as  the  primary 
consideration  in  determining  the  quality  of  the  fixtures,  and 
after  briefly  stating  the  then  law  of  fixtures  in  the  ordinary 
applications  of  it,  said  as  follows : — 

''  The  present  case  is  very  strong.  The  salt-spring  is  a  valuable 
inheritance,  but  no  profit  arises  from  it  unless  there  is  a  salt- work, 
which  consists  of  a  building,  &c.,  for  the  purpose  of  containing  the 
pans,  &c.,  which  are  fixed  to  the  ground.  The  inheritance  cannot 
be  enjoyed  without  them.  They  are  accessories  necessary  to  the 
enjoyment  and  use  of  the  principal.  The  owner  erected  them  for 
the  benefit  of  the  inheritance ;  he  could  never  mean  to  give  them 
to  the  executor,  and  put  him  to  the  expense  of  taking  them  away, 
without  any  advantage  to  him,  who  could  only  have  the  old  materials. 
On  the  reason  of  the  thing  therefore,  and  the  intention  of  the 
testator,  they  must  go  to  the  heir." 

The  reader  will,  doubtless,  have  observed  from  the  quota- 
tion given  above,  that  Lord  Mansfield  regarded  the  spring 
or  the  ground  out  of  which  it  issued  as  being  in  itself  the 
inheritance,  and  that  he  included  the  salt  pans  and  the 
salt-works  in  the  same  catalogue  of  accessories  to  the  prin- 
cipal thing  or  the  inheritance ;  it  might,  however,  be  sub- 
mitted, that  at  the  time  of  the  erection  of  the  salt  pans  the 
salt-works  were  already  part  of  the  inheritance  (see  Report 
of  case),  and  that  the  pans  therefore  went  with    the  works 
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plus  the  springy  and  not  that  the  works  plus  the  pans  went 
with  the  spring;  although  indeed  if  Lord  Mansfield's  view 
is  to  hold  even  in  this  particular  matter — a  matter  upon 
which  his  lordship  would  probably  not  have  insisted,  then 
our  view  of  the  case  is  strengthened  all  the  more,  as  the 
salt  pans  would  in  such  case  be  in  a  double  degree  the  ac- 
cessory of  the  res  principalis. 

This  principle  of  ours  was  also  afterwards  recognised  and 
proceeded  upon  by  Lord  Brougham  in  hia  elaborate  judg- 
ment in  the  case  of  Fisher  v.  Dixon  (12  Gl.  &  Fin.,  312), 
where,  after  expressing  his  disapproval  of  the  Cider  Mill 
ease  (cited  in  Lawton  v.  Lawton,  3  Atk.,  13),  or  rather 
the  want  of  sufficient  data  to  judge  of  the  correctness  of 
the  decision  which  was  given  in  it,  he  continued,  with  some 
slight  inaccuracies,  as  follows : — 

'*  If  a  cider  mill  be  fixed  to  the  soil,  though  it  is  a  manufac- 
tory and  erected  for  the  purpose  of  a  manufactory,  yet  if  it  is 
really  solo  infixtimy  it  is  perfectly  immaterial  whether  it  be  for 
the  purpose  of  a  manufactory,  or  of  a  granary,  or  of  a  barn,  or 
of  anything  else.  It  is  a  fixture  on  the  soil,  and  it  becomes  part 
of  the  soil.  Can  any  man  say,  that  one  of  the  great  brew-houses 
would  belong  to  the  executor,  because  it  is  erected  for  the  pur- 
pose of  a  manufacture  which  is  wholly  unconnected  with  the 
landT  ,  •  •  It  has  notliing  to  do  with  the  land,  as  may  be 
seen  by  those  who  will  take  the  trouble  of  looking  at  any  of  the 
brew-houses  in  London,  which  are  established  in  places  where  it 
would  be  very  difficult  to  find  a  blade  of  grass,  much  less  a  crop 
of  barley,  of  which  to  make  malt.  But  although  it  is  a  manu- 
factory,    •     .     .     it  would  go  unquestionably  to  the  heir.'' 

The  principle  was  also  followed  in  D^Eyncourt  v.  Gregory 
(3  L.  R.  Eq.,  382),  decided  in  1866  by  Lord  EomiUy  (M.R.) 
In  this  case,  which  was  a  case  of  the  replacement  of  the 
old  mansion  upon  certain  settled  estates  by  a  new  mansion, 
both  larger  in  dimensions  and  more  costly  and  magnificent 
in  its  fittings  up,   his   lordship,   after   making  certain   pre- 
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liminary  statements  and  remarks,  spoke  of  the  internal  fittings 
up  of  the  new  mansion  as  follows  :^- 

**  Both  the  painting  and  the  tapestries  could  anq  nest  ion  ably  be 
removed  in  this  sense,  that  they  could  be  taken  down,  and  the  place 
be  either  left  open  or  be  filled  with  satin  ;  so  likewise  the  satin  in 
the  frames  could  be  taken  down,  and  the  gaps  replaced  by  paper ; 
and  doubtless  the  paper,  being  stuck  close  to  the  wall,  could  not  be  i 
removed.  But,  in  my  opinion,  in  all  these  cases,  whether  it  be  | 
paper,  or  satin  (or  panels),  or  tapestry,  they  are  all  part  of  the  wall^ 
itself,  and  they  are  fixtures  not  to  be  removed.  In  all  these  cases,; 
the  question  is  not  whether  the  thing  itself  is  easily  removable,  but] 
whether  it  is  essentially  a  part  of  the  building  itself  from  which  itf 
is  proposed  to  remove  it,  as  in  the  familiar  instance  of  the  grinding- 
stone  *  of  a  fiour-mill,  which  is  easily  removable,  but  which  is 
nevertheless  a  part  of  the  mill  itself,  and  goes  to  the  heir.  .  .  . 
With  respect  to  the  carved  kneeling  figures  on  the  staircase  in  the 
great  hall,  and  the  sculptured  marble  vases  in  the  hall,  they  appear 
to  me  to  come  within  the  category  of  articles  that  cannot  be>  re- 
moved. I  think  it  does  not  depend  on  whether  any  cement  is 
used  for  fixing  these  articles,  or  whether  they  rest  by  their  own 
weight,  but  upon  this — whether  they  are  strictly  and  properly  part 
of  the  architectural  design  for  the  hall  and  staircase  itself.  •  .  . 
They  resemble  the  stone  of  a  mill,  which  is  part  of  the  mill  itself, 
and  goes  to  the  heir-at-law." 

Our  principle  would  probably  explain  even  the  case  of  the 
Cider  mill  itself  (quoted  supra)y  upon  which  so  many  criti- 
cisms have  been  passed,  and  explain  it  moreover  indepen- 
dently of  the  custom  upon  which  Lord  Hardwicke  in  Atkyns 
inclined  to  rest  it;  it  would  explain  it,  for  instance,  if  we 
might  assume  that  the  inheritance  which  was  the  res  princi' 
palis  in  the  case  was  not  purely  and  simply,  or  permanently, 
a  cider  manufactory,  but  was  land  primarily  and  mainly,  and 
in  fact  almost  exclusively,  adapted  for  and  devoted  to  agri- 
cultural purposes ;  and  that  the  mill  itself  had  an  entire  or 
individual  existence  after  its   removal.      At   all   events   our 

•  See  Wystow^s  case  cited  in  Place  v.  Fa{fg,  4  Man.  &  By.,  777. 
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principle  had  been  recognised  at  the  date  of  the  cider  mill 
and  for  a  long  time  before  it.  Thus  we  occasionally  find  it 
expressed  in  the  cases  given  in  the  Year  Books,  and  we  more 
frequently  detect  it  underlying  those  cases:  and  indeed  it 
explains  certain  points  in  them  which,  but  for  the  explanation 
it  affords^  would  be  contrarient  to  the  more  modern  views. 
For  example,  in  the  20  Hen.  VII.  (7  Year  Book,  13,  24),  in 
an  action  of  trespass  brought  by  an  heir  against  the  executor 
of  his  ancestor  for  the  alleged  tortious  removal  by  the  latter 
of  a  furnace  which  had  been  fastened  with  mortar  to  the 
frank  tenement,  we  find  that  the  Court  of  Common  Pleas 
declared  the  removal  to  have  been  tortious  for  the  reasons 
which  follow,  namely : — 

''  Those  things  which  can  neither  be  forfeited  oo  outlawry  in  a 
personal  action,  nor  be  taken  in  execution,  nor  be  distrained  for 
rent,  such  things  the  executors  sbaU  not  have ;  but  a  furnace,  or  a 
table  fixed  with  posts  in  the  floor,  or  a  wainscot,  or  border  fastened 
to  the  frank  tenement,  also  doors,  windows,  and  other  such  things 
as  are  annexed  to  the  frank  tenement,  and  made  ^pur  un  profit  del 
inheritance,*  can  neither  be  forfeited  on  outlawry,  nor  be  taken  in 

distress But  if  they  are  removable,  then  are  they  not 

part  or  parcel  of  the  frank  tenement." 

And  again  in  the  21  Hen.  YIL,  in  a  like  action  between 
like  parties,  and  for  a  like  alleged  tortious  removal,  we  find 
the  judges  giving  the  following  opinions,  namely — 

Mr.  J.  Pollard  was  of  opinion  that  the  action  would  lie, 
for  (as  he  remarked) — 

''  Such  things  as  are  fixed  or  fastened  to  the  frank  tenement  will 
descend  to  the  heir  along  with  the  inheritance,  and  moreover  they 
will  pass  by  feofiment  with  the  frank  tenement,  e,g.^  where  vats 
are  fixed  in  the  ground,  whether  in  a  brew-house  or  in  a  dye-house, 
they  are  appurtenances  to  the  frank  tenement,  and  are  altered 
from  the  condition  of  chattels." 

Mr.  J.  Kingsmill  remarked — 

"  After  it  is  fixed  to  the  frank  tenement,  it  is  incident  to,  if  it  is 
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not  also  parcel  of,  the  frank  tenement ;  and  it  will  in  all  cases  go 
with  the  frank  tenement  ....  And  when  a  person  fixes 
Yats  in  brew-houses  or  in  dye-houses,  and  then  deceases,  his  heir 
shall  have  the  vats ;  for  immediately  upon  their  fixation  they  are 
for  the  continual  profit  of  the  house,  and  it  is  therefore  more 
reasonable  that  the  heir  should  have  them  (he  having  also  the  frank 
tenement  to  which  they  are  fixed),  than  that  the  executors  should 
have  them  (they  having  nothing  whatever  to  do  with  the  frank 
tenement)." 

It  is  the  same  principle  which  also  explains  that  frequently 
quoted  passage  in  the  Touchstone  (pp.  469,  470),  where  it 
is  said  that  an  executor  ^'  shall  not  have  the  incidents  of  a 
fumse,  as  glass,  doors^  wainscot,  and  the  like,  no  more  than 
the  house  itself."  Nor  is  the  principle  affected,  or,  if  affected 
at  all,  it  is  only  affected  to  be  confirmed  by  the  passage  in 
the  Office  of  Executors  (p.  53),  which  says  that  if  the  testator 
has  only  a  term  of  years  in  the  premises,  and  die  before  the 
term  is  expired,  then  his  executor  will  succeed  to  his  interest 
in  the  land,  and  also  and  in  virtue  thereof  to  his  interest  in 
the  fixtures  (deer,  &c.)  which  belong  to  the  land.  And  the 
principle  is  indeed  generally  recognised  as  having  its  foun- 
dation in  reason  and  in  good  common  sense. 

This  principle  being  established  and  the  first  branch  of 
our  subject  having  been  completed,  we  proceed  to  the  second 
branch  or  division  of  it,  which  is — the  tenant's  right  to  unfix 
or  to  remove  fixtures  other  than  strictly  agricultural  ones, 
which  either  rest  upon  the  ground,  or  other  res  principalisj 
without  being  fixed  in  it,  or  which,  if  fixed  in  the  ground, 
or  other  the  res  principalis^  are  so  fixed  in  it  as  not  to  be 
finally  or  indefeasibly  incorporated  with  or  annexed  to  it 
in  contemplation  of  law,  and  which  therefore  retain  their 
individual  entirety,  both  while  they  are  fixtures  and  after- 
wards when  they  are  severed.  It  is  evident  that  this  branch 
or  division  of  our  subject  is  much  more  complex  in  the 
matters  which  are  the  subject  of  it  than  is  our  first  division  ; 
and  we  might  therefore  prima  fads  expect  that  the  rule 
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which  is  to  express  the  law  of  fixtures  in  this  case  would  be 
corre8pondinglj  more  yarious  or  complex.  And  yet  that 
law  is  not  incapable  either  of  brief  exposition  or  of  simple 
and  clear  expression. 

First  it  appears  that  this  second  division  is  apparently 
threefold,  as  embracing  three  apparently  separate  or  distinct 
heads  or  classes  of  fixtures,  namely,  (1.)  Mixed  Agricultural; 
(2.)  Trade  Proper;  and  (3.)  Domestic  or  Ornamental. 

With  reference  first  to  the  Mixed  Agricultural  Fixtures 
of  this  division,  they  are  to  be  distinguished  of  course  from 
the  purely  agricultural  ones,  such  as  the  bam  in  Culling  v. 
TuffnaUy  which  has  already  been  stated  and  criticised,  and 
such  as  the  buildings  let  into  the  ground  and  the  necessary 
completions  to  buildings^  exemplified  by  the  other  cases  that 
were  mentioned  in  our  first  division.  They  seem,  however, 
to  be  not  altogether  different  from  those  cases  of  furnaces, 
engines,  &c.,  which  have  been  quoted  from  the  Year  Books ; 
for  this  latter  class  of  fixtures  were  the  effects  as  they  are 
also  the  indications  of  the  rise  of  modem  wealth,  being  not 
indispensable  to  the  bare  or  necessary  cultivation  of  the 
ground  or  other  the  business  of  a  farm,  but  being  rather 
conveniences  or  utilities  superadded  to  the  early  original  list 
of  necessities;  and  having  had  their  origin  under  a  milder 
law,  they  were  protected  from  the  operation  of  the  older 
law  by  the  equitable  considerations  which  more  modern 
manners  supplied.  Foremost  among  those  equitable  reasons 
was  the  favour  shown  to  trade  \  and  just  as  this  one  equity 
is  the  alone  foundation  of  the  law  of  the  so*called  Trade 
Fixtures,  the  second  of  the  sub-divisions  of  this  branch  of 
our  subject,  so  has  it  contributed  the  principal  part  of  the 
foundation  to  the  law  of  the  so-called  Mixed  Agricultural 
Fixtures  the  first  of  these  sub-divisions,  for  it  has  by  counter- 
acting defeated  the  operations  of  the  older  and  stricter  law 
of  purely  Agricultural  Fixtures,  and  it  has  in  fact  assimilated 
in  all  or  nearly  all  respects  the  law  of  the  so-called  Mixed 
Agricultural    to   the    law  of    the   so-called   Trade   Fixtures 
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Proper.  Moreover,  the  operation,  not  indeed  of  the  eame 
but  of  a  like  equity,  and  of  an  equity  moreover  which  was 
equally  the  effect  and  the  indication  of  modern  wealth,  has 
assimilated  in  like  manner  the  law  of  the  so-called  Domestic 
or  Ornamental  Fixtures  to  the  united  law  of  the  so-called 
Mixed  Agricultural  and  Trade  Proper  Fixtures,  so  that  in 
fact  the  customary  distinction  of  the  fixtures  of  our  second 
division  into  the  three  classes  of  Mixed  Agricultural,  Trade 
Proper,  and  Domestic  or  Ornamental  is  groundless  or  futile 
in  itself,  however  much  it  may  hitherto  have  been  thought 
to  be  subservient  either  to  clearness  of  exposition  or  to 
accuracy  of  conception.  We  shall  therefore  not  retain  this 
distinction  of  phrases,  but  shall  endeavour  to  effect  a 
unification  of  the  law  in  the  three  aspects  of  it  which  they 
apparently  denote. 

Nor  do  we  think  that  our  attempt  is  either  idle  or  un- 
precedented. It  is  not  unprecedented,  for  Mr.  Amos  and 
Mr.  Ferrard,  in  their  well-reasoned  but  in  some  respects 
imperfect  treatise  on  this  subject,  contend  in  one  place,  and 
contend  truly  although  inaccurately,  that  in  the  passage  next 
hereinafter  quoted  from  the  Year  Books,  the  relaxation  of 
the  law  in  early  times  in  favour  of  the  tenant  was  not 
confined,  as  has  been  generally  supposed,  to  trade  erections 
'  alone,  but  extended  to  agricultural  erections  also.  Nor  is 
our  endeavour  idle,  as  we  hope  to  prove  by  the  success  of  it. 

The  passage  from  the  Year  Book  to  which  we  last 
refei^ed  is  a  further  part  or  continuation  of  the  passage 
already  quoted  under  the  year  20  Hen.  VII.,  and  is  to 
the  following  effect : — 

"  If  a  lessee  for  years  make  a  furnace  '  pur  son  avantage '  (or 
*pur  son  pktisir '),  or  being  a  dyer,  make  vats  and  vessels  '  pur 
occupier  son  occupation  '  for  the  time  during  which  his  tenancy  is  to 
last,  then  he  may  remove  them ;  but  if  he  permit  them  to  remain 
fixed  in  the  earth  after  the  expiration  of  his  term,  then  they  become 
the  property  of  his  lessor ;  and  so  of  a  baker.    Nor  is  it  waste  (in 
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the  opinion  of  some,  although  not  also  of  others)  to  remove  articles 
of  this  sort  during  the  term." 

Now  wilJi  reference  to  this  passage  we  should  contend 
for  a  more  thorough  and  complete  extension  in  efirly  times 
of  the  relaxation  which  was  then  made  in  the  rigour  of  the 
old  law  of  fixtures^  and  we  would  suggest  that  the  relaxation 
(always  excepting  those  strictly  Agricultural  Fixtures  which 
belong  exclusively  to  the  old  law)  was  general,  and  extended 
not  merely  to  Trade  Proper  fixtures,  but  also  and  equally  to 
the  Mixed  or  Modem  Agricultural,  and  to  the  Domestic  or 
Ornamental  classes  of  fixtures;  and  our  contention  and 
suggestion  in  this  respect  seem  to  be  entirely  borne  out 
and  supported  by  the  later  decisions  to  which  we  now 
proceed. 

In  proceeding  with,  or  in  resuming  our  inquiry  into  and 
investigation  of,  the  cases  upon  this  branch  of  our  subject,  we 
find  that  the  principle  which  we  were  at  pains  to  elaborate 
on  a  previous  page  here  or  now  begins  to  be  positively 
serviceable  to  us,  reminding  us  (as  it  does)  to  first  ascertain 
the  quality  of  the  inheritance  or  res  principalis  before  at- 
tempting to  adjudicate  upon  the  fixtures  or  appendages  to  it. 
And  again,  that  early  agricultural  relation,  which  we  were 
also  at  pains  to  explain  on  a  previous  page,  renders  us  here 
also  or  now  a  negative  service  which  is  almost  as  valuable  as 
the  positive  one,  reminding  us  (as  it  does),  in  its  turn,  that 
the  rigour  of  the  old  law  of  that  relation  does  not  extend  to 
the  matters  which  are  exclusively  the  subject  of  the  new  law. 
It  follows,  therefore,  at  once  that  in  this  second  division  of 
our  subject,  and  in  respect  of  all  those  fixtures  which  are  the 
subject  of  the  new  law,  equitable  considerations  having  risen 
paramount  over  legal  ones,  the  tenant  is  now  as  highly 
favoured  as  he  was  formerly  depressed,  and  a  long  string  of 
consentient  decisions  illustrates,  as  it  corroborates,  this  indul- 
gence. Thus,  in  the  year  1704,  it  was  held  in  PooUs  case 
(Salk.,  367)  that  certain  vats  put  up  by  the  tenant,  who 
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waa  a  soap-boiler,  were  removable  by  him,  and  had  there- 
fore been  lawfully  taken  by  the  sheriff  under  a  JL  fa* 
upon  an  execution  issued  against  him.  Again,  in  the 
year  1799,  it  was  held  in  the  case  of  Dean  v.  Allalley 
(3  Esp.,  11),  that  certiun  erections  called  Dutch  bams, 
being  sheds  with  a  *^  foundation  of  brick  in  the  ground, 
and  uprights  fixed  in,  and  rising  from  the  brick  work 
and  supporting  the  roof,  which  was  composed  of  tiles,  the 
sides  being  open,"  were  not  included  within  the  scope  of  a 
covenant  by  a  tenant  whereby  he  had  bound  himself  to  leave 
all  the  buildings  which  were  at  the  date  of  the  lease  already 
erected,  or  which  should  or  might  during  the  continuance 
of  the  lease  be  erected  upon  the  land  demised  to  him. 
Lord  Kenyon  (the  judge  who  tried  the  case)  being  of 
opinion,  that  erections  like  the  barn  in  question  which 
were  put  up  for  the  benefit  of  trade  or  manufacture,  for 
the  more  advantageous  carrying  on.  thereof,  were  not  in- 
cluded under  the  word  ^*  buildings  "  or  "  erections "  expressed 
in  the  covenant,  which  he  said  were  only  such  buildings 
and  erections  as  were  ^^  annexed  to  .  •  .  the  rever- 
sionary estate," — a  subtlety  of  distinction  the  justice  or 
correctness  of  which,  although  it  is  not  at  first  sight  ap- 
parent, becomes  apparent  enough  when,  on  the  one  hand, 
that  paramouncy  of  equitable  over  legal  considerations,  to 
which  we  have  referred  as  characterising  the  relation  of 
landlord  and  tenant  under  the  new  law,  is  taken  into  ac- 
count, and  when,  on  the  other  hand,  it  is  also  considered 
that  the  erections  in  question,  although  Agricultural,  were 
of  that  Mixed  or  Modern  Agricultural  sort  which  we  stated 
to  be  rather  useful  and  convenient  in  the  profitable  manage- 
ment, than  necessary  to  the  bare  or  simple  management  of 
the  farm,  and  that  as  being  so  they  fell  in  fact  under  the 
mildness  of  the  new,  and  were  exempted  from  the  rigours 
of  the  olden,  law. 

Ag£un  in  1801,  in  the  case  of  Penton  v.  Robart  (2  East,  88) 
it  was  held  that  a  certain  Varnish-house,  put  up  by  a  tenant 

VOL.  XXXI. — NO.  LXI.  P 


66  The  Law  of  FtatareB. 

who  was  a  maker  of  varnish  upon  the  land  demised,  and  being 
an  erection  which  had  a  brick-foundation  let  into  the  ground 
with  a  chimney  belonging  to  it,  and  which  in  its  upper  part  or 
super-structure  consisted  of  wood  brought  by  the  tenant 
from  his  former  place  of  business,  was  removable  by  the  tenant 
at  the  end  of  his  term,  and  under  the  particular  circumstances 
even  after  the  end  and  full  expiration  thereof,  Lord  Kenyon 
(the  judge  who  tried  the  case)  resting  his  decision  in  this 
case  also  (as  he  had  done  in  Dean  v.  AlldlUy^  supra) 
upon  the  ''  costly "  or  supererogatory  and  unnecessary 
character  of  the  fixtures,  as  distinguished  from  those  which 
are  barely  necessary  for  the  cultivation  of  the  land  as  such 
-*a  distinction  which  may  indeed  be  fathered  upon  Lord 
Kenyon,  whose  customary  legal  acumen  perceived  in  it  a 
means  of  observing  the  law  at  the  same  time  that  he 
escaped  in  the  matter  of  modem  fixtures  from  the  early 
rigours  of  it. 

Again,  in  the  year  1830,  in  the  case  of  Grymes  y.  Baweren 
(6  Bing.,  437)  it  was  held  that  b,  pump  was  removable  by  the 
tenant  who  had  erected  it ;  and  although  the  decisions  of  the 
Lord  Chief  Justice  (Tindall),  and  of  the  other  judges  who 
decided  the  case,  proceeded  to  all  appearance  exclusively  upon 
considerations  suggested  by  the  mode  or  measure  of  the  annex- 
ation, yet  we  must  assume  that  there  was  also  in  their  fiiinds 
an  underlying  conviction  or  perception  that  the  fixture  in  ques- 
tion was  not  (as  in  fact  it  was  not)  one  of  the  old  agricultural 
class  of  fixtures,  but  was  rather  one  of  those  convenient  or 
useful  erections  peculiar  to  modem  times.  It  may  be,  how- 
ever, that  in  this  case,  and  it  appears  beyond  all  question 
that  in  the  cases  which  were  decided  subsequently  thereto, 
the  conviction  or  perception  to  which  we  have  alluded 
dropped  altogether  out  of  view  in  respect  of  those  so-called 
fixtures,  which  were  removable  in  their  entirety  without 
damage  to  the  freehold,  and  fixtures  of  the  last-mentioned 
class  came  in  consequence,  by  an  abusive  extension  of  the 
modem  principle,  to  be  regarded  even  when  put  up  for  the 
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purposes  of  agriculture  as  being  of  an  essentially  chattel 
nature.  Thus  we  find  that  in  the  case  oiWansboro*  v.  Maton 
(4  A.  &  E.,  884),  decided  in  the  year  1836,  it  was  held 
in  apparent  confirmation  of,  yet  in  real  contrariety  to,  the 
like  case  of  Culling  y.  Tuffnal  before  set  forth,  that  a  barn 
(called  a  stavel-bam)  consisting  of  '^wood  resting  on,  but 
not  fastened  by  mortar  or  otherwise  to  certain  caps  or 
blocks  of  stone  (called  stayels  or  staddels)  fixed  into  the 
ground  or  let  into  brickwork,  the  brickwork  being  built  on 
and  let  into  the  ground  in  those  parts  where  the  ground  was 
lowest,  for  the  purpose  of  making  an  even  ground  for  the 
bam  to  rest  upon,"  was  removable  by  the  tenant  who  had 
erected  it ;  for,  in  the  words  of  Lord  Chief  Justice  Denman 
(one  of  the  judges  who  decided  the  case),  ^^  the  first  question 
to  determine  was,  whether  the  erection  was  a  part  of  the 
freehold ;  for  if  it  was  not  united  to  the  freehold,  then  it 
was  no  part  of  it;  and  as  in  fact  it  was  not  so  united,  it 
was  therefore  not  a  fixture,"  and  Mr.  Justice  Little  (another 
of  the  judges  who  decided  the  case)  remarked,  **  In  removing 
the  bam,  he  does  not  disturb  the  freehold ;  .  •  he  might 
take  away  this  *  building,  and  substitute,  for  instance,  a  fowl- 
house  for  it,  keeping  always  the  same  foundation.  .  •  . 
This  bam  is  kept  in  its  place  merely  by  weight." 

It  is  most  important  to  remark  this  change  in  the  point 
of  view  from  which  the  question  of  fixtures  is  regarded  in 
the  more  modem  decisions,  for  the  efi^ect  of  it  was  and  is 
clearly  to  subdivide  the  class  of  the  Mixed  or  Modem 
Agricultural  Fixtures  into  two  minor  classes,  namely — (1.)  The 
class  of  fixtures  which,  although  of  the  modern  type,  and 
therefore  (as  being  subject  exclusively  to  the  modem  law) 
removable  by  the  tenant,  are  yet  visibly  and  corporeally, 
or  in  some  other  particular  manner,  fixed  to  the  land  or 
premises,  and  so  long  as  they  are  so  fixed  are  for  all  the 
purposes  of  the  modem  law  part  and  parcel  of  the  freehold ; 
and  (2.)  The  class  of  fixtures  which  being,  whether  rightly 
or  abusively y  of  the  modern  type^  and  therefore  subject  ex- 

f2 


68  The  Law  of  Fixture*. 

clusivelj  to  the  modem  law^  are  yet  neither  visibly  nor 
corporeally,  nor  in  any  particular  manner,  fixed  into  the 
land  or  premises,  but  are  always  and  at  all  times  chattels 
only.  The  importance  of  this  subdivision  appears  more 
especially  in  its  application  to  the  law  of  distress.  It  is 
well  known,  and  indeed  it  has  repeatedly  appeared  in  the 
quotations  which  have  been  made  upoa  previous  pages  of 
this  article,  and  more  especially  in  those  of  them  which 
are  taken  from  the  Year  Books,  that  in  early  times  the 
fixtures  put  up  by  a  tenant  were  not  distrainable  by  his 
landlord  for  rent;  and  the  reason  of  their  exemption  from 
this  process  is  too  apparent  for  us  to  mention  here.  But 
when  the  old  law  came  to  be  relaxed  in  the  manner  we 
have  pointed  out,  then  it  was  not  so  clear  how  that  relaxa- 
tion was  to  operate  upon  the  law  of  distress;  while  the 
tenant  acquired  the  advantage  of  removal^  was  he  also  to 
retain  as  before  his  right  of  exemption  from  distress?  Or 
if  he  was  to  retain  this  latter  right,  was  he  to  retain  it  in  totOy 
that  is  to  say,  to  its  fullest  extent,  or  was  he  to  retain  it 
as  to  part,  and  to  remit  it  as  to  all  the  rest  ? 

Now  the  law  upon  this  matter,  and  in  this  respect,  ending  as 
it  did  in  a  compromise,  wanted  several  decisions  to  settle  it. 
For  our  purposes,  however,  the  two  decisions  of  Darby  v. 
Harris  (1  Q.B.,  895),  decided  in  the  year  1 841 ,  and  HeUawell  v. 
Eastwood  (6  Exch.,  295),  decided  in  the  year  1851,  suflSciently 
settle  and  express  the  law  in  its  twofold  modem  distinction  be- 
tween fixtures  that  are  distrainable  and  fixtures  that  are  not 
so.  In  the  case  of  Darby  v.  Harris^  the  fixtures  regarding 
which  the  dispute  arose,  were  **  a  kitchen  range,  a  register 
stove,  a  copper,  and  also  grates,''  annexed  to  the  freehold  in 
the  ordinary  manner  and  admitted  to  be  **  fixtures  removable 
by  the  tenant.''  The  contention  on  the  part  of  the  plaintiff,  the 
tenant,  was  this — that  this  class  of  fixtures  were  not  distrain- 
able for  rent ;  the  endeavour  of  the  defendant,  the  landlord, 
on  the  contrary,  was  this — to  show  that  the  alleged  fixtures 
were  in  reality  not  fixtures,  or  at  least  not  so  much  fixtures 
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as  they  were  chattels  or  personal  estate,  in  which  latter  case 
he  contended  that  they  were  lawfully  distrainable  for  rent. 
The  Court  of  Queen's  Bench  decided  that  the  articles,  the 
fixtures  in  dispute,  were  of  the  class  that  was  not  distrainable 
for  rent,  and  for  this  reason  (as  appears  from  the  several 
judgments  which  were  delivered),  that  they  were  things 
which,  from  the  nature  of  them,  could  not,  after  payment  of 
the  arrears  of  rent,  be  restored  again  to  the  tenant  in  their 
original  plight  and  condition. 

On  the  other  hand,  in  the  case  of  Hellawell  v.  Eastwoody  the 
fixtures  around  which  the  contention  centred  were  '^  cotton- 
spinning  machines,  fixed  by  means  of  screws,  some  into  the 
wooden  floor,  some  into  lead,  which  had  been  poured  in  a 
melted  state  into  holes  in  stones,  for  the  purpose  of  receiv- 
ing the  screws,"  and  the  contention  on  the  part  of  the 
plaintiff,  the  tenant,  was,  as  in  Darby  y.  Harris^  that  articles 
of  the  sort  in  question  were  parcel  of  the  freehold,  and, 
moreover,  that  they  could  not,  if  removed,  be  restored  again 
in  their  original  plight  and  condition,  but  Baron  Parke 
(the  judge  who  decided  the  case)  was  of  opinion  and  held 
that  they  were  in  no  sense  part  or  parcel  of  the  freehold, 
and  on  that  count,  therefore,  were  not  exempted  from  dis- 
tress ;  moreover  that  they  were  capable,  after  being  removed, 
of  being  restored  again  in  the  like  plight  and  condition, 
and,  therefore,  neither  on  that  count  were  they  exempted 
from  distress;  they  were,  therefore,  lawfully  distrainable. 
The  learned  Baron,  after  disposing  of  certain  preliminary 
matters,  proceeded  in  his  judgment  as  follows : — 

^^  The  only  question,  therefore,  is  whether  the  machines  when 
fixed  were  parcel  of  the  freehold,  and  this  is  a  question  of  fact. 

.  .  .  Now,  in  considering  this  case,  we  cannot  doubt  that 
the  machines  never  became  a  part  of  the  freehold.  They  were 
attached  slightly,  so  as  to  be  capable  of  removal  without  the 
least  injury  to  the  fabric  of  the  building  or  to  themselves ;  •  .  , 
they  were  never  a  part  of  the  freehold,  any  more  than  a  carpet 
would  be  which  is  attached  to  the  floor  by  naib  for  the  purpose 
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of  keeping  it  stretched  out.  .  •  .  Tbej  noTer  ceased  to  have 
the  character  of  movable  chattels^  and  were  therefore  liable  to 
the  defendant's  distress.** 

The  reader,  we  trust,  will  not  suspect  us  of  having  garbled 
this  judgment  for  the  purpose  of  serving  our  own  particular 
views,  for  indeed  the  omitted  passages  are  altogether  irrelevant 
to  the  point  which  was  in  dispute,  and  having  therefore  no 
application  to  the  particular  matter,  they  are  expressed  with 
an  unfortunate  vagueness  of  generality  which  has  caused 
them  to  be  frequently  misunderstood,  as  was  indeed  observed 
by  yice-Chancellor  Wood  in  the  important  case  of  Mather 
V.  Fraaer  (2  K.  and  J.,  536)  hereinafter  set  forth. 

From  the  two  cases  which  have  been  now  latterly  stated, 
it  clearly  appears  that  at  the  date  of  those  cases  the  law  of 
fixtures  considered  in  the  abstract  had  become  as  definitely 
and  fully  stated  and  known  as  it  is  at  present,  and  accordingly 
the  point  in  dispute  thenceforth  has  been,  and  now  is  (as 
it  then  partly  was)  some  fact  or  thing  external  to  the  law 
itself,  being  some  peculiarity  of  circumstances — either  (1.) 
In  the  method  and  measure  of  the  alleged  annexation  to 
the  freehold;  or  (2.)  In  the  construction  of  some  written 
document,  which  by  the  act  of  the  contending  parties  them- 
selves or  otherwise  has  been  made  to  govern  or  regulate 
their  rights;  or  (3.)  In  the  effect  which  is  to  be  given  to 
certain  derivative  rights,  the  consequences  of  certain  derivative 
relations  which  have  come  (in  whatever  way)  to  be  vested 
in  and  established  between  the  contending  parties. 

In  considering  the  subsequent  deciaions,  it  is,  however, 
still  most  essential  and  necessary,  not  merely  with  a  view  to 
the  consistency  of  our  scheme,  but  also  by  way  of  a  pre- 
servative against  incorrectness  in  practical  opinion  and  deci- 
sion, to  bear  in  mind  the  precise  relation  in  which  the 
modern  law  stands  towards  the  ancient  one  in  this  matter 
of  fixtures,  and  in  particular,  first  of  all  to  settle  with 
ourselves  whether  the  particular  alleged  fixture  is  of  such  a 


The  Law  of  Fixtures.  71 

nature  as  to  fall  within  the  rigours  of  the  old  law;  secondly 
to  ascertain  what  is  the  quality  of  the  inheritance  in  each 
particular  case^  and  whether,  therefore,  the  particular  alleged 
fixture  has  or  has  not  such  a  corredpondence  with  or  affinity 
for  the  inheritance  as  to  have  become  not  only  actually  but 
indissolubly  united  with  it ;  and  then  thirdly,  or  lastly,  and 
always  in  subordination  to  the  matters  firstly  and  secondly 
mentioned,  to  consider  the  weight  which  is  to  be  attached 
to  any  one  or  more,  or  to  all  of  those  three  external 
matters  to  which  we  have  just  referred,  that  is  to  say,  the 
mode  of  the  outward  and  visible  annexation,  the  contents 
of  some  particular  document,  or  the  derivative  positions  of 
the  contending  parties.  For  it  is  only  by  keeping  in  mind 
all  these  numerous  matters,  and  by  observing  their  re- 
spective due  priorities  of  importance,  that  we  can  either 
estimate  new  cases  as  they  arise,  or  test  the  consistency 
of  the  existing  cases  either  with  each  other,  or  (and  more 
especially)  with  the  earlier  decisions. 

By  way  of  lUustratiDg  the  application  of  this  somewhat 
complex  rule  of  decision,  we  may  refer  to  the  following  cases 
(being  all  of  them  cases  which  have  been  already  mentioned 
supra  in  a  difFerent  respect  or  for  a  different  purpose).  (1.) 
To  the  case  of  Elvoes  v.  Mawe^  as  an  instance  of  the  appli- 
cation of  our  rule  having  stopped  short  at  the  first  part  of 
it,  the  fixtures  in  that  case  having  in  fact  been  caught  and 
stopped  in  the  first  sieve,  by  having  been  determined  to  be 
of  the  old  or  strictly  agricultural  kind.  (2.)  To  the  case  of 
Lawton  v.  Salmon,  and  to  the  case  of  D^Eyneourt  v.  Gregory, 
as  two  instances  of  the  application  of  our  rule  having  pro- 
ceeded as  far  as  to  the  second  part  of  it,  the  fixtures  in  these 
latter  two  cases  having  safely  passed  through  the  first  sieve, 
but  having  been  caught  and  detained  in  the  second  one,  by 
having  been  determined  to  be  fixtures  of  the  modern  class 
(whether  Trade  Proper  or  Ornamental),  but  to  have  at  the 
same  time  presented  that  species  of  affinity  for  the  res  princi" 
palisy  or  inheritance,  which  caused  them  to  become  straight* 
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way  united  in  a  chemical  and  indissoluble  union  with  it.  (d.) 
To  the  case  of  HellaweU  y.  Eastwood^  as  an  instance  of  the  ap- 
plication of  our  rule  having  been  carried  to  its  furthest  stage^ 
the  fixtures  in  that  case  having  passed  through  both  the  first 
and  the  second  sieves,  and  having  had  their  character  de- 
termined for  them  by  the  first  one  of  those  subsidiary  ex- 
ternal considerations  before  enumerated^  to  wit,  by.  the  mode 
of  their  annexation  to  the  freehold ;  and  we  may  here  (nen- 
tion  that  the  rule  in  this  last  mentioned  extent  of  its  appli- 
cation will  find  constant  illustration  (alone  or  in  combination 
with  other  ingredients)  in  the  cases  wh  ich  are  yet  to  be  set 
forth  in  the  sequel  of  our  article. 


Art.  v.— the  KEFORM  OP  THE  PROCEDURE  OF 

THE  ENGLISH  COURTS. 

THERE  can  be  no  doubt,  but  that  our  judicial  system 
time-honoured  as  it  is,  will  within  a  very  few  years  be 
put  upon  its  trial  like  every  other  institution  in  the  land. 
Indeed,  our  surprise  is,  that  public  opinion  has  not  long 
before  this  carried  the  outworks  of  legal  conservatism,  com- 
pelling the  citadel  to  surrender  upon  almost  any  terms. 
This  tardiness  of  action  on  the  part  of  the. public  has  no 
doubt  its  cause  in  the  want  of  acquaintance  with  our  laws ; 
for  technical  barriers  have  all  but  excluded  the  laity  from 
a  true  knowledge  of  the  law.  To  listen  to  the  remarks  of 
any  layman,  would  all  but  lead  a  stranger  to  believe,  that 
the  laws  of  England  and  its  people  were  separated  from 
each  other  as  the  poles  of  our  globe.  Reform  has  been 
tardy,  because  the  task  appeared  impossible.  Any  suggestion 
from  the  public  has  invariably  been  met  by  pointing  to 
the  1100  volumes  of  Law  Reports  that  hold  possession  of 
the   shelves   of   the   legal   literati  of  our   land;   and  it   has 


Tlie  Reform  of  the  Procedure  of  the  Englieh  Courts.        73 

been  affirmed  that  the  task  of  reforqi  was  simply  impossible* 
This  conviction  has  been  strengthened  by  actual  experience. 
A  suitor  in  a  Court  of  Equity^  no  matter  what  his  sagacity^ 
must  have  felt  that  the  mysteries  of  the  Procedure  of  the 
Court  were  far  beyond  his  ken,  and  all  that  he  could 
possibly  understand  would  be  the  heavy  costs  of  the  journey 
through  the  unknown  territory,  he  had  ventured  to  enter  with 
such  UDguarded  self-wilJed  perversity.  Lord  Westbury,  in 
his  address  to  the  Juridical  Society  (1869),  alludes  to  this 
helplessness  of  a  suitor ;  to  the  enormous  costliness  of  the 
experiment;  that  we  may  well  venture,  backed  by  the 
authority  of  his  lordship,  to  avow  our  conviction,  that  if 
the  public  could  only  be  made  to  understand  that  the  evil 
was  remediable,  the  Legislature  would  be  compelled  to  give 
its  earnest  attention  to  the  absolutely  necessary  legal  reforms 
which  advancing  civilisation  so  imperatively  requires. 

The  guide  we  have  chosen,  to  which  we  trust  our  most 
fastidious  opponents  will  not  object,  in  conducting  our  steps 
through  the  labyrinth  of  difficulties  legal  reform  presents,  is  no 
other  than  that  of  the  Eoport  of  the  Judicature  Commission ; 
and  though  for  the  purpose  of  the  present  inquiry  we  propose 
to  confine  our  remarks  principally  to  the  proper  Procedure 
of  our  courts,  it  will  be  nevertheless  aU  but  impossible  not  to 
touch  upon  the  important  question  of  our  Courts  of  Appeal, 
embraced  in  that  Report.  But  of  this  when  we  have  passed 
the  portals  of  the  hall  of  justice,  and  find  our  suitor,  after 
battling  bravely  through  a  thicket  of  pleadings,  upholding 
his  head  before  a  Judge. 

To  commence,  then^  what  is  the  present  state  of  our 
Courts?  how  many  are  there?  and  what  has  the  suitor  to 
determine  before  he  can  even  take  the  first  step  towards 
asserting  his  right?  We  will  commence  with  our  Equi;|iy 
Courts ;  here  we  have  three  yice-Chancellors  and  the  Master 
of  the  Rolls  sitting  as  judges  in  the  first  instance.  These 
Courts  have  of  course  a  Procedure  of  their  own,  and 
bill,   answer,   petition    and    interrogatories,   or   by   whatever 
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name  the  proceedings  before  the  Court  may  be  styled  they  are 
technical^  and  only  adapted  for  the  use  of  these  particular 
Courts.     The  practice  of  the  Chancery  Courts  has,  indeed, 
become  quite  a  distinctiye  science,  and  a  glance  at  the  text- 
books and  books  on  practice  would  warn  any  unwary  suitor 
not  to  enter.     We  instance  Smith's  or  Darnell's  *'  Chancerj 
Practice/'  or  Lord  Bedesdale  "  Treatise  on  the  Pleadings  in. 
the  Courts  of  Equity."      The  thousands  upon  thousands  of 
pages  these  and  other  learned  authors  have  devoted  to  the 
mere  practice  of  the  Courts,  speak  in  volumes  of  the  strange 
anomally   our  laws    exhibit.     The  kernel  that   lies   hidden 
beneath  this  hard  crust,  the  scientific  power  of  our  equity 
jurisprudence,  so  justly   admired  by  every  jurist,  is  wholly 
incomprehensible  to  the  public,  for  whose   use  and  protec- 
tion, after  all,  this  elegant  structure  has  been  created  by  the 
genius  and  learning  of  our  Hardwickes,  Eldons,  Ellenboroughs, 
and  those  who  have  succeeded  them.     But  just  in  proportion 
as  the  Courts  of  Equity  have  created  a  practice,  and  Procedure 
of  their  own,  so  have  the  Common  Law  Courts  developed  a 
complete  and  independent  system,  as  distinctive  in  its  function 
as  if  language  and  race  had  severed  the  Common  Law  from 
the  Chancery  Courts.     Books  of  practice  of  course  had  to  be 
written,  and  if  weight,  or  the  number  of  pages  had  aught 
to  do  with  merit,  we  much  fear  the  Common  Law  side  would 
win  the  day ;  Chitty's  Archbold's  Practice,  Leake  &  Bullen's 
Precedents  of  Pleadings,  Chitty's  Forms,  Precedents,  Lush's 
Practice,  and  other  works,  their  name  is  legion,  crowd  the 
shelves  of  the   practitioner;   and  beneath,  or  rather  within, 
these  mighty  books  may  be  traced  the  outlines  of  a  system  of 
Procedure  specially   adapted   to  our   Common   Law  Courts, 
with  their  trials    by   jury,  sittings   in  Banc,   and  Appeals 
to  the  Exchequer  Chamber. 

We  have  thus  two  distinct  Procedures ;  but  here  the 
evil  does  not  stop.  Unfortunately  for  the  unhappy  suitor 
other  difficulties  may  beset  his  path;  he  may  have  to  prove 
a  will ;  or,  possibly,  his  ship  may  get  into  some  mischief ;  or 
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his  debtor  has  gone  wrong.  As  each  of  these  possibilities 
become  realities^  fresh  Procedures^  new  books  of  practice^ 
other  rules  of  court,  distinctive  nomenclatures  crop  up, 
and  more  money  has  to  be  paid,  more  time  wasted,  to  clear 
away  difficulties.  The  Probate  and  Divorce  Courts  enjoy 
each  a  Procedure  of  their  own;  their  mode  of  trial  is  dis- 
tinctive ;  their  method  of  taking  evidence  varies  from  that 
of  the  Admiralty  Courts.  The  rules  of  each  of  the  Courts 
are,  of  course,  different^  and  the  books  of  practice  of  these 
tribunals  betray  the  secret,  that  the  Procedures  of  the  Pro« 
bate  and  Admiralty  Courts,  though  of  one  common  origin, 
have  separated  into  two  systems.  In  our  Bankruptcy  Courts 
we  have  the  same  evil;  these  Courts  have  also  a  practice 
of  their  own,  and  those  who  have  to  enter  this  legal  arena 
for  the  first  time,  will  find  that  every  step  they  take  is  on 
untrodden  ground,  which  has  to  be  explored  and  measured. 

This  inveterate  habit  of  creating  distinctive  Procedures 
does  not,  however,  characterise  solely  our  superipr  courts 
of  record,  for,  as  though  in  mockery  of  their  masters,  the 
minor  courts  have  vigorously  set  to  work  to  follow  their 
example.  The  County  Court  practice  owns  as  complete  a 
labyrinth  of  its  own  as  that  of  our  Equity  Courts;  and 
the  Lord  Mayor's  Court  would  prove  to  any  of  the  ha- 
bituds  of  Westminster  quite  a  terra  incognita^  save  under 
the  guidance  of  Woodthorpe  Brandon's  Practice  of  the 
Mayor's  Court.  If  we  superadd  to  these  the  Magistrates' 
Court,  in  which  the  important  questions  of  Ratings  have 
to  be  decided,  with  appeal  to  the  Quarter  Sessions,  we 
have  as  huge  a  mass  of  Procedures  and  practice,  huddled 
together,  as  the  most  extravagant  adorer  of  that  which  is 
obsolete  and  useless  could  possibly  desire.  The  Passage 
Courts  of  Liverpool,  the  Palatinate  Courts,  true  to  their 
traditions,  have  also  created  distinctive  Procedures,  and  a 
practice  of  their  own.  We  will,  however,  not  dwell  upon 
these,  but  name  them  only  in  as  far  as  they  mark  the 
shoals  and  reefs  of  the  coast  line  of  the  great  ocean  of  the 
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unknown  waters  of  the  administration  of  law  npon  which 
unfortunate  litigants  are  compelled  to  risk  their  all  in 
asserting  their  rights. 

The  history  of  the  origin  of  these  different  courts  would 
no  doubt  disclose  the  causes  that  have  produced  the  anomalous 
state  of  things  we  complain  of>  and  it  may  not  be  unin* 
structive  to  the  reader  to  follow  us  as  we  trace  in  brief 
outline  the  development  of  the  Procedure  of  the  different 
courts  from  their  fountain  head — ''The  Aula  Kegis^''  in 
which  the  king  in  bygone  times  presided  iu  person,  to 
the  present  day.  From  this  *^  Hall  Motes  of  the  Kings," 
went  forth  the  brevia  originalia  which  gradually  became 
the  groundwork  of  distinctive  Procedures  in  this  country. 
Commencing  with  the  '' King's  Bench/'  from  which  su- 
preme tribunal  emanated  the  quo  warranto  and  mandamus 
writs,  which  Court  had  originally  the  sole  cognizance  of 
crime,  we  come  to  the  ''  Exchequer  Court/'  clothed 
with  the  special  power  of  dealing  with  questions  of 
royal  revenues ;  and  finally  to  the  '^  Court  of  Common 
Pleas,"  {communia  placita\  which  tribunal  sat  apart  in  the 
'*  Aula  RegiSy^  to  determine  private  causes  between  citizens. 
Gradually  these  Courts  assumed  concurrent  jurisdiction, 
and  finally  in  the  harvest  days  of  special  demurrers,  which 
the  Common  Law  Procedure  Act  of  1852  so  rudely  put 
an  end  to,  England  could  boast  of  three  Common  Law' 
Courts,  each  vaunting  to  have  created  a  practice  of  its 
own,  and  though  the  pleadings  had  an  outward  appear- 
ance of  conformity,  the  Procedure,  the  practice  in  each 
Court  was  perfectly  distinct  If  any  of  our  readers  should 
doubt  our  statements,  we  refer  them  with  unhesitating 
satisfaction  to  the  lucid  and  learned  pages  of  Reeves  in 
his  ''  History  of  English  Law,"  Vol.  II. 

There  is  no  lack  of  history  as  to  the  origin  of  our  Equity 
Courts,  but  of  the  early  authors  Fleta  is  the  only  one  of 
our  Common  Law  writers  who  mentions  the  existence  of 
a  '^certain  office  called  Chancery."    Bracton,  Britton,  and 
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Glanyille  are  absolutely  silent.  Lord  Coke  assigns  the  origin 
of  Equity  Courts  to  the  time  of  Henry  V. ;  but  in  Cooper's 
Pub.  Kecords  we  may  trace  bills  and  petitions  as  having 
been  presented  fully  fifty  years  prior  to  that  date;  and  no 
doubt  can  be  entertained  that^  if  research  were  made^  petitions 
or  bills  would  be  found  to  be  extant  during  the  reigns  of  our 
Edwards.  But^  be  this  as  it  may^  the  introduction  of  usee 
(that  is,  trvL^iAyfidei'^ommissd)  gave  vitality  to  Equity  Courts^ 
Cardinal  Wolsey  with  great  skill  expanding  the  limits  of 
Equity  jurisdiction  of  uses  to  increase  his  power.  But  we 
have  only  to  deal  with  the  cause  of  the  origin  of  the  dis- 
tinctive Procedures^  and  can  hence  only  afford  to  glance 
at  the  pages  of  history  with  that  object.  The  vast  differ- 
ences that  sever  Equity  from  Common  Law  are  mainly 
attributable  to  the  controversies  that  formerly  raged  be- 
tween the  Courts  of  Common  Law  and  Equity,  of  which 
the  contest  between  Lord  Coke  and  Lord  Ellesmere  in 
the  time  of  James  I.  is  an  historical  instance.  Narrow 
views  of  public  policy,  the  seductive  influence  of  pre- 
rogative, possibly  ignorance,  perversity,  or  even  mistake  of 
principles  of  law,  all  had  their  weight  in  creating  the 
differences  that  now  exist  Is  it  then  to  be  wondered 
at  that  the  Procedure  of  the  Courts  should  have  been 
kept  as  distinctive  as  possible  —  the  very  jealousy  of  en- 
croachment contributing  to  widen  the  gulf  that  severed 
the  practice  of  the  Common  Law  from  that  of  the  Equit]^ 
Courts.  We  have  here,  then,  an  explanation  of  the  cause 
of  the  ivide  difference,  in  form,  in  nomenclature,  in  practice, 
that  distinguishes  these  Courts,  and  which  we  trust  our 
Legislature  will  at  last  give  its  attention  to,  with  a  view  of 
codifying  these  various  Procedures  into  one  system,  to  be 
equally  applicable  to  all  the  civil  Tribunals  of  the  land. 

In  the  Courts  of  Admiralty,  and  Courts  of  Probate  and 
Divorce,  the  civil  law  ruled  supreme  in  days  gone  by.  Here 
Ecclesiastics  assumed  from  the  earliest  times  a  supremacy  and 
8way«  and  Bracton  refers  to  the  law  in  those  Courts  as  a 
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special  privilege  to  be  exercised  only  by  the  spiritual 
guides*  The  Consistory  Courts  of  every  diocesan  bishop 
formerly  determined  all  probate  and  matrimonial  causes, 
with  appeal  to  the  Arches  Court  and  the  Judicial  Com- 
mittee of  the  Privy  CounciL  It  is  quite  instructive  to 
follow  the  Procedure  of  these  courts :  first  the  citation^  thea 
the  libellus,  then  the  answer^  and,  finally^  the  proofs,  the 
judge  determining  the  law  and  the  facts ;  and  though  at 
present  greatly  modified  by  the  enactments  which  closed 
Doctors  Commons  and  sent  a  shoal  of  proctors  to  West- 
minster, the  Procedure  of  these  courts  has  retained  much  of 
the  characteristics  of  its  origin. 

In  our  Admiralty  Courts^  the  origin  of  the  separate  juris- 
diction may  be  traced  to  the  days  of  Richard  II.  Under  that 
king,  causes  that  arose  on  the  high  seas  were  referred  to  a 
special  tribunal — the  "  Admiralty  Court"  At  a  later  period 
the  Common  Law  encroached^  and  contracts  made  at  sea 
became  cognisable  by  them.  We  will  not  dwells  however, 
upon  the  different  enactments  that  have  modified  and  im- 
proved the  jurisdiction  of  this  Court,  all  we  have  in  view 
is  the  Procedure,  which  in  this  tribunal  had  its  origin  in 
the  civil  law,  modified  to  some  extent  by  the  Rhodian  laws, 
and  the  laws  of  Oleron,  and  still  partakes  of  the  characteristic 
of  its  origin.  The  Judicature  Commission,  in  speaking  of 
these  different  Courts,  says,  ^'That  the  forms  of  pleading," 
referring  to  the  Courts  of  Chancery,  the  Courts  of  Common 
Law,  the  Court  of  Admiralty,  and  the  Court  of  Probate 
and  Divorce : — 

**  The  modes  of  trial  and  of  taking  evidence  are  different^  the 
nomenclature  is  different ;  the  same  instrument  being  called  by  a 
different  name  in  different  courts,  almost  every  step  in  the  cause 
is  different.  Each  court  is  confined  to  its  own  forms  of  procedure. 
Nor  is  this  difference  due  entirely  to  the  different  nature  of  the 
cases  which  the  courts  are  called  upon  to  try,  for  often  the  same 
question  has  to  be  tried  and  the  same  remedy  sought,  by  a  totally 
different  method  according  as  the  proceeding  is  in   the  Court  of 
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Chancery,  the  Coarts  of  Common  Law,  or  the  Court  of  Admi- 
ralty.* 

Can  anything  exceed  this?  and  if  we  add  that  questions 
of  fact  are  tried  in  the  Common  Law  Courts  by  a  jury,  and 
that  all  but  invariably,  in  our  Equity  Courts,  the  judge 
determines  the  fact  and  the  law ;  whilst  in  the  Courts  of 
Admiralty  the  facts  and  the  law  are  always  settled  by  the 
Court,  we  can  hardly  realize  the  confusion  that  must  and 
does  arise  from  the  use  of  these  quaint,  obsolete  forms  of 
Procedure  to  which  the  legal  mind  of  England  appears  to 
adhere  with  undying  tenacity.  Learned  foreigners,  whose 
attention  has  been  directed  to  the  state  of  law  in  England, 
have  frequently  expressed  their  amazement  at  the  com- 
plexity of  our  procedures.  Professor  Gneistjf  in  his  **  His- 
tory of  the  Administration  of  the  Laws  of  England,"  alludes 
to  the  enormous  costliness  of  the  law;  attributing  this  fact 
to  the  predominant  element  of  the  county  interests  in  the 
framing  of  our  rules  for  the  administration  of  justice.  He 
boldly  avers,  that  the  squiredom  that  ruled  England  rather 
favoured  than  discouraged  the  costliness  of  legal  Procedure ; 
that  the  expensive  luxury  of  law  was  regarded  as  a  protec- 
tion against  encroachment  from  the  lower  strata  of  society; 
and  that  entails,  family  settlements,  were  specially  in  favour 
to  protect  county  interests;  the  Bar,  he  adds,  being  princi- 
pally recruited  from  the  members  of  the  upper  classes,  who 
carried  with  them  all  the  likings,  all  the  peculiarities  and 
narrowness  of  thought  a  class  invariably  engenders. 

As  a  natural  result  of  this  system  of  multiplying  the  Pro- 
cedures in  our  tribunals,  we  have  permitted  a  similar  abuse 
to  grow  up  in  our  Courts  of  Appeal,  each  possessing  a  Pro- 
cedure of  its  own.  In  the  House  of  Lords,  the  practice, 
the  Procedure,  is  perfectly  distinct  from  that  observed  in  the 

*  Jadicature  Commission  R.,  p.  10. 
t  GneiBt,  d.  heutige  Englische  BechtayerwaltuDg,  Vol.  I.,  c.  iv. 


80        The  Reform  of  the  Procedure  of  the  EnffUeli  Courts. 

Privy  Council ;  hence  it  may  arise,  that  in  a  suit  the  same 
questions,  though  the  parties  are  different,  may  have  to  be 
decided    by    two    final    Courts    of   Appeal,    and,    possibly^ 
though  fortunately  this  is  of  rare  occurrence,  differently  deter- 
mined by  each.     But  appeal  to  the  Lords  is  so  exceptional, 
owing  to  its  enormous  costliness  (a  case   is  known  to  the 
profession^  in  which  the    subject    matter  in   litigation  was 
4000/.,  and  the    costs,  including   the  appeal  to  the  House 
of    Lords,    in    excess  of    30,000Z.),    that   we  may,    for   all 
practical  purposes,   confine   our  remarks   to  the  Courts   of 
Appeal   proper,    namely,  the  Exchequer  Chamber,  for  all 
Common  Law  Causes ;    the  Courts  of  Appeal  in  Chancery, 
consisting  of  the  Lord  Chancellor  and  the  Lords  Justices; 
and   the   Privy   Council,  for  appeals    from    the    Courts    of 
of  Admiralty  and  our  Colonies.     In  each  of  these  Courts 
the   ProceJure   is   as  diverse  as    possible,  and    professional 
men,  who  frequent  any  one  Court,  know  little  if  anything 
of    the    practice    of    other    tribunals.      A    case    might    be 
suggested  of  a  commercial  firm  established  in  England  and 
in  one  of    our   colonies    becoming    bankrupt,  and    at    the 
time    of    bankruptcy    possessing   shipping.      In    this    hypo- 
thetical case,  allow  that  disputes  may  arise  as  to  certain 
liens  upon  the  vessels;  and  further,  grant  that  the  colonial 
creditors,  holding  preferent  bonds  and  other  securities,  should 
clash  with^  the  English  creditors.     What  a  stir  amongst  the 
lawyers !   each  question  would   need  a  staff  of    professional 
men  apart;    and   should  fortune  favour,   and   final    appeals 
be  resorted  to,  the  two  ultimate  Appeal  Courts,  the  Privy 
Council  and   House  of  Lords,  would  be   listening  to  argu- 
ments from  two  sets  of  men,  taking  different  views  possibly 
upon  the  same  question.     Thus  it  arises,  that  whether  the 
suitor  be  in  jure  or  in  JudidOy  the  sad  fact  stares  him  in 
the  face,  that  unless    his    purse    be  full,  and    ever  to  be 
replenished,  the  Procedure,  the  mere  practice  of  our  Courts 
is  such,  that  practically,  justice  will  be  denied  him. 
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In  the  worst  days  of  the  history  of  the  law  of  Rome 
we  may  trace  perhaps  a  parallel  to  the  obstructiveness  of 
the  ill-devised  procedures  in  their  courts^  but  the  Roman 
jurist  battled  successfully  to  rid  himself  of  these  rigid  forms ;  * 
and  Walter^sf  tells  us^  how  gradually  the  geiiius  of  that 
angularly  ^fted  people,  and  more  especially  as  evinced  in 
the  administration  of  their  laws,  broke  through  the  trammels 
of  restrictive  rules,  and  finally  established  a  procedure  of 
which  Keller  I  furnishes  a  short  and  clear  narrative  in  his 
excellent  treatise  on  that  subject.  It  is  to  be  regretted, 
that  except  a  very  imperfect  treatise,  or  rather  sketch  of  the 
outlines  of  civil  law  process  by  Professor  Abdy,§  we  do  not 
possess  any  one  work  in  the  English  language  upon  this 
important  subject.  The  value  of  a  work  of  this  kind  can 
hardly  be  over-estimated,  and  would  prove  of  the  utmost  use 
to  the  law  student,  as  also  to  the  legislator,  in  determining 
what  the  Romans  had  done  towards  reforming  one  of  the 
most  oppressive  evils  that  can  burden  society,  namely, 
defective  Procedure  in  the  tribunals  of  the  land.  On  the  Con- 
tinent, jurists,  in  a  great  measure  owing  to  their  superior 
knowledge  of  the  civU  law,  liave  arrived  at  a  practical 
solution  of  this  question  years  ago.  ^  The  Code  de  Pro- 
cedure Civil  of  the  Code  Napoleon  possesses,  whatever  may 
be  its  faults,  the  inestimable  advantage  of  system,  and  of 

*  Legal  process  in  the  times  of  the  Emperors  was  as  follows.  The 
plaintiff  commenced  his  suit  bj  a  Libellus,  which  was  a  short  statement 
of  the  cause  of  action,  coupled  with  a  citation  to  enter  appearance. 
This  LibeUu9  the  defendant  answered  bj  a  short  reply,  setting  forth  the 
nature  of  his  defence,  traversing  the  averments  of  the  plaintiff.  At 
this  stage  of  the  proceedings,  the  Litis  contestatio  (according  to  modern 
practice  it  is  that  stage  of  the  cause  in  which  the  defendant  completes 
his  statement  of  facts)  became  operative,  replicationes  et  duplicationes 
marking  the  progress  of  the  cause.  The  proceedings  were  mostly  oral, 
and  bj  an  order  of  Ck>n8tantine  (0.  9,  pr.  0.  de  testib;  4,  20),  these 
oral  statements  had  to  be  confirmed  on  oath  and  protocolled;  documents 
and  records  were  proved  bj  the  testimony  of  witnesses. 

t  Walter's  Gescnichte,  d.  Romischen  Rechts.    Bonn.     1860. 

%  Keller  d.  Rom.  Civil  Process.  Leipzic.  1863.  See  also  Windscheid. 
DilsseL     1857. 

§  Prof.  Abdj's  "Historical  Sketch  of  Civil  Procedure  among  the 
Romans,**  1857j[containing  remarks  upon  the  alteration  by  the  Emperors  ; 
Roman  Law  of  Evidence  and  power  of  Appeal). 
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unity  of  purpose ;  the  pleadings  are  simple  and  freed  from  those 
antiquated  forms  and  perpetual  reaverments  that  charac- 
terise our  declaration  and  plea^  and  of  that  useless  prolixity 
our  bills  in  Chancery  are  so  deservedly  famed  for.  Ta 
Italy  the  Code  Civile  apart  from  its  high  scientific  merits^ 
Lord  Westbury  in  his  address  to  the  Juridical  Society^ 
alluded  to,  contains  a  code  of  procedure  as  scientific  as  it 
is  practical.  The  Procedure  in  Spain  has  also  the  merit  of 
greater  simplicity ;  the  pleadings  resemble  the  form  suggested 
by  the  Judicature  Commission,  the  substance  of  the  facts 
upon  which  either  side  rely  being  intelligibly,  not  technically^ 
stated,  and  is  followed  by  a  summary,  called  Pantos  de 
derechos  y  hechos^  or  points  of  law  and  facts;  the  legal 
points,  if  any,  being  set  forth  in  a  manner  not  unlike  the 
points  for  a  demurrer  our  ple^ers  are  only  too  well 
acquainted  with,  the  record  closing  with  a  short  prayer. 

In  the  United  States  the  pleadings  are  based  upon  the 
principle  of  rendering  a  brief  narrative,  as  distinguished  from 
the  evidence;  and  in  our  colonies,  we  refer  especially  to 
the  new  Procedure  of  the  Civil  Courts  of  British  India* 
the  simplicity  of  the  pleadings  has  elicited  the  most  un- 
qualified approval  from  every  jurist  we  have  consulted  on  this 
subject.  Indian  judges,  who  have  visited  our  courts  within 
the  last  year  or  two,  have  unanimously  expressed  their 
surprise  at  the  needless  cumbersomeness  of  the  procedure 
of  our  courts;  burdensome  in  the  extreme  to  the  judge, 
and  entailing  ruinous  expense  upon  the  unfortunate  suitor. 

Having  thus  far  guided  our  reader  through  the  paths  of 
this  labyrinth  without  pausing,  we  may  be  allowed  to  halt 
for  a  moment  and  draw  breath,  and  ask  ourselves — is  there 
no  way  out  of  this  difficulty?  Must  this  land  for  ever  be 
l)urdened  with  an  useless,  expensive  Procedure  ?  Are  there  no 
means  of  simplifying  Appeab?  The  answer  to  all  these 
questions  may  be  obtained  by  a  perusal  of  the  Judicature 

♦  Wm.  Macpherson,  Proc.  C.  C.  of  Brif.  Ind  ,  1871. 
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Commission  Eeport.  The  Judicature  Commissioners^  in- 
cluding the  names  of  Lord  Hatherley^  Lord  Cairns,  Mr. 
Justice  Erle^  and  other  eminent  judges  and  jurists^  have 
for  some  time  past  devoted  their  attention  to  this  all  im- 
portant question,  and  in  March  1869  first  published  their 
Keport.  But  for  reasons  we  cannot  fathom^  no  progress 
has  been  made  since  then^  and  the  present  state  of  things 
has  been  allowed  to  continue^  and  this  though  it  is  ad- 
mittedly  a  reproach  to  the  legal  capacity  of  this  land  that 
no  reform  has  been  attempted.  We  can  understand  how 
the  evil  arose ;  how^  as  we  have  shewn»  by  gradual  growth, 
the  practice  of  the  day  had  become  the  fixed  permanent 
rule  of  the  morrow ;  how  each  sphere  of  business  life 
became  restricted  to  special  tribunals;  how  each  tribunal 
in  its  turn  created  a  Procedure,  a  practice  of  its  own,  and 
with  characteristic  tenacity  clung  to  these  as  rallying  points 
in  the  perpetual  conflict  with  other  courts*  But  we  are, 
we  admit,  totally  at  a  loss  to  understand  why,  now  that 
the  infancy  of  our  race  has  passed,  we  should  cling  to  every 
rag  of  antiquated  form,  and  that  in  the  face  of  the  urgent 
need  for  a  change  altered  conditions  imperatively  demand. 
In  proof  that  we  are  not  transcending  legitimate  limits,  we 
will  cite  what  our  judges  say  (Jud.  Comm.  B.,  p.  11) : 

''The  best  system,"  says  the  report,  ''  would  be  one  which  combined 
the  comparative  brevity  of  the  simpler  forms  of  Common  Law 
pleadings  with  the  principle  of  stating  iatelligibly,  and  not  techni- 
cally, the  substance  of  the  facts  relied  upon  as  constituting  the 
plaintifiTs  or  the  defendant's  case,  as  distinguished  from  his  evi- 
dence. It  is  upon  this  principle  that  most  modern  improvements 
of  pleading  have  been  founded  both  in  the  United  States  and  in 
our  own  colonies  and  Indian  possessions,  and  in  the  practice 
recently  settled  for  the  Courts  of  Probate  and  Divorce." 

Can  anything  be  more  reasonable,  more  to  the  point  ?  The 
object  of  all  pleadings,  of  all  preliminary  stages  of  the 
cause  before  the   tribunals   are  reached,  is  to  eliminate  ex- 

a2 
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traneouB  matter,  to  get  at  the  truth ;  and  further  to  determine 
what  are  the  facts,  what  the  law  the  courts  are  called  upon  to 
decide ;  anything  beyond  this  only  leads  to  the  gravest  errors, 
to  needless  delay,  to  useless  expense. 

It  is  hard  enough  to  sift  out  the  truth,  to  arrange  the 
evidence,  to  judicially  establish  the  facts;  it  is  no  easy 
matter  when  this  task  has  been  accomplished  then  to  appl^ 
the  law,  without  being  overweighted  by  meaningless  techni- 
calities, which,  if  they  do  not  actually  bewilder  the  practi- 
tioner, needlessly  tax  his  strength. 

The  next  question  to  be  considered  is  that  of  the  mode  of 
trial  and  the  production  of  evidence.  Here  again  we  refer  with 
pleasure  to  ourselves  to  the  suggestions  of  the  Judicature  Com- 
mission. Any  one  acquainted  with  our  Nisi  Frius  causes  will 
be  aware  of  the  needless  loss  of  public  time  by  citing  witnesses 
to  orally  prove  the  simplest  fact.  This  defect  it  is  proposed 
to  remedy  by  adopting  the  system  of  continental  procedures, 
namely  by  obtaining  either  a  voluntary  statement  on  oath, 
or  by  examining  a  reluctant  witness  before  a  judge  appointed 
for  that  purpose ;  and  we  further  suggest,  that  should  oral 
examination  in  open  court  be  resolved  upon,  leave  should 
be  obtained  in  chambers  in  the  first  instance,  except  where 
the  immediate  parties  to  the  suit  are  called  upon  to  give 
evidence.  Of  course  we  submit  that  the  mode  of  taking 
evidence  ought  to  be  similar  in  all  the  courts,  so  that  whenever 
appeal  is  resorted  to,  the  Appellate  CQurts  may  not  have  the 
useless  task  imposed  upon  them  of  unravelling  the  meshes 
in  which  different  and  conflicting  procedures  have  involved 
questions. 

We  have  not  space  to  dwell  upon  the  practice  that  has 
of  late  sprung  up,  and  this  more  particularly  in  our  Chancery 
Courts,  of  referring  all  questions  that  involve  accounts,  or  are 
in  themselves  too  complicated  to  be  dealt  with  in  open  court, 
to  a  judge  in  chambers,  which  practically  means  to  the  chief 
clerk,  whose  functions  have  risen  from  those  of  a  mere 
ministerial  duty  to  the  important  office  of  a  judge  of  the  first 
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instance^  with  appeal  to  the  yice-Chancellor.  No  greater 
anomaly  could  exist ;  we  saj  this  with  every  respect  towards 
a  body  of  men  upon  whom  an  impossible  task  has  been  thrust. 
Unsupported^  unchecked  by  the  presence  of  the  Bar^  the' 
chief  clerks  in  Chancery  administer  a  rude  kind  of  justice^ 
which  no  one  can  realise  unless  personally  acquainted  with 
the  working  of  the  system.  In  our  County  Courts,  it  is 
true^  the  selfsame  error  exists,  the  all  but  total  exclusion 
of  the  Bar  has  allowed  a  slip-shod  rough-and-ready  admi- 
nistration of  justice  to  be  tolerated,  unhindered,  unchecked, 
but  as  here  the  jurisdiction  is  limited,  the  evil  is  prescribed 
within  determinable  bounds.  Not  so  in  the  case  of  the  chief 
clerks ;  here  there  is  no  limit,  and  the  inefficiency,  the  danger 
of  the  present  system  stands  forth  in  all  its  nakedness. 

The  result  of  our  present  judicial  system  is,  that  all  classes, 
and  more  particularly  commercial  men,  prefer  almost  any  course 
to  that  of  open  litigation;  so  dreaded  is  this  appeal  to  a 
court  of  law,  that  a  man  in  trade,  whom  circumstances  have 
placed  before  the  public  as  a  litigant,  is  looked  upon  askance, 
and  his  business  suifers  proportionately.  Yet  differences  will 
arise  eyQvj  .day,  and  to  escape  the  horrors  of  legal  proceed- 
ingSj  private  references,  any  rough-and-ready  mode  is  resorted 
to,  to  settle  the  questions  in  dispute.  We  have  availed 
ourselves  of  the  opportunity  on  many  occasions  to  take  the 
opinion  of  leading  men  in  the  City  on  these  questions;  their 
reply  is  unanimous.  "  We  do  not  know,"  say  these  men, 
'*  where  the  remedy  may  be  found,  all  we  know  is  the  evil 
exists ;  practically  the  courts  of  this  country  afford  no  relief 
to  the  trader."  And  so  common  is  this  opinion,  both  in 
England  and  abroad,  that  some  two  or  three  years  ago,  some 
large  orders  for  machinery  and  rolling  stock  for  Russian 
railways  were  handed  to  French  and  Belgium  manufacturers, 
though  at  prices  a  shade  higher  than  those  tendered  by 
English  makers,  the  foreign  buyers  giving  the  preference  to 
France  and  Belgium,  principally  because  in  case  of  dispute, 
any  differences  could  be  speedily  settled,  without  the  terrible 
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costliness  legal  proceedings  in  this  country   would  expose 
them  to. 

It  may  be  replied  in  answer  to  all  we  have  said,  "  Then 
do  not  go  to  law^  hold  your  hand/'  in  other  words,  suffer 
a  wrong,  rather  than  ask  for  your  rights.  The  enormous 
transactions,  the  constant  transfer  of  property,  by  sale,  by 
succession,  inevitably  call  forth  skilled  aid  to  adjust  the 
differences  that  must  arise  where  such  endless  variety  of 
interests  come  into  contact  with  one  another.  Without  such 
skilled  aid,  the  greatest  injustice  would  be  hourly  done, 
and  the  unprincipled,  unscrupulous  man  would  win  the 
prize,  the  honest  man  would  shrink  from  grasping.  This 
skilled  aid  is  furnished  by  the  State  by  the  means  of  the 
tribunals  of  the  country,  paid  for  by  the  people,  and  the 
public  have  a  just  cause  of  complaint  the  instant  circum- 
stances occur  which  preclude  the  fullest,  freest  use  of  the 
tribunals  for  the  business  purposes  of  the  great  life  of  the 
Umpire.  That  such  full,  free  use  of  our  courts  of  justice 
is  not  made  by  the  public  is  in  itself  a  public  evil.  In 
Kussia,  in  Turkey,  in  Spain,  corrupt  judges  render  it  unsafe 
to  appeal  to  the  courts ;  no  such  dread  exists  in  England,  no 
judges  in  the  world  excel  our  judges  for  purity,  for  punc- 
tilious observance  of  that  which  is  right.  The  public  have  im- 
plicit faith  in  the  soundness  of  their  judgment,  in  the  absolute 
righteousness  of  their  conduct ;  but  how  to  reach  justice,  how 
to  approach  the  judges  is  a  question  hitherto  unsolved,  save  at 
an  enormous  cost  and  loss  of  valuable  time«  This  costliness, 
this  loss  of  time,  arises  principally  from  the  quaint,  obsolete 
Procedures  we  adhere  to  with  undying  tenacity y  and  in  lieu 
of  taking  a  bold  step  in  advance,  by  at  once  consolidating 
the  numerous  Codes  into  one,  we  attempt  by  piecemeal 
legislation  to  unite  as  many  Procedures  as  there  are  digits 
on  our  hands  into  one  machinery,  and  expect  that  this  ill- 
devised  clockwork  will  answer  its  purpose.  And  whilst  men 
are  pondering  and  pausing,  the  public  suffer,  and  we  must 
continue  to  bear  with  the   just  reproach  of  able  foreigners 
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who  unhesitatingly  proclaim  that  we  are  not  lawyers^  that 
we  cannot  grapple  with  the  question  of  reform  in  England^ 
though  we  have  solved  the  difficulty  in  India,  and  in  many  of 
our  colonies ;  that  we  are  shrinking  from  reforms  every  nation 
in  the  civilised  world  has  had  the  courage  to  undertake.  In 
Prussia  a  commission  is  now  sitting  to  consider  the  best 
niethod  for  remodelling  the  Procedure  of  the  courts  of 
northern  Germany;  at  this  commission  the  ablest  jurists 
of  the  land  are  invited  to  attend,  and  the  opinion  of  eminent 
lawyers  of  neighbouring  States  has  been  cordially  invited  by 
the  Government  to  aid  in  framing  new  rules  of  Procedure. 

We  must,  however,  conclude;   whatever  may  be  the  fate 

of  the  Second  Beport  of  the  Judicature   Commission  now 

about  to  be  published,  whether  it  will  be  acted  upon  or  not, 

we  earnestly  hope  that  the  public   will  not  tamely   submit 

to  further  delay»  but  will  support  those  able   and   eminent 

judges  and  jurists   who  are   now   considering  the   question, 

in  their  endeavour  to  reform  the  Procedure  of  the  courts  of 

this  land,  and  compel  the  Legislature  to  adopt  measures  for  the 

codifying  of  the  Procedures  of  this  land  into  one  well  digested 

system. 


Art.  VL— novation  OF  OBLIGATIONS  ACCORD- 
ING  TO  THE  MODERN  ROMAN  LAW.  By 
Frederick  J.  Tomkins,  M.A.,  D.C.L.,  of  Lincoln's 
Inn,  Barrister-at-Law. 

A  CAREFUL  examination  of  the  different  kinds  of  rights 
recognised  both  in  what  is  termed  the  classical  and 
the  modern  Roman  law,  will  render  it  apparent  that  a  right 
of  claim,  or,  as  we  usually  term  it,  an  obligation,  differs 
from  all  other  rights  in  this  respect;  that  whilst,  as  the 
rule,  it  is  in  the  interest  of  the  person  entitled  to  a  right 
that  it  should  be  continued  and  preserved,  it  is  in  the  in- 
terest of  the  person  having  a  right  of  claim  or  obligation  that 
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it  Bhould  bo  terminated,  or  as  it  is  technically  expressed, 
be  solved.  In  every  obligation  the  chief  interest  of  the 
creditor  resides  in  what  is  termed  the  tolution;  and  it  Lb 
this  marked  peculiarity  that  distinguishes  obligations  froai 
all  other  rights. 

In  the  present  article  it  is  proposed  to  examine  one  mode 
among  many,  by  which  an  obligation  may  be  solved  according 
to  the  **  Modern  Roman  Law.**  Hence  it  becomes  abso- 
lutely necessary  clearly  to  apprehend  what  is  understood 
among  jurists  by  this  expression.  A  recent  writer  in  a  lead- 
ing law  periodical  has  faUen  into  a  singular  error  as  to  what 
is  implied  by  the  expression,  ''  Modern  Roman  Law."  At- 
tention is  called  to  this  definition,  lest  some  English  jurists 
should  make  the  same  mistake  as  this  writer.     He  says : — 

**  Modern  Roman  Law  is  not  a  very  happy  expression,  but  it 
indicates  with  sufficicDt  clearness  that  portion  of  the  Roman  Law 
now  existing  in  those  countries  whose  law  is  based  upon  the  vast 
mass  of  legal  matter  which  was  gathered  together  in  the  sixth 
century  by  Jastinian." 

The  very  opposite  of  what  is  stated  in  this  loose  6xplar> 
nation  would  be  a  nearer  approach  to  the  truth.  In  the 
first  place,  "  Modern  Roman  Law  !*  is  both  appropriate  and 
significant,  hence  it  has  been  adopted  by  all  the  great  con- 
tinental jurists — by  Savigny,  Thibaut,  Miihlenbruch,  Puchta, 
Amdts,  Rudorff,  Boscking,  Von  Vangerow,  and  many  others. 
Further,  it  does  not  indicate,  '*  Roman  Law  based  upon 
the  vast  mass  of  legal  matter  which  was  gathered  to- 
gether in  the  sixth  century  by  Justinian."  The  person 
who  wrote  this  sentence  could  never  have  read  what 
modern  jurists  designate  as  the  "  Corpus  Juris  Civilis ; " 
nor  could  he  have  perused  the  introductions  to  its  several 
parts,  or  he  would  have  learned  that  "Modern  Roman  Law  " 
is  based  upon  something  very  different  from  the  "  vast  mass 
of  legal  matter,"  as  he  terms  it,  "gathered  together  in  the 
sixth  century  by  Justinian."     It  was,  indeed,  from  the  "  vast 
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mass  of  legal  matter  "  referred  to  that  the  '^  Corpus  Juris 
Civilis "  itself  was  compiled.  Whether  this  writer  meant 
by  '^the  vast  mass  of  legal  matter  which  was  gathered 
together  in  the  sixth  century  by  Justinian "  what  the 
words  literally  express^  namely^  the  materials  from  which  the 
^  Corpus  Juris  Civilis  "  was  produced^  or  whether  he  meant 
the  '^  Corpus  Juris "  itself^  he  does  not  say^  and  it  seems 
probable  that  when  he  penned  the  remarks  cited,  he  had 
not  himself  a  clear  idea.  Now  the  '^Modern  Roman 
Law  "  is  not  based  merely  upon  the  legislation  of  Justinian, 
for  the  legislation  of  Justinian  only  possesses  vitality  in 
the  ^'  Modern  Roman  Law  "  in  so  far  as  it  has  been  glossed ; 
that  is  to  say,  in  so  far  as  the  glossators  of  the  middle  ages 
have,  by  their  comments,  declared  it  to  be  applicable  in 
practice. 

What  then,  it  may  be  properly  askedj  are  the  sources  of 
the  "  Modem  Roman  Law  ?  "  And  this  indeed  is  a  question 
that  must  be  answered  before  we  can  fully  comprehend  any 
of  the  doctrines  of  modem  civilians. 

The  sources  of  the  Modern  Roman  Law  are  the  following : — 
(1.)  The  Roman  law  in  the  form  given  by  the  Emperor 
Justinian,  as  annotated  by  the  glossators. 

(2.)  The  Canon  law  consisting  of  four  constituent  elements ; 
and  the  decrees  of  the  Council  of  Trent  relating  to  marriage. 
The  rules  of  the  Canon  law,  it  is  of  importance  to  observe, 
affect  both  temporal  and  spiritual  matters. 

(3.)  The  native  German  law,  partly  contained  in  the  laws 
of  the  empire,  in  part  originated  by  force  of  custom,  or 
accepted  for  its  scientific  and  legal  merit.  Under  this  head 
of  special  importance  are  the  following : — The  Code  of  Pro- 
cedure of  the  Supreme  Court  of  Judicature,  1555 ;  the 
Notarial  Rules  of  Maximilian,  made  in  the  year  1512;  the 
Criminal  Code  of  Charles  Y.,  promulged  in  the  year  1532 ; 
the  Decisions  of  the  Diet  at  Spires,  1529,  relating  to  the 
succession  of  first  cousins;  the  Police  Regulations  of  1577; 
and  the  final  Decree  of  the  States  of  the  Empire  made  in 
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1654,  which  Decree  also  touches  upon  the  veiy  subject  under 
consideration.  Sach,  then,  let  it  be  remembered,  are  the 
elements  of  the  ''Modem  Roman  Law." 

It  is  of  the  Novation  of  Obligations  according  to  the 
'^  Modem  Roman  Law/'  in  the  sense  in  which  that  term  is 
understood  hy  continental  jurists,  and  just  explained,  that  it 
is  now  proposed  to  speak. 

Without  going  into  details  as  to  the  yarious  modes  in 
which  obligations  may  be  extinguished,  it  will  suffice  for  the 
present  purpose  to  observe,  that  every  solution  may  be  arranged 
under  one  of  two  heads.  All  obligations  are  solved  or  ex- 
tinguished either  ex  prqfesso  or  per  cansequentiam.  For 
instance,  an  obligation  is  extinguished,  ex  profetso^  by  pay- 
ment, by  deposition  and  dereliction,  by  Novation^  by  tran- 
sactio,  by  res  judicata,  and  by  several  other  modes.  Agaia> 
an  obligation  is  extinguished  per  consequentiam,  by  compen- 
sation by  confusio,  by  the  creditor's  interest  ceasing,  as  a 
punishment,  and  by  some  other  methods. 

By  Novation,  which  is,  then,  a  mode  of  solving  an 
obligation  ea  pro/esso,  is  utiderstood  the  extinction  of  an 
existing  obligation  by  constituting  a  new  one  that  is 
destined  to  stand  in  its  place.  TJlpianus  says,  ^'Novatio 
est  prioris  debiti  in  aliam  obligationem  vel  civilem  vel 
naturalem  transfusio  atque  translatio,  hoc  est,  quum  ex 
praocedenti  causa  ita  nova  constituatur,  ut  prior  perimatur."* 
Let  it  be  observed  that  it  is  the  '^  transfusio  atque  translatio  " 
of  the  prior  obligation  into  the  new  one.  Further,  every 
Novation  is  essentially  privativey  and  the  division  of  Novation 
into  privativa  and  cumulativa  is,  to  use  the  expression  of 
Puchta,  a  ^^  contradictio  in  adjecto.^^^  No  notion  could  have 
been  more  foreign  to  the  mind  of  a  Roman  jurist  than  that 
of  a  novdtio  cumulativa.  A  further  division  of  Novation  in 
classical  law  was  into  novatio  voluntaria  and  novatio  necessaria. 


*  L.  xi.  14,  pr.  8. 1  D.  de  novationibus,  etc.,  (46,  2.) 
t  r*uchta  Yorlesungen,  s.  291, 
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It  was  said  to  be  voluntarta  when  it  was  effected  by  the 
will  of  the  parties,  and  necessaria,  when  it  was  effected  by 
the  consumption,  as  it  is  termed,  of  the  obligation  at  the 
stage  known  as  the  '*  litis  contestatio ; "  or  upon  judgment 
being  solemnly  and  legally  pronounced  {res  judicata). 

The  effect  of  the  ^^  litis  contestation*  or  issue  was,  either 
directly  or  indirectly,  that  is,  either  ipso  jurcy  or  ope  eacep* 
Honisy  to  consume  the  original  action,  and  to  create  a  new 
obligation.  It  was  in  reference  to  this  new  obligation,  and 
to  the  similar  result  produced  by  res  judicatay  that  the  form 
of  expression  found  in  Gains  was  employed.  ''Ante  litem 
contestatam  dare  debitorem  oportere,  post  litem  contestatam 
condemnari.oportere,  post  condemnationem  judicatum  facere 
oportere."* 

The  plea  of  ^* res  judicata**  was  held  to  be  peremptory, 
and  it  was  a  complete,  and  as  the  rule,  a  perpetual  answer 
to  an  action.  There  can  be  no  doubt  but  that  in  a  certain 
sense  the  '^  litis  contestatio "  gave  rise  to  a  true  novation, 
''  Inchoatis  Utibus  actiones  novavit,*  says  the  Yaticana  Frag- 
menta.t  And  Ulpianus  says,  in  speaking  of  that  mode  of 
Novation  known  as  delegation,  ''  Fit  autem  delegatio  vel 
per  stipulationem,  vel  per  litis  contestationem,**  ^  It  is  to 
this  kind  of  Novation  that,  at  the  present  time,  the  epithet 
necessaria  has  been  applied.  But  there  is  by  no  means  a 
perfect  identity  between  voluntary  and  necessary  Novation, 
and  it  is  to  the  former  kind  only  that  the  term  Novation 
is  now  strictly  and  properly  applied.  The  "  litis  contestatio  " 
had  the  effect  of  creating  another  and  a  distinct  obligation 
which  some  jurists  have  improperly  designated  as  cumu-- 
lative  to  the  prior  one.§ 

A  further  division  of  Novation  in  the  Modern  Soman 
Liaw  is  that  of  simplex  and  qualificata.     Novation  is  termed 

*  Gai.  III.  180,  181,  and  notes  r.  s.  (Tomkins  and  Leinon*8  Edit.) 
IV.  106-108. 

t  S.  263.  t  L.  11,  8.  1,  D.  de  novat.  (462). 

§  See  Yon  Yangerovr  Pandekten,  Vol.  I.,  8.  160,  for  a  fuller  discussion  of 
this  point. 
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simplex  when  no  alteration  takes  place  either  in  the  debtor 
or  the  creditor,  but  when  a  new  obligation  only  is  created. 
It  is  termed  qualificata  when  there  is  a  new  obligation 
with  new  parties.  If,  for  example,  I  have  a  claim  against 
A  for  the  performance  of  a  certain  thing,  or  that  B  must 
pay  me  100/.,  and  C  comes  forward  and  promises  to  pay 
me  what  is  due  to  me  from  A  or  B,  this  is  designated 
technically  an  ^^  expromission*  Paulus  puts  this  very  case 
*^  Te  hominem  et  Seium  decem  mihi  dare  oportet ;  stipulor 
ab  altero  novandi  causa  ita :  Quod  te  aut  Seium  dare  oportet ; 
utrumque  novatur.  Paulus,  merito,  quia  utrumque  in  pos- 
teriorem  deducitur  stipulationem."*  In  this  way  the  ex- 
promissor takes  upon  himself  the  obligation  of  another, 
and  steps  at  once  into  his  place  as  debtor;  the  effect  of 
which  is  to  free  the  original  debtor  from  his  liability  to 
his  creditor.  But  it  is  clear  that  the  change  may  be  made 
not  only  in  the  debtor  but  in  the  creditor,  and  this  is 
termed  exstipidatio.  Such  a  change  is  said  to  take  place 
*^  ex  stvpulatUy^  X  takes  the  place  of  the  creditor,  and  the 
debtor  renews  the  promise  to  X.  It  is  obvious  that  this 
alteration  can  only  take  place  when  the  original  creditor 
consents. 

The  technical  name  for  this  mode  of  assignment  by  an 
original  debtor  or  creditor  to  another  person  who  is  to 
stand  in  his  place  is  "  delegatio.*^  The  prior  debtor  or 
creditor  is  termed  the  delegans^  the  new  debtor  the  dele~ 
gatusy  and  the  new  creditor  the  delegaiarius,  Ulpianus 
says,  ^'Delegare  est  vice  sua  alium  reum  dare  creditori, 
vel  cui  ju88erit."t  The  proper  form  for  effecting  a  dele^ 
gatio  was  the  stipulation,  although  in  one  passage  *'  Utis 
contestatio "  is  mentioned  as  one  mode  of  accomplishing  it. 
'^Fit  autem  delegatio  vel  per  stipulationem  vel  per  litis 
contestationem."  It  might,  however,  be  made  under  certain 
circumstances  in  a  less  formal  manner,   when  one  of    the 

♦  L.  32,  Dig.  de  novat.  (46,  2).       f  L.  2,  Dig.  de  novat.  (46,  2). 
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parties  was  labouring  under  physical  infirmity.  Thus 
Ulpianus  says,  *^  Delegare  scriptura,  vel  nutu,  uH  fori 
nan  potest ,  debitorem  suum  quis  potest.''*  It  was  not 
necessary  that  the  delegatus  should  be  the  debtor  of  the 
delegajiSy  though  such  would  be  probably  often  the  case^ 
as  the  delegans  standing  in  the  twofold  relation  of  creditor 
to  the  delegatus  and  debtor  to  the  original  creditor  would  be 
able  in  many  instances  in  this  way  to  free  himself  from  his 
liabilities;  but  ^'Delegatio  debit!,  nisi  consentiente  et  stipu- 
lanti  promittente  debitore,  jure  perfici  non  potest."* 

There  b,  in  some  respects,  a  great  similarity  between  a 
delegation  which  produces  the  Novation  of  an  obligation  and 
that  mode  of  assignment  which  is  denominated  ^^  cession." 
The  difference,  however,  between  the  two  is  the  following. 
When  a  cession  of  an  obligation  is  made,  the  cessionarius  as 
assignee  becomes  entitled  to  avail  himself  of  the  action 
arising  out  of  the  obligation  assigned.  There  arises  no 
new  obligation.  On  the  other  hand,  in  the  case  of  a  dele- 
gation, the  creditor  or  delegatarius,  is  a  new  creditor  having 
all  the  rights  arising  from  a  new  obligation;  the  matter 
only  of  the  new  obligation  being  the  same  as  the  old.  An 
important  consequence  of  this  is,  that  every  Exceptio  must  be 
decided  in  accordance  with  the  new  obligation.  In  the 
case,  however,  of  what  is  termed  a  passive  delegation,  it  is 
held  that  a  subordinate  species  of  cession  is  created,  attended 
by  all  the  incidents  of  a  future  cession,  especially  with 
the  Beneficium  S.  C.  Vellejanu 

The  requisites  for  a  valid  Novation  are  the  following  : — 
Firstly,  the  existence  of  two  valid  obligations,  one  of  which 
is  called  the  prior  obligation,  the  other  the  new  obligation. 
If  the  prior  obligation  is  invalid,  the  posterior  obligation 
possesses  no  force  whatever.  It  may  sometimes  happen 
that  the  prior  obligation  is  only  what  is  termed  a  natural 
obligation,    that    is,   an    obligation   without    an   action,  and 

•  L.  17,  Dig.  de  novat.  (46,  2).        t  L-  h  Cod.  de  novat.  (8,  41). 
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the  object  of  the  Noyation  may  be  to  tranBmute  it  into  a 
civil  obligation,  or  the  caae  may  be  vice  versd. 

**  Iliad  non  interest "  says  Ulpianus,  *^  qaalis  processit  obligatio, 
utrum  ncUuraliSj  an  civilis^  an  honoraria^  et  utrum  verbis,  aa  re, 
an  conseosa;  qualiscunque  igitur  obiigatio  sit,  qaas  praecessit, 
noTari  verbis  potest,  dummodo  sequens  obiigatio  aut  civiliter  teneat, 
aut  Daturaliter  ;  atputa  si  puplllus  sine  tutoris  auctoritate  promiserit."* 

Again,  when  there  is  a  condition  in  the  prior  obligation, 
and  the  condition  is  fulfilled,  the  new  obligation  which 
takes  its  place  by  the  Novation  is  said  to  be  pure.  If,  how- 
ever, the  condition  in  the  prior  obligation  be  defeated,  then 
the  Novation  falls  to  the  ground  ;  it  is  a  legal  nullity.  There 
are  some  traces  in  the  writings  of  the  Roman  jurists  of 
controversy  upon  this  point,  but  at  present  the  law  is  well 
settled.     GaiuB  says : — 

**  But  when  we  have  said  tbat  a  Novation  arises  if  a  condition 
is  added,  it  mast  be  understood  that  we  affirm  the  Novation  will 
only  take  place  if  the  condition  is  accomplished ;  otherwise,  if  it 
shall  have  failed,  the  prior  obligation  remains.     .     •     . " 

^*  According  to  the  opinion  of  Servius  Sulpicius,  a  Novation 
immediately  arises,  even  whilst  the  condition  is  pending; 
but  if  the  condition  should  have  failed,  no  action  could  be 
maintained,  either  upon  the  one  ground  or  the  other  {ex 
neutra  cau8a)y  and  in  that  manner  the  thing  was  lost.  From 
which  it  follows,  ad  he  says,  that  if  any  one  has  stipulated 
from  a  slave  for  that  which  Lucius  Titius  was  indebted  to 
him,  a  Novation  takes  place,  and  the  thing  perishes,  because 
there  can  be  no  action  against  the  slave.  But  in  both  cases 
we  employ  a  different  rule,  affirming  that  in  such  a  case 
a  Novation  no  more  arises  than  if  by  means  of  the  formula, 
*  Do    you    promise  ?  *    {spondee)    I   had    stipulated    with    a 

•  L.  1,  0.  1,  Dig.  de  novat,  (46,  2).  Instit.  3,  qulbus  modis  oblig.  toll. 
(3,  29.) 
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foreigner    (per^effj-inui)     incapable     of     stipulating     by    the 
Sponeio."* 

The  cardinal  passage  in  the  "  Corpus  Juris  Civilis  "  upon 
the  point  under  discussion^  namely^  conditions^  is  found  in 
an  extract  from  the  Disputations  of  Ulpianus. 

*^  Quo  ties  quod  pure  debetur,  norandi  causa  sub  conditione  pro- 
mittitury  non  statim  fit  novatio,  sed  tunc  demum,  quum  conditio 
extiterit.  Et  ideo,  si  forte  Stichus  fuerit  in  obligatlone,  et  pen- 
dente conditione  decesserit,  nee  novatio  coutiDgit,  quia  non  subest 
res  eo  tempore^  quo  conditio  impletur.  Unde  Marcellus,  etsi  post 
moram  Stichus  in  conditionalem  obligationem  deductus  sit,  purgari 
moram,  nee  in'  sequentem  deduci  obligationem,  putat.  Sed 
si,  quod  sub  conditione  debetur,  pure  quis  novandi  causa  stipu« 
letur,  nee  nunc  quidem  statim  novat,  licet  pura  stipulatio  aliquid 
^isse  yideatur,  sed  tunc  novabit,  quum  extiterit  conditio;  etenim 
existens  conditio  primam  stipulationem  committit,  commissamque 
in  secunda  transfert.  Et  ideo  si  forte  persona  promissorls  pen- 
dente conditione  fuerit  deportata,  Marcellus  scribit,  ne  quidem  ex- 
istente  conditione  uUam  contingere  novationem,  quoniam  nunc, 
quum  eXtitit  conditio,  non  est  persona,  qusB  obligetur.f 

Secondly. — It  is  a  fundamental  rule  that  the  person  who 
is  legally  entitled  to  demand  payment  has  power  to  make  a 
Novation.  Hence  it  is  said  that  solutio  is  causa  adjecta  ior 
a  Novation.  Paulus  says^  "  Cui  recte  solvitur,  is  etiam  novare 
potest^  excepto  eo,  si  mihi  aut  Titio  stipulatus  sim,  nam 
Titius  novare  non  potest,  licet  recte  ei  solvitur."  X  A  further 
modification  of  the  general  rule  is  given  in  the  words  of 
Pomponius .  ^^  Si  debitorem  meum  jussero  tibi  solvere^  non 
statim  tu  etiam  stipulando  id  novare  possis,  quamvis  debitor 
solvendo  tibi  liberaretur.'' §  Further,  a  procurator  is  bound 
to  act  strictly  in  pursuance  of  the  power  {proeura)  delegated 
to  him,  hence,  as  the  rule,  he  is  not  competent  to  make  a 

*  Gai.  III.  179,  Confer.  SS.  176-179.     (Tomkins  and  Lemon's  Edt.)  and 
the  notes  thereon. 

IL.  XLV.  pr.  8.  1,  Dig.  de  novat.  (46,  2)  compare  also  L.  8,  s.  1,  h.  t. 
L.  X.,  Dig.  de  novai.  (46,  2.)        §  L.  XXI.  Dig.,  h.  t. 
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Novation;  but  if  he  have  what  is  tenned  a  libera  adminis' 
tratio,  that  is  to  say,  if  he  be  a  procurator  omnium  bonorum, 
he  is  competent  to  create  a  new  obligation  by  means  of  a 
Novation.  A  Filius  familias  again  has  no  power  without 
the  intervention  of  his  tutor  to  make  a  Novation.  Upon 
th^e  two  last  points  Paulus  says :  ''  Pupillus  sine  tutoris 
auctoritate  non  potest  novare;  tutor  potest,  si  hoc  pupillo 
expediat ;  item  procurator  omnium  bonorum."  *  But  on  the 
other  handy  if  the  pupillus  possesses  a  pecultum  with  the 
right  of  free  administration,  as  it  is  termed ;  although  he  has 
no  power  to  make  a  donation  of  his  peadiumy  he  can  make 
a  Novation.  Paulus  says,  *^  Cui  peculii  adininistratio  data 
est,  delegare  debitorem  suum  potest."  f  Ulpianus  says, ''  Fi- 
lius familias  donare  non  potest,  neque  ei  liberaiii  peculii  ad* 
ministrationem  habeat;"  and  then  he  assigns  the  reason, 
^^non  enim  ad  hoc  ei  conceditur  libera  peculii  administratio, 
ut  perdat."  J 

Thirdly,  every  Novation  implies  that  the  posterior  obliga- 
tion is  distinct  and  differs  from  the  prior  one.  The  two 
claims  must  differ  in  some  respect  or  the  other.  If  the  two 
obligations  were  identical  it  is  obvious  that  the  Novation  would 
be  useless,  and  therefore  inoperative.  The  change  may  be 
in  the  subject  or  in  the  object;  or  a  condition,  or  a  sponsor, 
or  a  term,  may  be  added  or  taken  away.  Gaius  says — ^*  If 
the  person  from  whom  I  make  the  more  recent  stipulation 
is  the  same,  then  only  a  Novation  arises,  when  something  new 
is  contained  in  the  more  recent  stipulation,  if  perchance  a 
condition,  or  a  term  {dies)y  be  added,  or  taken  away."*  Again, 
for  example,  the  object  may  be  changed.  A  sum  of  money 
may  have  been  stipulated  for  in  the  prior  obligation,  whilst 
in  the  obligation  created  by  the  Novation  a  horse  or  some 
other  object  may  be  promised  instead  of  the  money.  Or, 
again,  the  change  may  be  in  the   subject.     There  may  be  a 

•  L.  XX.  B.  1,  Dig.  de  novat.  (46,  2  ) 

t  L.  XLVIII.,  D§r.  de  peculio  (15,  1). 

X  L.  VL,  pr.  Dig.  de  donat.  (29,  5).         §  Gai.  Com.  III.,  177. 
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new  creditor  or  a  new  debtor ;  or  there  may  be  a  change  in 
the  modality  of  the  obligation ,  as  to  the  time  or  place  for 
the  solution  of  the  obligation ;  or,  again,  in  the  new  obliga- 
tion there  may  be  what  the  civilians  term,  a  new  causa  obliffa- 
tionis.  The  prior  obligation  may  have  had  its  causa  in  a 
delict;  the  new  obligation  may  be,  by  virtue  of  the  Nova- 
tion, made  to  depend  upon  contract.  Further,  the  prior 
obligation  may  have  been  based  upon  a  sale,  in  which  case 
the  obligation  would  be  ex  empto,  the  new  obligation  may  be 
based  upon  a  stipulation,  in  which  case  it  would  be  ex  stipu^ 
latu.  The  last  would  be  a  good  Novation,  The  following  is 
an  example  of  a  Novation  created  by  means  of  a  stipulation — 
^^  Quod  te  mihi  ex  causa  emti  centum  milia  dare  oportet,  haBC 
centum  milia  dare  spondes  ?  *'  to  which  the  reply  must  be 
**  Spondeo." 

Fourthly,  a  marked  and  important  peculiarity  for  every 
Novation  in  the  modern  Roman  Law  is  the  result  of  the 
amendment  of  the  ancient  law  made  by  Justinian  in  the 
Code.*  The  effect  of  this  alteration  in  the  law  is,  that 
an  animus  novdndi  no  longer  suffices ;  but  that  every  Nova- 
tion is  now  required  to  be  made  in  expressis  verbis.  There  can 
be  no  novatio  tadta,  nor  prcesumta.  Every  Novation  must  be 
expressly  declared.  If  such  be  not  the  case,  it  is  possible 
that  a  new  obligation  may  have  been  created,  but  there  is 
no  Novation  of  the  prior  obligation.  The  consequence  is, 
that  there  may  be  two  obligations  existing  by  the  side  of  each 
other,  of  which  the  creditor  may  avail  himself  alternatively. 
Thus  suppose,  for  example,  that  words  of  Novation  have  not 
been  expressed,  as  they  would  have  been  if  A  had  said, 
'^1  promise  to  give  X  a  horse  instead  of  50/.  now  due  to 
him;"  but  an  agreement  to  that  effect  had  been  tacitly  un- 
derstood to  have  been  made  between  the  parties.  Is  A 
indebted  to  X,  under  the  prior  obligation  to  the  extent 
of    the    50Z.,   and    liable    also    to    give   the   horse   as  well. 

*  L.  8,  (ult.)  Cod.  de  novat.  (8,  42). 
VOL.  XXXI. — NO.  LXI.  H 
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Certainly  not  The  rule  is  that  when  the  intention  is 
clear,  and  words  sufBcient  to  give  rise  to  a  Novation  have 
not  been  spoken^  the  creditor  has  an  alternative  choice : 
the  man  in  the  example  given  demands  either  the  50/.  ^ 
on  the  ground  of  the  obligation  first  created^  or  he  may 
claim  the  horse.  In  this  sense  only  is  there  a  cumulative 
obligation.  For  every  Novation  there  must  be  as  it  is  ex- 
pressed an   **  AnimuB  novandi  in  expreaia  verbis  J* 

The  cardinal  passage  upon  this  subject  in  the  Codex^  is 
so  important,  as  containing  the  latest  revision  of  the  law 
made  by  Justinian  that  it  is  worth  while  to  quote  it  entire. 

'^  Novatiorum  nocentia  corrigentes  volumina  et  veteris  juris  am- 
biguitates  resecantes,  sancimus,  si  quis  vel  aliam  personam  adhibuerit, 
vel  mutaverit,  vel  pignus  acceperit^  vel  quantitatem  augendam  vel 
minuendam  esse  crediderit,  vel  conditionem  seu  tempus  addiderit 
vel  detraxerit,  vel  cautionem  juniorem  acceperit,  vel  aliquid  fecenty 
ex  quo  veteris  juris  conditores  introducebant  novadones,  nihil  penitus 
prions  cautelsd  innovari,  sed  anteriora  stare  et  posteriora  incre- 
meutum  illis  accedere,  niA  ipsi  specialiter  remiserint  quidem 
priorem  obligationenii  et  hoc  expresserint,  quod  secundam  magis 
pro  anterioribus  elegerint  Et  generaliter  definimas,  voluntate  solum 
esse,  Don  lege  oovaudum,  et  si  non  verbis  exprimatur,  ut  sine 
novations,  quod  solito  vocabulo  dvoySarcimDs  dicunt,  .causa  pro- 
cedat ;  hoc  enim  naturaliter  inesse  rebus  volumus,  et  non  verbis 
extrinsecus  supervenire."* 

In  this  law  Justinian  clearly  says,  '^  that  a  creditor  must 
especially  remit  the  prior  obligation,  and  must  have  ex- 
pressly declared  that  he  has  chosen  the  second  obligation 
before  the  prior  one."  Qothofredus,  feeling  a  difficulty  in 
consequence  of  a  supposed  contradiction  between  the  closing 
words  of  this  law  with  what  the  Emperor  had  stated  in 
the  previous  clause ;  proposed,  upon  mere  conjecture,  a  most 
important  variation  of  the  reading  given  in  the  text.  Sin- 
tenis^  however,  observes,  that  the  alteration  is  quite  un- 
necessary, and  that  the  meaning  of  the  passage  Is:— 

•  L.  8,  alt  C  de  novat.  etc.  (8,  42). 
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'^That  DO  Novation  shall  take  place  except  where  the  will 
(^voluntas)  shall  have  specially  (speeialiter)  declared  sach  to  be 
the  intention;  certainly  not  by  virtue  of  any  general  legal  enacts 
ment  (lege),  even  though  the  law  may  point  to  a  transaction  in 
the  nature  of  a  Novation,  unless  such  Novation  shall  be  expressly 
declared'^* 

We  have  now,  in  conclasion,  to  inquire  as  to  the  legal  opera- 
tion of  a  Novation.  When  the  Novation  of  an  obligation  has 
been  effected,  the  prior  obligation  is  completely  extinguished. 
Thus  by  the  intervention  of  a  new  debtor  a  new  obliga- 
tion arises,  and  the  prior  obligation  ceases  by  being  trans- 
ferred to  the  latter.  So  efTectually  does  this  take  place, 
that  although  the  latter  stipulation  may  be  void^  the  prior 
obligation  is  extinguished  by  the  effect  of  the  Novation,  f 

When  several  special  privileges  in  the  nature  of  accessory 
obligations  are  attached  to  the  prior  obligation^  as  mortgage, 
guarantee,  or  other  security,  these  do.  not,  unless  by  special 
stipulation,  attach  to  the  new  obligation  created  by  mean? 
of  the  Novation.  The  rule  of  the  Boman  law  is  that  each 
obligation  qua  sua  conditio  sequitur. 

There  is,  however,  one  important  peculiarity  to  be  noticed 
in  the  case  of  a  mortgage  existing  at  the  time  when  the 
Novation  of  an  obligation  takes  place.  If  a  mortgage  has 
been  constituted '  by  means  of  the  prior  obligation,  and  it  is 
expressly  stipulated  that  the  pawn  shall  extend  to  the  new 
obligation  to  be  created  by  the  Novation ;  then,  the  mortgage 
with  its  date  coalesces  with,  and  becomes  a  part  of,  the 
posterior  obligation.  Though  this  is  perfectly  equitable,  it 
is,  as  Von  Vangerow  used  to  observe,  quite  singular  and  at 
variance  with  what  is  designated  as  the  eleganter  juris.  It 
is  a  departure  from  what  happens  in  other  respects  in  regard 
to  the  conditions  and  limitations  of  a  prior  obligation. 

*  Slntenis,  in  his  note  on  the  law  cited  in  '^Das  Oorp.  Jar.  Civ.," 
Lieipzig,  1832. 

t  L.  3  Instit  quibus  modis  oblig.  tol.  (3,  29). 
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Thus,  for  example,  if  A  is  indebted  to  X  in  the  snm  of 
500/.  on  the  1st  of  January,  1860,  and  if  he  at  that  time 
mortgages  his  house  to  X  as  a  security  for  the  debt,  and  if 
on  the  17th  March,  1871,  a  Novation  of  the  obligation  is 
effected  between  A  and  X,  and  it  is  agreed  between  the 
parties  that  the  original  mortgage  shall  attach  to  the  obliga^ 
tion  created  by  the  Novation,  the  mortgage  will  henceforth, 
with  all  its  incidents,  become  an  element  of  the  new  obligar- 
tion.  That  this  should  be  the  case  is  a  striking  and  marked 
peculiarity  in  Roman  law.  Thus  the  mortgage  may  be  very 
much  older  in  date  than  the  posterior  obligation  for  which 
it  is  given.  The  civilians  say  when  a  mortgi^e  has  its 
existence  prolonged  in  this  way  in  union  with  a  new 
obligation,  that  there  is  a  ^'  SucQCSsio  in  sui  ipsius  locum.''* 
Papinianus  says : — 

"  Creditor  acceptis  pignoribus,  quae  secunda  conventione  secundus 
creditor  accepit,  novatione  postea  facta  pignora  prioribue  addidit ; 
superioris  temporis  ordinem  manere  primo  creditori  placuit,  tanquam 
in  suuin  locum  8uccedenti."f 

There  now  only  remains,  as  far  as  the  Modem  Roman 
Law  is  concerned,  to  notice  the  case  of  Novation  with  what 
is  denominated  a  **  correal  obligation,"  and  the  decision  of  the 
States  of  the  Empire  upon  this  subject.  In  what  is  termed 
the  strict  correal  obligation  it  is  customary  to  say  that  there 
is  ''una  et  eademque  res" — '^una  et  eademque  obligatio." 
That  is  to  say,  there  exists  but  a  single  obligation  which  has 
a  single  thing  whatever  that  may  be  for  its  object.  But 
whilst  there  is  but  one  obligation,  there  may  be  several 
debtors  or  several  creditors.  When  a  Novation  takes  place 
with  either  of  the  corrdf  it  so  operates  as  to  extinguish  the 
the  correal  obligation.     Yenaleius  says  : — 

"  Si  duo  rei  stipulandi  sint,  an  alter  jus  novandi  habeat,  quaBritur, 

•  L.  11,  S.  1,  Dig.  de  pig.  act.  (13,  7.) 

t  L.  3,  pr.  Dig.  qui  potiores  in  pignore,  etc.  (20,  4.);  compare  with  this 
L.  12,  S.  5,  h.  t.  V  /  F 
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et  quid  juris  unusquisque  sibi  acquisierit  Fere  autem  conyenit,  et 
uni  recte  solvi,  et  unum  judicium  petentem  totam  rem  in  litem 
deducere,  item  uuius  acceptilatlone  perimi  utriusque  obligationem ; 
ex  quibus  colligitur,  unumquemque  perlude  sibi  acquisiisse,  ac  si 
solus  Btipulatus  esset,  ezcepto  eo,  quod  etiam  facto  ejus,  cum  quo 
commune  jus  stipulantis  est^  amittere  debitorem  potest.  Secundum 
qu8B  si  unus  ab  aliquo  stipuletur,  novatione  quoque  liberare  eum 
ab  altero  potent,  quum  id  specialiter  agit/'J 

According  to  the  final  decree  of  the  States  of  the  Empire5 
made  in  1654,  Novation  also  now  takes  place  at  the  moment 
when  the  Defendant  has  completed  hie  answer  to  what  is 
denominated  the  *^  Klagfactur,"  or,  as  we  should  call  it, 
the  ^  Bill  of  Complaint" 
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A  Treatise  m  the  Rules  for  the  Selection  of  the  Parties  to 
an  Action.  By  A.  V.  DiOEY,  of  Inner  Temple, 
Barrister-at-Law,  and  Fellow  of  Trinity  College,  Oxford. 
London:  William  Maxwell  &  Son,  29,  Fleet  Street, 
1870. 

COULD  it  be  established  as  a  fact  that  book-making  has 
superseded  authorship,  at  all  events  in  law  books,  it 
would  nevertheless  be  a  satisfaction  to  meet  with  a  book 
which  is  at  least  well  made.  But  the  remark  is  an  aspersion ; 
there  are  writers  at  the  present  day  who  may  claim  the  title 
of  authors,  and  rank  with  the  best  of  former  times.  Who, 
for  instance,  would  venture  to  dispute  the  pre-eminent  quali- 
ties of  Hayes  as  an  author  ?  Does  he  lack  the  comprehen- 
siveness of  grasp  which  enables  a  writer  to  take  in  the 
outlines  of  his  domain  at  a  single  view  ?     Does  the  develop- 
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ment  of  bis  subject  betray  a  want  of  logical  symmetry  and 
coherence?  Is  the  skill  and  subtlety  of  a  trained  mind 
absent  in  the  handling  of  a  recondite  dogma  ?  No  one  would 
deny  that  these  traits  were  brought  into  play  in  the  design, 
and  presided  over  the  execution  of  his  works.  Nor  does 
the  detail  fall  short  of  the  plan.  There  is  a  lucidity  of  pre- 
sentation,  a  degree  of  accuracy  and  finish,  as  well  as  a  felicity 
of  statement,  which  is  not  equalled  by  any  other  law  writer^ 
not  even  by  Sir  William  Jones.  The  style  is  a  triumph  of 
simplification  in  the  thickest  jungle  of  the  law,  and  stimulates 
the  reader  by  the  intellectual  vigour  which  pervades  it.  Next 
to  Hayes  stands  Wigram.  EUs  treatise  on  extrinsic  evidence 
fascinates  the  reader  by  the  luminous  distinctness  of  the 
thought  which  it  crystallises.  Others  there  are  too^  like 
Lord  St.  Leonards^  whom  every  one  recognises  as  creative 
minds. 

lAx.  Dicey's  work  is  essentially  a  book  of  practice,  and  the 
subject  does  not  admit  of  the  same  degree  of  originality  as 
might  be  displayed  in  the  less  formal  parts  of  the  law.  It 
is  therefore  a  surprise,  as  well  as  a  pleasure,  to  find  how 
much  freshness  of  thought  he  has  brought  to  bear  upon  a 
topic,  apparently  so  artificial  as  the  parties  to  an  action. 
Unlike  many  other  writers,  he  does  not  re«echo  the  sayings 
of  a  judge,  and  make  the  columns  of  his  book  resound  with 
platitudes  which  should  have  died  in  their  birth,  and  not 
lived  to  haunt  succeeding  ages.  He  states  the  law  at  times 
in  the  language  of  the  courts  when  it  is  apt,  but  he  also 
presents  the  principle  in  his  own  language,  and  frequently 
according  to  the  different  aspects  in  which  it  might  strike 
the  mind.  This  variety  of  presentation  gives  the  reader  a 
grasp  of  the  principle  in  the  extent  of  its  application,  which 
he  would  not  otherwise  have  been  enabled  to  realise ;  and 
this  is  an  indication  of  the  suggestiveness  of  the  author.  It 
discloses  a  mind  trained  in  the  handling  of  general  principles — 
an  education  which  unfortunately  does  not  always  precede 
a  professional   career.       As   an  illustration  of    the  method 
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employed  to  vary  the  statement  of  a  principle,  take  the  case 
of  a  set  off  in  an  action  either  by  the  husband  and  wife  or  by 
the  husband  alone.  After  mentioning  the  instances  in  which 
set  off  is  allowed  or  refused,  Mr.  Dicey  proceeds : — 

"  To  pat  the  same  thing  in  a  different  form,  when  a  husband 
sues  in  his  own  name,  the  action  is  treated  as  one  brought  by  him, 
and  against  his  claims  in  such  an  action  debts  cannot  be  set  off 
which  are  due,  not  from  him  but  from  his  wife.  When,  on  the 
other  hand,  the  action  is  brought  by  the  husband  and  wife,  it  is 
considered  as  one  brought  by  her,  though  the  husband's  name  must 
be  joined  for  the  sake  of  conformity,  and  therefore  debts  due  from 
her  can,  and  debts  due  from  him  cannot,  be  set  off."* 

This  paragraph  embodies  in  a  different  version  the  principle 
that  set  off  avails  against  the  party  whose  interest  or  right 
is  involved  in  the  particular  action.  The  rule  that  a  seal 
imports  a  consideration,  although  stated,  is  at  the  same  time 
expressed  in  novel  terms,  which  arrest  the  attention,  and 
impress  tbe  significance  of  the  rule  upon  the  memory ;  it  is 
thus  turned — ^*  A  covenant  is  good  without  the  existence 
of  any  consideration  to  induce  the  covenantor  to  enter  into 

the  covenant  "t 

Mr.  Dicey  discloses  his  faculty  for  general  reasoning  in 
the  neat  discrimination  which  he  makes  in  a  subject  which 
has  been  confused  by  the  common  lawyers.  He  apprehends 
and  explains  the  difference  between  a  taoit  and  an  implied 
or  quasi  contract.  The  manner  in  which  he  treats  the  dis- 
tinction indicates  that  he  is  familiar  with  Austin,  who  de- 
tected the  ambiguity  involved  in  the  phrases,  and  severed 
it  with  a  blow  of  his  sledge-hammer-mind  for  ever.t  There 
are  traces  in  the  book  of  familiarity  with  other  authors  who 
are  not  quoted.  The  subject  of  possession  is  handled  with 
remarkable  precision,  and  the  delineation  implies  an  ac- 
quaintance on  the  part,  either  of  the  judges  who  observed 

*  Page  185.        f  Page  101. 
X  3  Austin's  Jurisprudence,  221-4, 133, 136. 
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the  distinctions^  or  of  Mr.  Dicey,  who  has  stated  them,  with 
Savigny's  Becht  des  Besitzes.* 

Mr.  Dicey's  method  of  developing  a  special  subject  is 
simple,  and,  if  made  in  subordination  to  the  leading  principle, 
according  to  which  the  exceptions  as  well  as  the  general 
rule  are  determined,  is  calculated  to  furnish  a  knowledge  of 
the  extent  of  the  rule  in  application,  which  is  the  grand  object 
of  attainment.  It  is  the  acquaintance  with  the  precise  limits 
of  a  rule,  and  an  apprehension  of  the  shadow-lines  of  de- 
marcation which  prevent  its  application,  that  distinguishes 
the  trained  lawyer  from  the  layman  or  unpractised  thinker. 
It  is  easy  to  illustrate  the  manner  in  which  the  information 
is  conveyed  to  the  reader.  Thus  the  rule  is  stated  that  the 
principal  must  sue  on  a  contract  made  by  an  agent  on  his 
behalf,  and  examples  are  set  forth  which  show  how  the  rule 
is  applied  and  how  it  works  in  practice.  Then  the  excep- 
tions are  stated  and  exemplified  in  like  manner,  and  in  ex- 
planation, though  not  with  the  distinctness  and  emphasis  to 
which,  by  its  importance,  it  is  entitled,  the  principle  which 
justifies  the  exceptions  as  a  class  is  enunciated.  The  agent 
in  all  the  enumerated  instances  had  been  dealt  with  as  a 
party  to  the  contract.  The  reason  which  empowers  the 
principal  alone  to  sue,  because  the  agent  was  a  mere  instru- 
mentality to  effect  a  purpose  conceived  by  the  principal, 
ceases  to  operate ;  the  agent  himself  becomes  a  party  to  the 
contract,  and  is  naturally  invested  with  the  rights  and  duties 
of  a  contracting  party.  This  illustration  shows  that  the 
principle  which  dictated  the  rule  applies  to  the  exceptions 
as  welL  The  contract  is  not  exclusively  for  the  principal, 
it  is  also  for  the  agent,  who  becomes  pro  tanto  a  principal. 
The  exceptions  in  strict  language  are  said  to  prove  the  rule. 
Another  illustration  will  perhaps  bring  out  the  connection 
between  the  exceptions  and  the  rule  still  more  significantly. 
Thus  the  rule  is  that  in  a  suit  upon  a  joint  contract  all  tlie 

•  Pages  333-7,  338  n  (n),  358  n  (c). 
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CO- contractors  must  be  joined.  The  exceptions  include  bank- 
rupts, debtors  protected  by  the  Statutes  of  Limitation  or 
domiciled  without  the  jurisdiction,  common  carriers  where 
the  action  is  severed  by  Statute,  nominal  or  dormant  partners, 
and  infants  or  married  women. 

"  In  the  first  five  cases  the  plaintiff  mai/  join  the  persons  whom 
he  is  not  compelled  to  join  as  defendants,  and  the  only  harm  he  can 
suffer  is,  that  in  some  of  these  cases,  e.g.,  where  the  defendant  joined 
is  bankrupt,  or  is  protected  by  the  Statutes  of  Limitation,  he  will 
fail  in  his  action  as  against  such*  defendant.  In  the  sixth  case  the 
plaintiff  must  not  join  the  person,  se,  the  infant  or  married  woman 
whom  he  cannot  be  compelled  to  join  as  a  defendant,  for  the  joindee 
of  such  infant,  or  married  woman,  will,  if  properly  pleaded,  make 
the  action  fail,  not  only  against  such  person,  but  also  as  against  all 
the  defendants.* 

The  reason  for  joinder  is  removed,  because  the  liability 
of  the  party  on  the  contract  is  taken  away,  and  he  has 
ceased  to  be  a  co-debtor.  In  the  last  instance,  the  infant 
or  married  woman  never  was  a  co-contractor.  A  disability 
to  contract  is  an  incident  of  their  condition,  and,  although 
they  might  go  through  the  form  of  making  a  contract,  the 
law  would  not  recognise  it  as  binding.  It  is  obvious,  there- 
fore^  that  the  rule  and  the  exceptions  rest  upon  an  identical 
principle.  It  is  the  liability  on  the  contract  which  is  the 
test  of  joinder ;  the  rule  assumes  such  liability  from  the  fact 
of  the  contract,  and  the  exceptions  explain  the  cases  where 
no  actual  though  an  apparent  liability  exists. 

It  is  not  meant  by  these  remarks  to  question  the  pro- 
priety of  laying  down  rules^  and  subsequently  pointing  out 
the  exceptions.  The  method  has  been  tested  by  experience, 
and  found  to  be  an  available  means  of  instruction.  The 
objection  is  that  a  somewhat  artificial  and  formal  mode  of 
tuition  is  employed  as  a  self-subsistent  course,  instead  of  as 
merely  an  aid   to  bring  out  into  prominence  the  principle 

♦  Page  233,  note  (t). 
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which  goyerns  both  rule  and  exceptions.  Some  assistance 
is  required  by  the  mind  in  order  to  enable  it  to  grasp  and 
hold  an  abstract  propoeitioui  and  it  should  be  the  object  of 
any  method  to  supply  this  requisite.  Let  the  Germans 
indulge  in  abstractions  which  they  are  pleased  to  consider 
profound;  the  rest  of  mankind  assuredly  thinks  they  have 
mistaken  obscurity  for  depth,  unless  it  be  that  they  can 
dive  deeper  and  come  up  dryer  than  any  other  mortals.  A 
generality  by  itself  conyeys  no  meaning  to  the  mind,  it  must 
be  converted  into  actuality  and  illustrated  by  examples  before 
it  is  apprehended.  An  amusing  incident  occurred  to  the 
writer  which  convinced  him  of  the  unmeaningness  of  a  "  glitter- 
ing generality.''  He  was,  during  the  [past  winter,  out  on  one 
occasion  skating,  and  he  was  attracted  by  a  friend  who  was 
devoting  his  mind  and  body  to  cutting  an  intricate  figure  on 
the  ice,  and  thinking  it  would  be  interesting  to  understand 
the  movements  involved  in  the  process,  he  asked  his  friend  to 
do  the  feat  again,  and  do  it  slowly,  so  that  he  could  follow  the 
movements  in  detail  His  friend,  however,  proud  of  his 
achievement,  replied  in  a  grand  and  triumphant  manner,  '^  It 
is  merely  a  question  of  the  centre  of  gravity,  my  dear  fellow, 
the  attraction  of  gravity,"  and  round  he  whirled.  With  a 
dim  idea  of  how  to  apply  that  valuable  discovery  of  Newton 
to  a  complicated  evolution  on  skates,  the  writer  turned 
away  and  tried  figures  with  which  he  had  become  familiar 
without  any  such  luminously  profound  explanation.  He  was 
solaced  shortly  afterwards  at  the  sight  of  his  philosophical 
friend  flat  on  his  back,  and  it  occurred  to  him  that  perhaps 
the  attraction  of  gravity  would  also  account  for  that  pheno- 
menon. This  digression,  if  it  be  one,  shows  that  a  general 
proposition  must  be  interpreted  to  the  mind  by  the  help  of 
intermediate  propositions,  which  serve  as  steps  to  enable  the 
understanding  to  mount  up  to  the  general  theory,  and  view 
it  abstractedly. 

It  seems  to  be  a  fault  of  Mr.  Dicey  that  in  the  pursuit  of 
details  he  has  lost  sight  of  the  object  for  which'  his  rules  and 
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exceptionfl  are  designed.  They  are  usef ul»  if  not  necessary^ 
supports  for  the  principle  which  rests  upon  them^  but  to  erect 
piers  without  any  bridge  to  span  the  intervening  space  would 
hardly  be  acknowledged  as  good  architecture.  Nor  is  this 
defect  confined  to  the  separate  subjects  in  the  treatise ;  it  is» 
on  the  contrary^  the  radical  vice  of  the  book  as  a  whole. 
The  first  impression  of  the  reader  is  that  the  work  is  frag- 
mentary. There  is  no  comprehensive  outline  which  stamps 
itself  upon  the  mental  retina^  and  thereby  enables  the  mind 
to  group  the  various  fragments  together^  and  retain  them  in 
the  memory.  With  such  an  accumulation  of  cases  the 
demand  for  a  sketch  of  the  plan  upon  which  they  are  classified 
becomes  imperative,  and  unless  it  is  furnished  the  book  loses 
its  character  of  a  treatise,  and  descends  to  the  rank  of  a  digest, 
which  is  not  designed  to  be  read,  but  merely  to  be  consulted 
on  the  occasion  of  doubt.  The  arrangement,  or  rather  the 
division  of  the  book  into  rules,  which  are  numbered,  and  run 
through  the  entire  volume  without  discrimination  as  to  the 
subjects  thus  catalogued,  is  worse  than  useless;  it  is  distracting. 
It  aggravates  the  difficulties  of  obtaining,  if  it  does  not 
altogether  frustrate  the  attempt  to  gain,  a  general  view  of 
the  subject,  with  a  due  subordination  of  the  parts.  There  is 
a  natural  order  in  every  structure,  and  this  should  by  all 
means  be  preserved.  What  would  be  thought  of  an  anatomist 
who,  in  explaining  the  workings  of  a  human  skeleton,  should 
take  the  bones  of  a  man  and  place  them  in  a  row,  head, 
hands,  feet,  and  backbone,  side  by  side,  in  numerical  order, 
and  expect  his  pupils  to  understand  by  that  disarrangement 
the  action  of  the  human  frame  ?  It  is  none  the  less  grotesque 
to  ask  a  law  student  to  restore  a  system  which  has  been 
shattered  into  pieces,  where  the  fragments  are  presented  to 
him  without  any  model  to  guide  him  in  reconstructing  the 
frame-work.  The  rules  should  have  been  subordinated  to 
the  titles  which  they  are  designed  to  elucidate.  If  grouped 
under  the  head  which  they  interpret,  and  if  they  disclose 
with  sufficient  clearness  the  principle  which  they  are  intended 
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to  illuBtrate  and  embody^  the  part  ia  complete.  The  titles 
should  then  be  arranged  in  an  order  which  will  show  their 
connection  with  the  subject^  and  an  epitome  of  the  work 
should  be  given  in  the  form  of  a  diagram  to  facilitate  the 
comprehension  of  the  scheme.  Thusi  to  make  a  rough  sketch, 
take  the  following  plan  : — 


▲onoNs 


On  Contract       For  Tort 

Trespaas 
^^^^  Case 

Covenant  Trover 

Detinue 
Replevin 


Assumpsit 

^  

Plaintiff  or  Defendant 
The  person  interested 


or  * 


'^his  agent  (if  treated  as,  or  made 
bj  law,  a  partj, 
whether  a  Firm 

Corporation 

Husband  or  Wife 

Assignee 

Executor  or  Administrator 


Such  a  design  could  be  extended  by  a  brief  statement  of 
the  principles  involved  in  each  separate  title,  and  the  reader^ 
with  this  bird's-eye  view  of  the  territory,  would  understand 
the  lay  of  the  country  which  he  travelled  over.  This  is 
important  in  order  to  counteract  the  effect  of  the  formal 
division  of  the  book  into  actions:  (Ist.)  By  plaintiffs  on 
contracts;  (2nd.)  Against  defendants  on  contracts;  (3rd.) 
By  plaintiffs  for  tort ;  (4  th.)  Against  defendants  for  tort. 

Apart  from  the  criticism  upon  the  arrangement  of  his  book, 
Mr.  Dicey  deserves  commendation.  He  elucidates  a  topic 
with  ease  and  simplicity,  and  it  is  refreshing  to  follow  the 
neat  summaries  of  recent  cases  which  he  recapitulates.  The 
delineation  is  accurate,  and  the  substantial  distinction  is 
well  drawn,  and  presented.  The  cases  are  familiar  acquaint- 
ances, and  it  is  agreeable  to  meet  them  again,  and  so  plea- 
santly associated  together  in  society.  Most  of  them  are 
recent  decisions,  and  this  feature  makes  the  book  seem  very 
modern,  and  gives  it  the  attractiveness  of  a  review  article ; 
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not  that  it  is  flimsy  in  texture,  far  from  it.  The  material  is 
vast  in  bulk,  and  is  worked  up  with  minute  conscientiousness 
into  a  compact  and  solid  mass.  The  wonder  is  that  a  book 
which  contains  such  an  accumulation  of  cases,  and  informa- 
tion valuable  for  practical  application  in  every  line,  could  be 
read  by  any  one  except  a  legal  ostrich  or  anaconda.  The 
secret  of  the  mystery  is  the  simplification  of  the  subject  by  a 
singularly  facile  and  direct  mind,  which  neglects  no.  means  to 
disentangle  the  intricacies  of  a  subject  and  straighten  it  out. 
The  device  employed  to  relieve  the  attention  from  any  details 
in  the  statement  of  a  case,  except  such  as  bear  upon  the  point 
in  discussion,  and  to  give  at  the  outset  a  clue  to  unravel  the 
complication,  is  as  ingenious  as  it  is  simple  and  successful. 
The  mind  is  not  encumbered  with  circumstances,  and  knows 
at  the  first  glance  how  the  parties  are  going  to  stand  towards 
each  other.  It  is  rendered  free  by  this  preparation  to  devote 
itself  to  the  single  point  involved,  which  it  seizes  with  inte- 
rest, because  it  has  not  been  previously  fatigued  by  the  un- 
necessary labour  of  mastering  the  details.  The  economy  of 
intellect  by  this  simple  process  is  prodigious,  and  its  inventor 
deserves  the  gratitude  of  every  lawyer,  as  it  saves  him  from 
drudgery,  and  enables  his  mind  to  work  without  friction. 
The  improvement  is  to  turn  the  letters,  which  in  the  state- 
ment of  a  case  represent  persons,  into  expressive  language. 
The  designations  John  Stiles  and  Thomas  Nokes  did  not, 
even  before  they  became  antiquated,  convey  any  meaning, 
though  in  the  civil  law  Aulus  Agerius  and  Numerius  Negidius 
did  signify  something.  Thus  Mayntz  says  : — ^  On  s'aper9oit 
que  le  mot  Agerius  d^signe  celui  qui  agit,  et  Numerius  Negi' 
dius  celui  qui  doit  payer,  numerare,  et  refuse  de  la  faire, 
negarej*^* 

The  first  letters  of  the  alphabet  indicate  the  plaintiffs,  and 
the  last  the  defendants.  An  illustration  will  show  how  Mr. 
Dicey  employs  the  letters,  and  at  the  same  time  serve  as  an 

*  Droit  Romain,  s.  132;  Dea  Actions,  n.  76,  ed.  1856. 
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example  to  display  the  neatness  with  which  he  extricates  a 
knotty  point  from  embarrassment,  and  simplifies  the  subject. 
He  describes  the  mode  in  which  a  novation  is  effected  by 
delegation,  or  the  substitution  of  a  new  for  the  old  debtor^ 
thus : — 

'*  Suppose  X  owes  M  lOOL,  and  M  owes  A  1001.,  and  the  three 
meet,  and  it  is  agreed  between  them  that  X  shall  pay  A  the  100., 
M's  debt  is  eztinguished,  and  A  may  recover  the  sum  against  X. 
In  a  sense,  such  a  transaction  involves  the  assignment  of  a  chose  in 
action,  since  the  claim  of  M  against  X  is  transferred  to  A.  But 
there  is  in  reality  no  exception  to  the  general  rule ;  for  A  sues  X, 
not  on  the  original  contract  between  M  and  X,  but  on  a  new  contract 
between  A  and  X,  the  consideration  for  which  is  the  extinction  of 
A's  claim  against  M,  t.6.,  of  M's  debt  to  A.  There  must,  therefore, 
be  an  agreement  between  all  the  three  parties.  The  intermediate 
debt)  t.e.,  the  debt  due  from  M,  the  assignor,  to  A,  the  so-called 
assignee,  must  be  extinguished*  For  though,  where *by  an  agreement 
between  the  three  parties  A  undertakes  to  look  to  X,  and  not  to  M, 
his  original  debtor,  A  may  maintain  an  action  against  X  on  this 
agreement,  yet,  in  order  to  give  A  the  right  to  such  an  action,  there 
must  be  an  extinguishment  of  the  intermediate  debt,  t.«.,  the  debt 
due  from  M  to  A.  There  must  also,  at  the  time  of  the  assignment, 
be  a  debt  actually  due  to  M,  the  assignor,  from  X,  the  ultimate 
debtor.  The  whole  transaction  is  in  effect  the  making  of  a  new 
contract,  and  the  right  of  the  assignee  depends  in  reality  not  upon 
the  assignment  of  the  assignor's  claim,  but  upon  a  new  agreement 
entered  into  by  all  the  three  persons  concerned  in  the  transaction.^* 

But  A  may  have  a  right  to  sue  X  in  consequence  of  an 
agreement  between  M  and  X  to  which  he  was  not  a  party, 
if  he  be  the  sole  person  in  interest ;  and  it  is  important  to 
understand  distinctly  the  reason  which  entitles  a  person 
beneficially  interested  in,  though  not  a  party  to,  a  contract, 
to  sue  upon  it,  as  the  principle  not  only  classifies  a  large 
congeries  of  cases,  but  also  extends  beyonds  them  and  deter- 
mines whether  an  assignee  may  use  at  his  volition  the  name 

•  Pages  118,  119. 
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of  a  covenantee  for  his  own  benefit.  The  rule  is^  that 
'where  a  person  beneficially  interested,  though  not  a  party, 
could  sue  if  the  transaction  were  a  simple  contract,  he  may 
use  the  name  of  the  covenantee  if  the  agreement  is  under 
seal.  This  extent  of  the  principle  is  not  stated  by  Mr.  Dicey, 
nor  does  he  bring  out  the  cause  of  action  in  its  general  appli- 
cation, though  it  might  have  been  expected  from  him  after 
the  discriminating  analysis  which  he  made  in  the  special 
instance  cited.  The  acuteness  which  he  exhibited  in  handling 
that  case  raised  an  expectation  for  the  discovery  of  the  prin- 
ciple which  underlies  all  the  cases.  He  almost  reached  the 
clue  to  a  solution  of  the  difficulty  when  he  discarded  the 
eonsideration  as  a  test.*  Had  he  taken  a  step  in  advance, 
and  said  that  the  sole  person  in  interest  could  sue  whether 
he  were  a  party  to  the  contract  or  not,  he  would  have  com- 
pleted his  analysis  with  equal  discrimination.  The  extinction 
of  the  ori^nal  debt  in  the  one  case,  and  the  appropriation 
of  the  fund  in  the  other,f  are  merely  indicia^  to  show  that 
the  original  party  has  ceased  to  be  interested  in  the  contract, 
and  that  the  person  beneficially  interested  is  the  only  one 
left  to  avail  himself  of  the  contract. 

There  are  many  points  of  law  stated  in  the  treatise  which 
invite  discussion,  but,  as  a  review  article  is  not  adapted 
to  a  detailed  investigation^  they  must  be  passed  over  with 
the  remark  that  the  talent  displayed  in  detecting  and  pour- 
traying  the  nicer  shades  of  distinction,  which  ordinarily 
escape  observation^  deserves,  as  it  will  receive,  ample  appre- 
ciation. 

•  Page  94         t  Pages  93-101. 
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Art.  VIII.-MR.  DUDLEY  FIELD  ON  THE  NEW 

YORK  CODES. 

WE  are  glad  to  see  that  Mr.  David  Dudley  Field  has 
entered  the  arena  in  defence  of  his  own  production^ 
the  Codes  of  New  York.  These  Codes  have  lately  been 
subjected  to  a  good  deal  of  unfavourable  observation,  and  we 
rejoice  that  their  defence  has  been  taken  up  by  so  able  and 
competent  a  champion  as  Mr.  Field.  Mr.  Field's  letter  to 
some  members  of  the  Californian  Bar  upon  this  subject  is 
printed  in  full  in  another  part  of  this  number.  We  need  not 
therefore  attempt  a  description  of  it  here.  But  inasmuch 
we  have  ourselves  criticised  the  Codes  of  New  York  at  some 
length  (see  ante,  Vol.  XXVIL,  p.  312  ;  Vol.  XXVIIL,  p.  1 ; 
Vol.  XXIX.,  p.  1),  it  may  be  well  that  we  should  offer  a 
few  remarks  upon  Mr.  Field's  defence  of  those  Codes. 

Mr.  Field's  letter  may  be  divided  into  two  parts — an 
argument  in  favour  of  codification  in  the  abstract ;  and  a  plea 
for  the  Codes  of  New  York  in  particular.  Upon  the  first 
point  we  are  at  one  with  the  writer^  Mr.  Field  complains 
of  critics,  whose  hostility  to  the  Codes  of  New  York  goes 
hand  in  hand  with  hostility  to  codification  in  general.  We 
at  least  are  not  of  this  number.  On  the  contrary,  we  are,  and 
always  have  been,  emphatic  advocates  of  codification.  Our 
position  is  that  a  code  ought  to  be  a  good  code,  and  that  a 
good  code  can  be  made,  and  has  been  made;  but  that  the 
Code  of  New  York  is  not  a  good  code,  and  therefore  ought  to 
be  rejected.  We  have  examined  Mr.  Field's  letter,  in  order 
to  see  what  reply  he  makes  to  this  objection,  but  we  regret 
to  say  that  we  remain  unconvinced. 

Mr.  Field  concerns  himself  with  two  of  the  five  volumes 
which  together  compose  the  Code  or  Codes  of  New  York,  t^e,, 
the  Code  of  Civil  Procedure,  and  the  Civil  Code.  In  defence  of 
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the  Code  of  Procedure  he  relies  upon  Its  acceptance  and 
enactment  by  the  State  of  California,  and  (in  part)  by  that  of 
New  York.  Now  it  happens  that  very  unfavourable  opinions 
of  this  Code  have  been  expressed  in  New  York  itself,  as  is 
shown  in  the  article  contributed  to  our  last  number  by  '^  an 
American  lawyer."  But,  without  dwelling  on  this,  we  must 
observe  that  such  a  partial  acceptance  of  the  Code  of 
Procedure,  as  above  mentioned,  hardly  meets  our  objections 
to  it.  Such  an  acceptance  proves  only,  at  the  most,  that  the 
system  of  procedure,  embodied  in  the  Code,  is  thought  to  be 
superior  to  that  in  whose  place  it  is  introduced.  This  we  are 
not  concerned  to  deny.  We  may  concede  to  Mr.  Field 
that  the  procedure  embodied  in  the  New  York  Code,  imper- 
fect as  it  is,  is  yet  superior  to  the  confused  and  complicated 
system  existing  alike  in  this  country  and  in  most  of  the 
States  of  America,  with  its  separation  between  Law  and 
Equity,  &c.  But  this  change  may  be  effected  in  many 
ways,  and  it  may  be  effected  by  a  good  code,  as  well  as 
by  a  bad  one.  Our  charge  against  the  Code  of  Procedure 
is  that  it  is  a  bad  Code ;  in  other  words,  that  although  the 
principles  of  the  work  are  good,  the  execution  is  highly 
defective.  Upon  this  point  we  may  repeat  some  observa- 
tions previously  made  by  us  upon  this  subject  {^ante  Vol. 
XXVII.,  p.  323)  :— 

*'  Wo  have  no  doubt  that  the  system  established  by  the  Code  is 
superior  to  that  which  preceded  it,  nor  have  we  discovered  anything 
which  would  lead  us  to  suppose  that  the  principles  of  procedure  laid 
down  by  the  Code  are  in  anywise  mistaken.  We  do,  however, 
venture  to  think  that  experience  has  shown  that  the  Code  itself 
was  not  well  executed,  that  its  various  sections  were  not  drawn  with 
sufficient  skill,  or  fitted  together  with  sufficient  care," 

Our  principal  ground  of  objection  to  the  Code  of  Civil 
Procedure  is  that  within  sixteen  years  it  has  given  rise,  within 
the  State  of  New  York  alone,  to  fourteen  amending  Statutes, 
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and  6000  reported  decisions.     To  this  charge  Mr.  Field  makes 
no  reply. 

For  further  observations  upon  the  Procedure  Codes,  we  may 
refer  to  our  former  article  {ante  Vol.  XX VII.,  p.  312).  We 
pass  on  to  the  consideration  of  the  Civil  Code,  the  defence  of 
which  occupies  the  most  important  portion  of  the  letter  before 
us.  Mr.  Field  speaks  very  lightly  of  most  of  the  objections  to 
the  Civil  Code,  as  '^  relating  chiefly  to  verbal  corrections  and 
matters  of  detail."  We  can  hardly  agree  with  him  in  regard- 
ing ^^ matters  of  detail"  as  unworthy  of  consideration  in  a' 
question  of  this  kind.  To  a  practical  mind  the  details  of 
legislation  are  always  important.  The  intention  of  a  law 
may  be  good,  but  it  may  be  so  badly  expressed  as  to  become 
positively  mischievous.  In  the  present  case*  it  will  not  be  dis- 
puted that  in  the  execution  of  a  code,  the  care  and  skill  with 
which  it  is  constructed,  is  a  matter,  not  of  secondary,  but  of 
primary  importance.  We  have  elsewhere  {ante  Vol.  XXIX., 
pp.  11  et  seg.)  expressed  our  reasons  for  condemning  the 
execution  of  the  New  York  Civil  Code.  One  instance  must 
suffice  us  now.     S.  1259  of  the  Civil  Code  enacts  as  follows : — 

"An  agent,  unless  specially  forbidden  by  his  principal  to  do  so, 
can  delegate  his  powers  to  another  person  in  any  of  the  following 
cases  and  in  no  others  : — 

"  (3.)  When  it  is  the  usage  of  the  place  to  delegate  such  powers." 

What  place  is  here  meant  ?  The  place  'where  the  agent 
resides,  or  the  place  where  the  principal  resides  ?  The  place 
where  the  contract  of  agency  is  entered  into,  or  the  place 
where  the  acts  in  question  are  to  be  done?  It  would  be 
difficult  to  say.  The  addition  of  three  words  would  have 
made  the  meaning  clear,  and  would  perhaps  have  saved  a 
score  of  lawsuits,  and  an  indefinite  waste  of  money. 

We  pass  on  to  another  equally  serious  objection  which  has 
been  urged  against  the  Civil  Code,  ue,,  its  extremely  meagre 
and  incomplete  character.  This  charge  Mr.  Field  denies, 
and  proposes  that  his  critics  should,  in  order  to  prove  their 
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case,  put  into  words  what  they  would  have  had  inserted  in 
the  Code.  This  is  equivalent  to  desiring  them  to  make  a 
code  for  themselves,  a  task  which  we  must  decline.  If,  how- 
ever, Mr.  Field  wishes  to  learn  his  own  shortcomings,  we 
recommend  him  to  compare  the  Indian  Code  of  Succession 
(Act  10  of  1865)  with  the  corresponding  portion  of  the  New 
York  Civil  Code.  He  will  thus  have  the  advantage  of  see- 
ing at  once  what  a  code  should  be,  and  what  his  own  code  is 
not.  Meanwhile  we  may  remind  him  that  the  following 
subjects  (amongst  many  others)  are  entirely ,  or  almost  en- 
tirely, omitted  from  the  Civil  Code,  viz.,  charities,  (the 
whole  law  relating  to  this  subject),  equitable  waste,  lights, 
constructive  notice,  the  renewal  of  leases,  the  powers  of 
trustees  for  sale,  the  right  of  a  beneficiary,  to  whose  pre- 
judice a  breach  of  trust  has  been  committed,  to  follow  the 
property  wrongfully  substituted  for  the  trust  estate ;  the 
powers  of  trustees  to  vary  investments,  and  the  nature  of 
the  securities  upon  which  they  may  invest  the  trust  property  ; 
the  circumstances  in  which,  from  the  nature  of  the  ease,  specific 
performance  of  a  contract  cannot  be  decreed,  as  where  the 
court  has  not  the  means  of  enforcing  its  decree ;  the  position 
of  a  tenant  for  life,  as  a  quasi  trustee  for  the  remainderman, 
&c.  All  the  above  branches  of  law  (with  many  others)  are 
omitted  from  and  will  therefore  be  unafiected  by  the  Civil 
Code.  We  submit  that  a  code  which  is  thus  fragmentary 
and  meagre  in  its  character  is  powerless  for  good,  though 
it  may  be  prepotent  for  harm. 

Mr.   Field    further    endeavours    to    show   that   the    New 
York   Code    is    not   shorter  than    the   Code    Napol6on,    or 

_  _  ft  

the  Codes  of  Sardinia,  Russia,  and  Austria.  Now  we  do 
not  desire  to  institute  comparisons  between  the  Code  Na- 
poleon and  that  of  New  York.  It  is  probable  that  the 
former  greatly  surpasses  the  latter  in  point  of  excellence. 
But  we  must  remind  Mr.  Field  that  the  most  competent 
judges,  such  as  Mr.  Austin,  have  regarded  the  Code  Napoleon 
as  a  very  crude  and  imperfect  piece  of  legislation.     That 

i2 
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Codo  has^  moreover^  failed  to  preclude  the  necessity  cf  re- 
ferring to  the  previously  existing  law^  and  has  equally  failed 
to  prevent  the  growth  of  an  enormous  mass  of  explanation 
and  commentary^  which  approximates  to  the  bulk  of  English 
Statutes  and  Reports.  As  to  the  other  Codes  mentioned  by 
Mr.  Fields  no  one^  so  far  as  we  are  aware,  has  ever  held  them 
up  as  models  of  legislation.  And  even  if  Mr.  Field  could 
demonstrate  that  the  New  York  Code  is  equal  in  all  respects 
to  the  Code  Napol6on  (which  we  apprehend  he  would  have 
great  difficulty  in  doing),  the  reply  would  be  that  we  want 
for  this  country  a  very  much  better  code  than  the  Code 
Napoleon.  Nor  is  this  a  dream  altogether  unrealized.  The 
completed  portions  of  the  Indian  Code  *  (to  which  we  observe 
Mr.  Field  does  not  allude)  are  in  our  opinion  unquestionably 
superior  to  any  piece  of  legislation  with  which  we  are 
acquainted,  and  it  is  with  the  Indian,  and  not  with  the  French 
Code,  that  the  Code  of  New  York  should  be  compared. 

To  continue  the  discussion  further  would  be  to  repeat  what 
we  have  already  said  elsewhere.  We  have  already  examined 
the  New  York  Codes  at  length,t  and  have  been  reluctantly 
compelled  to  pronounce  an  unfavourable  opinion  of  them. 
Nor  is  there  anything  in  the  letter  before  us  which  induces  ua 
to  qualify  that  opinion.  Mr.  Field's  arguments  might  have 
some  weight  if  the  New  York  Code  were  the  only  code  in 
the  world,  and  there  were  no  possibility  of  constmcting 
another.  But  this,  happily,  is  not  the  case.  The  practical 
question  for  Englishmen  may  be  stated  thus — It  is  generally 
admitted  that  we  shall,  sooner  or  later,  have  a  code  in  this 
country.  If  then  the  New  York  Code  is  a  good  one,  the  work 
is  already  done  for  us.  We  have  little  to  do,  except  to  in- 
troduce the  New  York  Code  as  it  stands.  But  we  have 
endeavoured  to  show  that  the  New  York  Code  is  not  a  good 
code,  and  that  to  introduce  it  into  this  country  would  be  utterly 
futile  and  mischievous.     Rejecting  this  course,  we  may  yet 

♦  As  to  this,  8ee  ante,  Vol.  XXIX.,  p.  197. 
t  Ante,  Vol.  XXVIL,  p.  312 ;  Vol.  XXVIIL,  p.  1 ;  Vol.  XXIX.,  p.  1. 
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look  abroad  in  search  of  modele,  upon  which  to  construct  an 
English  Code.  In  so  doing,  two  codes  are  especially  pre- 
sented to  our  view,  the  Indian  Code,  and  the  Code  of  New 
York.  Which  of  the  two  shall  we  select  as  a  guide  ?  We 
have  no  hesitation  in  replying,  the  former. 


Art.  IX.— justices  PROCEDURE  (ENGLAND) 

BILL.* 

LORD  CAIRNS,  on  moving  the  second  reading  of   this 
important  measure  of  law  reform  on  the  20th  of  March 
last,  stated  f: — 

"  That  its  object  was  to  consolidate  the  existing  Acts  which  regu- 
lated the  procedure  and  practice  of  Magistrates'  Courts  and  Petty 
Sessions  Courts  in  England.  There  was,  he  was  told,  not  less  than 
a  thousand  of  these  courts,  and  considering  the  number  of  persons 
interested  in  them,  and  the  number  of  cases,  small  in  themselves, 
but  important  as  regarded  their  consequences  decided  by  them,  the 
House  would  see  the  desirability  of  collecting  in  one  Statute  the 
whole  of  the  law  and  procedure  applicable  to  such  tribunals.  He 
believed  the  only  attempt  of  the  kind  which  had  been  made  was  the 
Acts  generally  known  as  Jervis's  Acts,  which  were  passed  nearly  a 
quarter  of  a  century  ago.  These  Acts  were  incomplete  and  imper- 
fect in  many  points  of  detail,  and  various  circumstances  had  since 
necessitated  alterations,  both  in  the  law  and  procedure  of  the  courts. 
In  recent  years,  a  consolidation  of  the  law  in  this  direction  had  been 
accomplished  in  Ireland  and  Scotland,  and  the  present  Bill  was 
originally  introduced  into  the  other  House  in  1865,  but  after  it  had 
made  some  progress,  the  state  of  public  business  necessitated  its 
withdrawal.     Considerable  attention  had  since  been  paid  to  it  with 

•  "  To  consolidate  and  amend  the  Acts  regulating  proceedings  before 

iustices  of  the  peace  out  of  Quarter  Sessions  In  England"  (as  amended  on 
leport,  31st  March,  1S71). 
t  Vide  Tirnes  of  2l8t  March,  1871. 
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the  view  of  making  it  more  perfect.  Their  lordships  would  not 
expect  that  he  should  claim  to  be  its  author,  but  it  might  be  satis- 
factorj  to  them  to  know  that  it  had  been  prepared  under  the  sup^- 
intendence  of  Mr.  Oke,  the  chief  clerk  of  the  Lord  Major's  justice 
room  at  the  Mansion  House,  who  was  well  versed  in  the  subject, 
and  had  had  large  experience,  both  in  that  Court  and  other  Petty 
Sessions  Courts  in  the  country,  in  matters  of  this  description." 

No  one,  who  has  had  any  experience  in  the  business  of 
Petty  Sessions,  or  in  the  working  of  the  Acts  known  as 
Jervis's  Acts,  11  &  12  Vict.  cc.  42,  43,  passed  in  1848, 
whether  as  counsel,  attorney,  or  party^  can  doubt  the  need 
of  a  Consolidated  Procedure  Act^  applicable  to  all  cases 
before  justices,  or  that  those  Acts  (notwithstanding  the  Lord 
Chancellor's  observations)  did  not  consolidate  **  all  the  then 
existing  Statutes  respecting  magisterial  jurisdiction;*'  that 
they  are  very  imperfect  measures ;  that  their  provisions  are 
inapplicable,  both  from  express  exception  as  well  as  from 
the  nature  of  the  procedure,  to  a  numerous  class  of  cases 
arising  before  justices;  and  that  there  are  numerous  other 
defects  and  shortcomings  in  them  (some  of  which  have,  in 
consequence,  been  specially  provided  for  in  subsequent  scat- 
tered provisions)  which  are  possibly  not  known  to  officials 
in  high  places,  or  to  the  Home  Department. 

The  important  reform  proposed  to  be  effected  by  this  Bill 
has  been  often  before  referred  to  in  these  columns, — amongst 
others,  in  1862,  when  a  valuable  Paper  on  ^'Magisterial 
Procedure,"*  was  before  the  Social  Science  Association^ 
which  attracted  much  attention  at  the  time ;  in  1865,  when 
the  Bill  referred  to  by  Lord  Cairns  was  before  the  House 
of  Commons. 

The  matter  was  before  the  Statute  Law  Commission  in 
March,  1857  (nine  years  only  after  the  passing  of  Jervis's 
Acts),  when  that  Commission  resolved  that  a  Consolidation 

•  (( Magisterial  Procedure ;  Reasons  for  its  Revision,  Simplification,  and 
Uniformity,*'  read  by  Mr.  Oke  at  the  Social  Science  Congress  at  the  Guild- 
hall, London,  June,  1862  (Transactiom  of  the  AasociatioTij  p.  146.) 
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Procedure  Bill,  "upon  the  principle  of  Jervis's  Act,  11  &  12 
Vict.  c.  43,  but  extending  to  all  cases  of  summary  conviction 
and  to  all  necessary  proceedings  before  justices/'  should  be 
prepared ;  and  instructions  were  afterwards  given  for  such  a 
Bill,  and  it  was  partially  proceeded  with  by  Mr.  Macnamara, 
under  the  direction  of  Mr.'  Greaves,  Q.C.,  but  that  Com- 
mission expired  before  its  completion.  Whatever  Mr. 
Macnamara  did  on  that  occasion  was,  it  is  understood,  handed 
to  Mr.  Oke  as  the  most  fit  person  to  complete  and  carry  out. 
Mr.  Greaves,  however,  in  the  introduction  to  his  edition  of 
*^The  Criminal  Law  Acts,  of  1861"  (pp.  xxviii  and  xxix) 
— ^those  Bills  having  been  prepared  under  his  superintendence 
— expresses  his  regret  that  a  complete  General  Act  as  to  pro- 
cedure had  not  been  passed  before  those  Acts  were  drawn,  so 
as  to  simplify  or  omit  the  procedure  clauses  contained  in 
them. 

During  the  period  which  has  elapsed  since  the  passing  of 
Jervis's  Acts — now  twenty-three  years — the  criminal  and  civil 
jurisdiction  of  the  magistracy  has  nearly  doubled,  and  is 
yearly  increasing ;  in  fact,  the  Petty  Sessions  is  becoming  of 
greater  importance,  by  the  addition  of  new  functions  being 
placed  within  its  cognizance  in  each  Session  of  Parliament ; 
yet,  although  the  magistrates'  jurisdiction  in  Ireland  and 
Scotland  is  not  so  extensive  or  important  as  in  England,  each 
of  those  parts  of  the  kingdom  has  a  Consolidation  Procedure 
Act,  one  in  1851  and  the  other  in  1864.* 

The  legal  journals  have,  on  several  occasions,  advocated  a 
consolidation  and  amendment  of  the  procedure ;  and  the  Bill 
of  1865  had  likewise  the  cordial  support  of  a  large  number  of 
the  acting  borough  and  county  magistracy,  of  the  Justices' 
Clerks  Society,  and  of  the  Jurisprudence  Committee  of  the 
Social  Science  Association. 

These  facts  and  reasons  appear  to  us  to  furnish  abundant 
grounds,  apart  from  the  larger  and  general  question  of  con- 

*  Ireland,  14  &  15  Vict.  c.  93 ;  ScoUand,  27  &  28  Vict.  c.  53. 
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solidatlng  the  Statute  Law^  for  the  introduction  of  a  general 
measure    applicable    to   the    procedure   in   all    cases    before 
justices  out  of  Quarter  Sessions ;  and  we  can  only  express  our 
surprise  that   the  subject  has  not  before  been  taken  up  by 
the  Government.      This  arises^  probably,  from  the  fact,  that 
the  law  officers  of  the  Crown  have  not  sufficient  time  amidst 
their  other  duties  to  go  thoroughly  into  such  a  subject,  in 
order  to  frame  a  new  or  amended  procedure,  neither  has  the 
Home    Office  a  staff  to  master  such  details,  nor  can  a  par- 
liamentary draftsman  be  expected  to  be  possessed    of    the 
practical  knowledge  necessary  to  the  preparation  of  a  measure 
of  the  kind ;    and  for  this  purpose  no  one  in  this  country  is, 
probably,  more  competent,  both  from   his  large  experience, 
as  well  as  his  literary  acquirements,  for  such  a  task   than 
the  author  of  "  The  Magisterial  Synopsis." 

As  to  the  Bill  itself  it  will  be  sufficient  for  us  in  these  pages 
to  state  that  it  is  of  a  very  comprehensive  character,  necessarily 
of  considerable  length  (131  clauses  with  schedules),  but  not 
complicated,  and  bears  evidence  of   much  care  and  thought 
having  been  expended  upon  it,  both  in  its  arrangement  and 
composition,  particularly  as  far  as  the  retention  of  the  language 
of  the  old  Acts  has  been  found  necessary  to  be  followed.     It  is 
divided  into  fourteen  parts,  viz: — I.  Preliminary;   11.  Juris- 
diction and  Authority  of  Justices ;  III.  Preferring  Complaints 
and  Charges ;   IV.  Process  to  enforce  Appearance  of  Defend- 
ants or  Accused ;    V.  Witnesses ;    VI.  Adjourning  and  re- 
manding  Cases ;    VII.    Place  of   Hearing   and   Proceedings 
thereat ;   VIII.  Summary  Jurisdiction  in  respect  to  Offences 
and  other  Matters  ;   IX.  Preliminary  Examination  in  respect 
to  Indictable  Offences ;   X.  Summary  Jurisdiction  over  cer- 
tain  Indictable   Offences ;    XI.    Convening  and   holding  of 
Special   Sessions:     XII.   Execution  of    Warrants;     XIII. 
Taking,  recording,   and    estreating    Recognizances;    XIV. 
Miscellaneous  Provisions. 

The  Bill  is  prefaced  by  a  ^*  Memorandum"  of  eight  pages, 
which,  amongst  other  matters,  shows  the  several  changes  and 
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new   enactments  proposed  by  the  Bill^  from  the    parts  of 
which  we  extract  the  following: — 

''  I. — The  procedure  proposed  by  this  Bill  being  uniform  as  far  as 
practicable  as  to  all  cases  within  the  justices'  jurisdiction,  and  in 
many  instances  similar  to  those  in  the  Irish  and  Scotch  Acts 
(14  &  15  Vict.  c.  93,  27  &  28  Vict.  c.  53),  the  Acts  and  sections  ne- 
cessarily proposed  to  be  repealed  are: — Jervis's  Acts  (11  &  12  Vict. 
cc.  42,  43)  ;  the  Special  Case  Act  (20  &  21  Vict.  c.  43) ;  Stipendiary 
Justices  Act  (21  &  22  Vict.  c.  73);  the  Criminal  Justice  Acts 
(18  &  19  Vict.  c.  126,  and  31  <&  32  Vict.  c.  116,  s.  2);  the  Juvenile 
Offenders  AcU  (10  &  11  Vict.  c.  82,  13  &  14  Vict.  c.  37,  and 
25  Vict.  c.  18)  ;  procedure  clauses  in  the  Railway  Clauses  and  other 
Consolidation  Acts  of  1845,  the  Acts  12  &  13  Vict.  c.  14,  and 
25  &  26  Vict.  c.  82  as  to  recovery  of  parochial  rates,  the  Criminal 
Law  Consolidation  Acts  of  1861  (24  <Sb  25  Vict.  cc.  96,  97,  99, 
100),  in  the  Metropolitan  and  City  of  London  Police  Acts,  and  also 
in  other  Acts  relating  to  the  summary  jurisdiction  and  special 
sessions  matters. 

*'1I. — ^Provisions  defining  jurisdiction  and  powers  over  offences 
and  matters  of  all  descriptions  of  justices ;  when  they  shall  be  dis- 
qualified from  determining  cases  by  reason  of  interest,  relationship 
to  the  parties,  &c. ;  and  when  capable  of  acting  as  members  of 
corporate  or  local  bodies,  &c. 

''  in. — Allowing  a  more  simple  mode  of  making  complaints  and 
charges  for  summary  and  indictable  cases  and  issuing  summonses ; 
by  whom  complaints  may  be*  made ;  limiting  the  period  for  recovering 
local  rates  (now  without  limitation)  to  twelve  months  from  their 
dates  ;  empowering  any  justice  in  the  United  Kingdom  to  take  the 
deposition  of  a  witness  as  to  an  indictable  offence  for  use  elsewhere 
on  making  a  charge  against  an  accused. 

^'  IV. — ^Allowing  service  of  summonses  and  orders  to  be  at  office 
or  place  of  business  of  parties ;  also  proof  of  service  thereof  at  a 
distance  to  be  made  by  a  statutory  declaration,  thereby  obviating  the 
necessity  for  constables  being  taken  from  their  duties  to  attend  the 
Petty  Sessions  solely  to  prove  such  service. 

•'  V. — Giving  power  to  summon  witnesses  for  either  party,  wher- 
ever  resident,  and  to  produce  documents ;  power  to  summon  material 
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witnesses  to  give  evidence  for  the  prosecution  before  a  complaint 
completed  for  an  indictable  offence. 

''  VI. — Cierk  to  jastices  to  adjourn  Petty  Sessions  where  requisite 
number  of  justices  do  not  attend  and  order  detention  of  accused  for 
24  hours  if  no  justice  procurable  to  bail  person  in  custody  on  a 
warrant;  justices  may  in  indictable  offences  bind  over  witnesses  to 
appear  on  remand  day. 

**  VTI. — ^Providing  for  the  appointment  of  a  permanent  chairman 
of  Petty  and  Special  Sessions,  and  for  the  hearing  of  certain  cases  out 
of  Petty  Sessions;  justices  may  fine  or  commit  for  contempt  of 
court;  proceedings  not  to  be  prejudiced  by  death  of  prosecutor; 
summary  committal  for  perjury  before  a  single  justice,  being  an 
extension  of  14  &  15  Vict.  c.  100,  s.  19;  enacting  that  ex  parte 
applications  for  process  shall  not  be  heard  in  open  Court. 

^'VIII. — ^Defining  the  cases  to  which  the  summary  juriBdiction 
shall  apply,  thereby  extending  the  11  &  12  Vict.  c.  43,  which 
omitted  such  cases  from  its  operation,  and  applying  this  part  to  cases 
where  no  provision  is  made  in  any  Act  as  to  procedure.  Power  to 
hear  cases  on  voluntary  appearance  of  defendant ;  by  consent  of 
parties  one  justice  to  hear  where  two  are  required ;  time  for 
objecting  to  jurisdiction  of  justices,  and  course  to  be  taken  by 
justices  on  allegations  of  claims  of  right  or  title  defined  ;  mode  of 
hearing,  division  of  opinion  amongst  justices,  &c  : 

'^  Special  powers  of  adjudication  given  : — ^To  impose  the  full 
amount  of  penalty,  &c.  upon  each  offender  where  two  or  more  are 
concerned  in  the  offence;  to  mitigate  penalties  and  terms  of 
imprisonment ;  to  substitute  imprisonment  in  gaol  for  the  stocks  ; 
to  permit  sums,  as  distinguished  from  penalties,  to  be  paid  by  instal- 
ments ;  to  punish  male  offenders  under  sixteen  years  of  age,  liable  to 
imprisonment  for  an  absolute  term,  by  whipping  ;  to  impose  conse- 
cutive terms  of  imprisonment  in  those  cases  which  are  not  provided 
for  by  11  db  12  Vict.  c.  43,  s.  25  ;  power  to  award  compensation  for 
hurt  or  damage  done  in  committing  an  offence  ;  distress  for  penal- 
ties, &c.,  to  issue  at  discretion  of  justices ;  power  to  award  hard 
labour  for  offences ;  amends  may  be  ordered  for  frivolous  complaints ; 
providing  an  uniform  and  proportionate  scale  of  imprisonment  in 
default    of    payment  of   all  penalties,   sums,   and    costs,  thereby 
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extending  the  scale  in  the  Small  Penalties  Act,  1865  (28  &  29  Vict. 
c  127),  from  5L  to  sums  of  50/.  and  upwards  : 

'* Substituting  a  record  or  'register  of  decisions'  in  each  district 
of  Petty  Sessions  for  the  present  long  and  formal  convictions  and 
orders  which  in  future  are  not  to  be  filed  with  the  clerk  of  the 
peace,  as  this  record,  or  a  certified  copj  of  an  entry  in  it,  is  pro- 
posed to  be  eyidence  of  a  conviction  or  other  decision  : 

''Allowing  an  appeal  in  the  cases  now  allowed,  and  in  piost 
others,  from  any  justice's  decision,  upon  the  facts  or  law  to  the 
Quarter  Sessions,  as  in  the  Irish  Act,  14  &  15  Vict.  c.  93,  s.  24, 
the  Metropolitan  Police  Courts  Act,  2  <&  3  Vict.  c.  71,  s.  50,  and 
the  Larceny  Consolidation  Act,  1861,  24  &  25  Vict.  c.  96,  s.  110 
(Jervis's  Act,  11  &  12  Vict.  c.  43,  containing  no  provision  whatever 
as  to  appeals,  except  the  recovery  of  costs  certified  by  the  clerk  of 
the  peace),  and  in  all  cases  upon  the  law  only  to  a  superior  court,  as 
now  permitted  by  20  &  21  Yict  c.  43  ;  with  uniform  provisions  as 
to  time  of  appealing,  notices,  recognizances,  enforcing  the  judgments 
thereon,  dbc,  in  each  mode  of  appeal : 

**  Providing  an  uniform  mode  for  the  application  of  penalties  to 
the  superannuation,  county,  or  other  funds,  informers  (not  being 
constables),  dbc. 

"  IX.  Providing  an  improved  procedure  on  the  preliminary 
examination  for  indictable  offences,  now  regulated  principally  by 
11  &  12  Vict.  c.  42;  for  receiving  evidence  of  witnesses  called  for 
an  accused,  hearing  his  defence,  and  perpetuating  testimony,  &c., 
as  in  30  &  31  Vict.  c.  35^  ss.  6,  7,  and  also  giving  further  facilities 
for  bailing  accused,  and  his  surrender  by  his  sureties  in  case  of  his 
being  about  to  abscond. 

'^  X.  Extending  the  present  summary  jurisdiction  over  certain 
indictable  offences  of  larceny  and  embezzlement,  given  by  the 
Criminal  Justice  and  Juvenile  Offenders  Acts  (18  &  19  Vict.  c.  126; 
31  &  32  Vict.  c.  116,  s.  2 ;  10  &  11  Vict,  c.  82 ;  13  &  14  Vict.  c.  37) 
to  other  larcenies  and  frauds,  &c.,  when  the  accused  consents  to  the 
summary  jurisdiction,  which  latter  offences  now  either  go  un- 
punished, or  are  sent  for  trial  where  the  grand  juries  complain  of 
such  cases  being  brought  before  them;  also  enacting  an  uniform 
and  more  simple  procedure  in  Petty  Sessions,  than  now  exists  under 
those  Acts. 


124  Justices*  Procedure  {Enffhnd)  Bill 

^*  XI.  Dispensing  with  the  services  of  high  constables  in  relation 
to  all  special  sessions  (except  in  the  metropolitan  police  district),  as 
intended  by  the  High  Constables  Act,  1869  (82  &  33  Yict.  c.47); 
providing  an  uniform  mode  of  appointing  special  sessions,  and  also 
of  convening  them  in  lieu  of  the  present  circuitous  one  through  the 
high  and  petty  constables  ;  and  giving  general  powers  of  adjourning 
and  holding  special  sessions,  &c.  ;  providing  for  a  seal  being  im- 
pressed on  licences,  certificates,  &c.,  as  allowed  by  the  Beerhouse 
Act,  1870  [(33  &  34  Vict  c.  29,  s.  4),  instead  of  the  signatures  of 
the  justices. 

"  XII.  Providing  that  all  justices'  warrants  may  be  executed  any- 
where in  England,  without  being  indorsed  where  executed,  like 
those  of  the  metropolitan  police  magistrates,  may  now  be  under 
2  &  3  Yict.  c.  71,  s.  17,  and  as  enacted  in  the  Scotch  Summary 
Procedure  Act,  1864  (27  &  28  Vict.  c.  53,  s.  8),  the  present  prac- 
tice of  getting  warrants  backed  being  a  great  hindrance  to  their 
execution. 

*'  XIII.  Providing  an  uniform  mode  of  taking  and  recording 
recognizances;  also  a  summary  mode  before  justices  of  estreating 
recognizances  for  appearance  of  parties  at  Petty  Sessions,  as  well  as 
recognizances  to  keep  the  peace  and  be  of  good  behaviour  (without 
going  to  the  Quarter  Sessions  or  requiring  the  aid  of  the  sheriff), 
as  allowed  in  the  metropolitan  police  courts  in  certain  cases  and  in 
Ireland. 

*•  XIV.  Providing  a  comprehensive  series  of  short  and  consoli- 
dated forms  for  the  use  of  justices  and  others  in  aU  cases,  and  not, 
as  now,  for  each  class  of  case  or  crime  within  a  magistrate's  juris- 
diction, thereby  reducing  the  number  of  the  forms  necessary  to  be 
used  by  at  least  one  half  of  those  now  provided  by  the  several  Acts. 

**  Many  of  the  general  provisions  of  the  Bill  have,  after  com- 
munication with  the  solicitors  of  the  revenue  departments,  been 
extended  by  clause  131,  in  terms  suggested  by  them,  to  revenue 
cases  which  were  excepted  from  the  operation  of  the  11  &  12  Viet. 
c.  43,  and  14  &  15  Vict.  c.  93.'' 

To  enable  any  person  to  make  a  critical  examination  of 
the  measure,  and  to  ascertain  the  way  in  which  the  old 
Acts  are  dealt  with,  the  Bill  has  prefixed  to  it  a  "  Compa- 
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rative  Table  of  repealed  Acts  and  new  Provisions,"  showing 
at  a  glance  where  the  re-enactments  or  new  provisions  for 
those  repealed  are  to  be  found  in  the  Bill,  or  the  reasons  for 
their  omission. 


Art.  X.— theory  OF  APPELLATE  JURIS- 
DICTION. 

WHEN  any  particular  reform  of  the  law  is  contemplated, 
it  is  often  convenient  to  test  the  merits  of  the  pro- 
posed reform  by  reference  to  first  principles.  The  High 
Court  of  Justice  Bill  and  the  Appellate  Jurisdiction  Bill 
which  were  lost  last  Session  do  not  seem  likely  to  be  revived 
during  the  present  Session ;  but  we  shall  probably  hear  of 
them  again  before  very  long. 

The  present,  therefore,  seems  to  us  a  convenient  time  for 
considering  some  of  the  questions  involved  in  these  Bills 
with  reference  to  first  principles. 

Why  should  an  Appellate  Court  ever  exist  ?  If  Court  O, 
the  court  of  original  jurisdiction,  is  competent  to  decide 
questions  brought  before  it,  why  should  there  be  an  appeal 
thereupon  to  Court  A,  the  court  of  appellate  jurisdiction  ? 
If,  on  the  other  hand.  Court  A  is  clearly  a  more  competent 
tribunal  than  Court  0,  why  should  the  question  ever  have 
been  brought  before  Court  O?  It  is  important,  we  think, 
to  put  this  objection,  although  a  reply  to  it  may  be  made 
without  diflSculty.  For,  we  conceive  it  important  that  care 
should  be  taken,  in  constituting  an  Appellate  Court, 'to  limit 
its  functions  in  accordance  with  the  reply  to  be  given  to 
the  above  question.  In  other  words,  care  should  be  taken 
first  to  examine  what  are  the  proper  functions  of  a  Court 
of  Appeal,  and  then  to  prescribe  its  constitution  and  juris- 
diction, so  that  it  may  most  efficiently  perform  and  not 
exceed  those  functions. 
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To  the  objection  above  suggested  we  may  reply  as  follows  : 

The  principal  object  of  an  Appellate  Court  is  to  revise 
the  law  as  laid  down  by  the  court  below.  An  Appellate 
Courts  therefore,  ought  to  be^  and  generally  is^  composed  of 
lawyers  of  the  first  eminence.  But  a  court  of  original 
jurisdiction  has  in  general  a  vast  quantity  of  ministerial 
duties  which  it  is  perfectly  competent  to  perform^  and  is^  in 
general,  more  competent  to  do  so  than  the  Court  of  Appeal 
would  be.  Certainly  if  the  judgments  of  the  inferior  coiirt 
were  appealed  from  as  often  as  they  were  given^  and  when 
appealed  from  were  just  as  likely  to  be  reversed  as  to  be 
affirmed^  such  a  system  would  clearly  be  absurd  and  inde- 
fensible. It  would  become  evident  that  either  superior  or 
inferior  court  was  unfit  for  its  business.  But  the  mere 
fact  that  the  judgments  of  the  inferior  court  are  occasumally 
reversed  is  no  argument  against  the  system  of  appeal.  In 
such  case,  the  inferior  court  generally  does  its  work  well. 
Generally  its  judgments  stand.  For  the  work  marked  out 
for  it^  it  is  in  general  better  fitted  than  the  superior  court 
would  be.  But  the  precise  character  of  a  case,  and  the 
issues  involved  therein,  are  not  at  first  sight  obvious ;  and 
even  though  a  case  may,  in  certain  of  its  aspects,  and  with 
respect  to  certain  issues  involved  therein,  be  more  suit4ible 
for  the  superior  court,  it  may,  with  respect  to  other  issues, 
be  more  suitably  dealt  with  in  the  inferior  court  In  cases 
therefore  involving  distinct  and  independent  issues,  it  would 
be  unreasonable  to  expect  that  the  litigation  should  always 
be  carried  on  from  beginning  to  end  in  a  single  court. 

But  for  the  satisfactory  working  of  any  system  of  appeal  it 
is  necessary — 

(1.)  That  the  issues  submitted  to  the  appellate  tribunal 
should  always  be  clear  and  distinct. 

(2.)  That  the  moral  authority  and  weight  of  the  appellate 
tribunal  to  decide  the  issue  submitted  to  it  should  be  unmis- 
takably, and  by  common  consent,  greater  than  that  of  the 
tribunal  from  which  the  appeal  is  made. 
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The  former  of  these  objects  will  be  secured^  not  so  much  by 
legislation^  as  by  a  proper  preparation  of  the  case  in  the  court 
below^  so  that  the  issues  may  be  clearly  evolved^  and  the 
grounds  of  the  judgment  clearly  stated^  so  that  the  Appellate 
Court  may  know  exactly  what  it  is  that  it  has  to  decide. 

The  latter  object  is,  unhappily,  not  always  attended  to :  it 
is  forgotten  that  litigation  is  of  itself  an  evil;  and  any  pro- 
vision of  law  that  tends  to  protract  litigation  should  be  care- 
fully watched,  and  the  necessity  of  it  clearly  demonstrated. 

Let  us  consider  this  matter  with  respect  (1)  to  matter  of 
law;  (2)  to  matter  of  fact« 

(1.)  On  matters  of  law.  These  are  the  especial  province 
of  a  Court  of  Appeal ;  the  issuea  on  which  the  right  of  appeal 
should  be  least  restricted.  Even  on  these  points,  as  we  have 
stated,  care  should  be  taken  that  the  appellate  tribunal  should 
have  unquestionably  greater  weight  than  the  court  below : 
else  the  Court  of  Appeal  will  be  worse  than  useless,  as  not 
only  will  it  protract  the  litigation,  but  will  lead  suitors  to 
think  that  the  law  is  after  all  but  a  lottery,  and  that  the 
decision  of  a  case  will  depend  not  so  much  on  the  actual 
merits  of  the  case,  as  on  the  constitution  of  the  tribunal 
which  is  called  upon  to  adjudicate  in  the  last  resort. 

We  cannot  better  illustrate  our  meaning  than  by  reference 
to  the  Judicial  Committee.  Seeing  that  the  members  of  that 
tribunal  are  for  the  most  part  ex-judges  either  in  Common 
Law  or  Chancery  in  England  and  Ireland;  that  they  have 
to  adjudicate  in  the  last  resort  in  cases  arising  out  of  the 
different  systems  of  law  which  prevail  in  the  different  parts 
of  the  British  Empire ;  and  seeing  that  the  committee  need 
not,  on  any  one  occasion,  consist  of  more  than  three  members, 
the  wonder  is  that  we  have  as  few  complaints  as  we  do  of 
the  Privy  Council  judgments.  We  fear,  however,  that  this 
is  not  to  be  imputed  to  the  intrinsic  soundness  of  those 
judgments  on  points  of  the  law,  but  rather  that  the  parties 
concerned  live  for  the  most  part  in  other  quarters  of  the 
globe.     When  the  Privy  Council  does  deal  with  home  ques- 
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tions^  we  hear  occaBionally  a  good  deal  of  discontent*  We 
may  illustrate  this  by  the  frequency  with  which  important 
ecclesiastical  judgments  of  the  Privy  Council  are  challenged 
extensively  by  parties  within  the  Established  Church.  The 
last  ecclesiastical  judgment  of  the  Privy  Council  has  found  a 
formidable  opponent  in  Sir  J.  T.  Coleridge,  Now,  a  court 
of  final  appeal  ought  not  only  to  be  just  but  to  command 
public  confidence  in  its  justice;  and  it  would  be  ridiculous 
to  assert  that  these  judgments  of  the  Privy  Council  are 
received  with  general  confidence.  They  are,  as  a  rule, 
approved  by  the  religious  parties  which  they  may  happen  to 
favour,  and  protested  against  by  the  rest.  And  it  cannot  be 
said  that  the  reasoning  by  which  they  are  supported  is  so 
clear  and  satisfactory  as  to  convince  any  unprejudiced  mind 
of  its  accuracy.  As  it  is,  the  judgment  seems  to  depend  on 
the  accident  which  may  determine  the  constitution  of  the 
Court  on  any  particular  occasion. 

(2.)  On  matters  of  fact.  As  a  rule,  the  inferior  court 
will  be  a  better  tribunal  for  the  determination  of  matters 
of  fact  than  the  superior  court.  We  are  here  speaking  of 
pure  matters  of  fact,  and  not  of  legal  principles  as  applied 
to  determining  questions  of  fact.  In  the  case  we  suppose, 
it  is  not  objected  that  there  was  any  irregularity  in  the 
judgment  of  the  court  below,  but  merely  that  the  verdict, 
or  judgment,  on  matter  of  fact,  was  contrary  to  the  evidence. 
We  are  not  now  speaking  of  the  case  in  which  a  reversal 
of  the  judgment  is  sought  in  consequence  of  the  discovery 
of  new  evidence,  or  other  extrinsic  cause.  Any  application 
for  such  a  purpose  may  be  made  equally  well  to  the  court 
below.  (We  do  not,  in  saying  this,  mean  to  refer  to  any 
law  or  practice  actually  in  existence,  but  to  the  theory  of 
the  question.)  See  Lyall  v.  Jardine,  18  W.ll.  1050.  What 
we  are  now  considering  is  the  case  where  it  is  sought 
to  impugn  the  judgment  of  the  court  below  in  a  matter  of 
fact  on  the  evidence  adduced  before  it.  And  the  Court  of 
Final  Appeal  have,  most  reasonably  and  naturally,  shown 
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themselves  very  reluctant  to  interfere  with  the  decisons  of 
the  courts  below  on  such  questions. 

In  Rogers  v.  Attorney- General^  19  L.T.,  N.S.,  217,  the 
House  of  Lords  held  itself  incompetent  to  review  a  decree 
in  which  the  only  matter,  by  way  of  recital,  was  the 
verdict  of  a  jury,  and  which  was  correct  in  point  of  form, 
and  otherwise  unobjectionable. 

In  lieid  v,  Aberdeeuy  Newcastley  and  Hull  Steamship  Com- 
panyj  L.R.,  2  P.O.,  245,  the  Privy  Council  held  that  it 
would  not  reverse  a  decision  of  fact  in  a  court  below, 
which  had  had  the  advantage  of  seeing  the  witnesses,  unless 
it  were  overpoweringly  clear  that  the  decision  was  wrong. 

In  Gray  v.  Turnbully  L.R.,  2  Sc.  App.,  53,  it  was  held  that 
an  appellate  tribunal  ought  not  to  be  called  uf^''io  decide  t^  / 
which  s  ide  preponderates  in  a  mere  balance  of  evidence ;  and 
that,  to  procure  a  reversal,  it  must  be  shown  that  the  judgment 
complained  of  on  a  matter  of  fact  is  not  only  wrong,  but 
entirely  erroneous. 

We  would  here  say  a  few  words  with  regard  to  intermediate 
Courts  of  Appeal.  Nothing  can  be  more  mischievous  than  to 
allow  a  suitor  to  go  to  a  Court  of  Intermediate  Appeal,  and 
thence  to  proceed  to  a  Court  of  Final  Appeal,  thus 
wantonly  protracting  the  litigation,  and  involving  expense. 

Any  appellant  proceeding  from  a  Court  of  First  Instance, 
to  a  Court  of  (so-called)  Intermediate  Appeal,  should  be 
estopped  by  his  own  act,  and  not  be  allowed  to  proceed 
farther.  So  a  respondent  submitting  to  a  Court  of  (so-called) 
Intermediate  Appeal,  should  be  estopped  by  the  submission. 
But  it  ought  to  be  open  and  competent  to  the  party  defeated 
in  the  Court  of  First  Instance,  if  he  think  fit  to  go  at  once 
to  the  Court  of  Final  Appeal,  or  for  the  party  successful  in 
the  Court  of  First  Instance,  on  receiving  notice  of  appeal  to 
the  intermediate  tribunal,  to  compel  his  adversary  to  go  at 
once  to  the  Court  of  Final  Appeal.  In  other  words,  we  would 
have  parties  make  up  their  minds  beforehand  whether  they 
intend  to  accept  the  decision  of  the  intermediate  tribunal  as 
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binding  or  not,  and  to  be  bound  accordingly.  This  would  of 
course  convert  the  Intermediate  Court  of  Appeal  into  an 
Alternative  Court  of  Final  Appeal. 

With  regard  to  appeals  in  criminal  cases^  they  should  be 
governed  by  precisely  the  same  rules  as  appeals  in  civil  cases. 
It  might  be  urged  that  persons  condemned  to  severe  punish- 
ment would  always  appeal ;  but  for  any  abuse  of  the  right  of 
appeal  the  barrister  or  solicitor  who  signed  the  appeal  might 
be  held  responsible,  assuming,  of  course,  that  the  alleged 
ground  of  appeal  was  palpably  frivolous  and  absurd. 

We  have  thus  gone  through  a  few  of  the  principal  ques- 
tions connected  with  the  subject  of  appellate  jurisdiction.  It 
has  been  our  object  rather  to  discuss  the  theory  than  to  enter 
minutely  into  the  practice  as  it  exists  in  England. 


Art.  XI.— mettray. 

OUR  readers  will  probably  most  of  them  be  acquainted 
with  at  least  the  name  of  the  reformatory  colonie  of 
Mettray.  Those  who  have  taken  interest  in  the  reformation 
of  criminals  have  long  been  familiar  with  it.  The  great 
movement  begun  in  England,  now  five-and-twenty  years 
ago,  owed  much  of  its  success  to  the  example  of  Mettray, 
and  the  writings  and  labours  of  those  who  had  established 
it.  Its  founder  and  directeur  may  claim  much  of  the 
credit  of  having  originated  the  reformatory  school  system. 
Sir  Eardley  Wilmot  has  pointed  out  that  to  Worcestershire 
belongs  the  glory  of  having  seen  the  first  institution  of  the 
kind  in  England,  and  that  in  priority  of  time  this  insti- 
tution, founded  by  his  father,  takes  precedence  over  that 
of  Mettray.  Others  claim  the  honour  of  having  established 
the  first  reformatory  school  as  belonging  of  right  to  the 
city  of   Hamburg.      But   whatever   may   be   the  merits  of 
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these    claims^   the   credit   belongs   to  M.  Demetz   of  having 
established     a    succeszsful    working    model    for    reformatory 
schools.      In   this  sense  Mettray   may  be  regarded   as  the 
great  exemplar  of  reformatory  schools.     Mettray   has   been 
the  model  for  imitation  in  many  countries.     In  France  there 
are  now  eighty-two  similar  institutions.     It  has  been  singu- 
larly successful  in  the  large  per-centage  of  children  whom 
it  has  been  able  to  return  to  society.     Before  M.  Demetz's 
labours   the   number  of  apprehended  children  who  relapsed 
into  crime  was  at  the  rate  of  45  per  cent. ;  since  the  establish- 
ment of  these    Colonies  the   proportion,  as  certified  by  the 
Minister  of  Justice^  is  only  5  per  cent.      M.    Demetz   has 
been   able   to   keep   up   a   communication   with   most  of  his 
pupils  after  leaving  Mettray.     When  they  are  out  of  work 
they  have  been  able  to  return  to  the  Colonie ;  when  sick  they 
have  been  able  to  gain  admittance  to  its  infirmary.     As  the 
youths  have  gone  from  one  part  of  France  to  another  they 
have   been  kept  in  friendly  communication  with  benevolent 
persons,    ready    to    assist  M.  Demetz  in  his  work.      They 
go  out  into  the  world  as  agricultural  labourers,  as  mechanics^ 
as  sailors,  soldiers,  butchers,  bakers,  tailors,  and  shoemakers. 
Everywhere  the  success  of  Mettray  has  been  acknowledged. 

Our  object,  however,  in  now  calling  attention  to  the  colonie 
is  not  to  enter  into  any  discussion  of  the  question  whether 
Mettray  was  or  was  not  the  first  reformatory  established.  It 
is  rather  to  call  attention  to  the  fact  that  M.  Demetz,  its  brave 
founder,  its  clear-headed,  patient,  noble  old  director,  is  now  in 
England,  and  under  sad  circumstances.  Mettray  is  situated 
about  five  mUes  from  Tours.  As  might  be  expected,  it  has 
been  used  by  the  Prussian  soldiers  during  their  occupation. 
Worse  fate  still,  it  has  been  in  the  occupation  of  the  French 
troops.  The  discipline  of  the  former  caused  the  enemy's  troops 
to  do  less  harm  to  the  institution  than  was  done  by  the  latter. 
But  though  the  Prussians,  recognising  that  the  peculiar  char^ 
acter  of  the  institution  afforded  a  claim  even  upon  an  enemy, 
held  its  buildings  and  fields  sacred,  yet  the  resources  of  the 
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institution  are  altogether  exhausted.  Misfortunes  gathered 
thickly  around  the  venerable  director.  He  has  had  to  maintain 
during  many  consecutive  vreeks^  first  Prussian^  and  then 
French  soldiers.  He  has  seen  the  institution's  stores  gradually 
disappear.  Its  ilocks  and  herds  arc  gone.  Its  hay  and  com 
are  consumed.  Not  a  farthing  of  subscription  has  been  re- 
ceived since  the  war  began^  nor  can  M.  Demetz  hope  that  the 
usual  departmental  contributions  will  be  forthcoming  during 
the  current  year.  AH  that  remains  is  the  seventy  centimes 
paid  by  the  Government  for  each  colon  per  diem^  and  in  the 
present  financial  condition  of  France  even  the  continuance  of 
this  grant  is  very  doubtful.  In  addition  to  these  misfortunes, 
the  expenses  of  the  colonic,  owing  to  the  high  price  of  food, 
have  been  already  raised  50  per  cent. 

Without  some  aid  the  colonic  must  fall,  and  the  lifelong 
work  ^f  M.  Demetz  bo  destroyed.  If,  however,  funds  for 
carrying  it  on  during  this  year  can  be  raised,  he  believes  the 
institution  will  be  saved. 

We  have  simply  stated  the  bare  facts  of  the  case  because 
we  are  convinced  that  this  is  all  which  is  needed  to  enlist  the 
sympathies  of  our  readers.  M.  Demetz  in  his  old  age  has 
come  over  to  England  to  see  if  he  can  raise  a  sufficient 
sum  of  money  to  save  Mettray  from  total  ruin.  Nearly  a 
thousand  pounds  has  been  liaised  already.  Three  thousand 
are  required.  The  Jurisprudence  Department  of  the  Social 
Science  Association  have  taken  the  matter  in  hand,  and  a 
subscription  list  has  been  opened,  which  we  heartily  hope 
will  soon  be  filled.  Any  of  our  readers  who  wish  for  further 
information  on  the  subject,  or  who  are  willing  to  help  in 
this  cause,  may  obtain  their  object  on  application  to  Edwin 
Pears,  Esq.,  Law  Amendment  Society,  1,  Adam  Street, 
Adelphi,  W.C. 
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GENERAL  APPLICATION. 

25  May  J  ISeO.—Gregor  v.  Forster.—il  Jurist,  425. 

MABRIAGE— FBOOF. 

An  action  of  declarator  of  marriage  between  a  landed  proprietor 
and  his  housemaid,  founded  on  mutual  holograph  writings  on  the 
fly-leaf  of  a  Bible,  in  the  following  terms : — "  I  (A  B)  take  thee 
(C  D)  to  be  my  wedded  wife  from  this  d&y  henceforth  until 
death  us  do  part,  and  thus  do  I  plight  thee  raj  troth. — A  B, 
C  D."  The  marriage  was  declared  valid.  Per  Lord  Ardmillan. — 
"  There  can  be  no  doubt  that  if  this  writing  is  authentic,  its  words 
are  clear,  distinct,  and  unqualified,  and  that  if  they  mean  what  they 
express,  they  are  sufficient  to  instruct  that  interchange  of  consent 
which  constitutes  marriage.  I  am  not  aware  that  I  have  ever  seen 
a  writing  of  the  kind  more  unequivocal  and  conclusive  in  its  terms. 
The  first  question  is  whether  this  writing  is  authentic.  The  de- 
fender denies  its  authenticity,  and  alleges  in  substance  that  the  body 
of  the  writing,  and  the  name  alleged  to  be  his,  are  not  genuine  but 
forged.  I  have  carefully  considered  the  proof,  and  I  have  arrived  at 
the  conclusion  that  the  authenticity  of  the  writing,  and  of  the  de- 
fender's subscription,  is  instructed  by  the  evidence.  I  leave  altogether 
out  of  view  the  testimony  of  engravers  who  were  not  previously 
acquainted  with  the  writing  of  the  defender,  and  spoke  only  to  their 
opinion  on  comparison  of  handwriting.  It  has  been  for  some  years 
past  the  opinion  and  practice  of  the  Court  that  evidence  by  com- 
parison of  writing  given  by  persons  not  acquainted  with  the  hand- 
writing of  the  party  is  most  unsatisfactory.  I  do  not  say  that  it  is 
in  all  cases  absolutely  incompetent,  but  I  am  clearly  of  opinion  that 
it  cannot  be  relied  on.  If  comparison  of  writing  is  to  be  considered 
as  an  element  of  proof,  which  I  do  not  dispute,  then  it  must  either 
be  comparison  by  those  who  knew  the  handwriting  of  the  party, 
or  comparison  by  the  Court  according  to  the  best  of  their  judgment 
on  personal  examination.  The  testimony  of  engravers,  or  men  of 
skill  suggesting  minute  points  for  comparison  or  for  distinction,  is, 
in  my  opinion,  not  only  an  unsatisfactory  but  a  dangerous  species  of 
evidence.    Accordingly  I  leave  it  out  of  view." 

28  Matfj  1869. — The   Anderaion  Foundry  Company  v.  Law 
and  Others.^^l  Jurist,  449. 

SHIP — UXBlLltr. 

A  s^p  bound  for  Bombay,  vid  Melbourne,  put  into  Hio  in  a  disabled 
state.     The  Master  borrowed  money  on  bond  of  bottomry  and  re* 
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spondentia  on  the  ship,  freight,  and  cargo.  At  Melbourne  the  bond- 
holders got  decree  and  sold  the  ship,  and  the  proceeds  not  being 
sufficient,  applied  a  portion  of  the  cargo.  Held  (1st),  that  the  voyage 
having  been  brought  to  an  end  at  Melbourne,  the  owners  were  not 
bound  to  carry  the  cargo  to  Bombay.  But  (2ndlj)  they  were  bound 
to  indemnify  the  owners  of  the  cargo  for  the  part  included  in  the 
oond ;  and  (drdly)  Ihey  were  not  entitled  to  an  assignation  from  the 
owners  of  the  cargo  to  the  insurance  policies  on  payment  of  the  sums 
recovered.  Per  Lord  President  (Inglis). — **  In  repairing  the  ship  the 
master  was  acting  as  the  agent  of  the  owners,  and  in  providing 
money  to  pay  for  these  repairs,  it  must  follow  that  he  was  repre- 
senting the  owners  alone.  His  power  over  the  cargo  enabled  him  to 
hypothec  it  for  repayment  of  the  money  advanced  for  repairs.  But 
he  was  then  only  borrowing  for  the  benefit  of  his  owners,  the  use  of 
his  credit  arising  from  his  possession  of  the  property  of  the  shippers. 
And  if  their  property  is  lost  in  consequence,  they  plainly  have  an 
action  against  the  shipowners  on  the  ground  of  'recompense,*  that 
implied  equitable  contract  which  runs  through  and  characterises  the 
whole  maritime  law  of  Europe."  Reference  was  made  to  the  English 
cases,  Benson  v.  Duncan  (18  L.J.  Exch.,  169) ;  Spence  v.  Chadwick 
(16  L.J.,  Q.B.,  313). 


3  Jun$j  lS69.—McCormack  ^  Co.  v.  EUtmyer  Sf   Co. — 41 
Juristy  465. 

8ALB — ^REJECTION. 

Ik  an  action  of  damages  for  breach  of  contract  in  respect  of  dis- 
conformity  of  goods  to  order,  the  goods  were  retained  on  special 
bargain.  Decree  given  on  proof  of  that  bargain.  Per  Lord  Pre- 
sident (Inglis) — "  The  decision  being  rested  on  the  special  bargain 
has  the  effect  of  saving  the  rule  of  law.  This  is  so  far  satisfactory, 
but  to  prevent  misunderstanding,  I  think  it  right  to  state  the  rule  of 
law  as  I  understand  it.  When  a  purchaser  receives  delivery  of 
goods  as  in  fulfilment  of  a  contract  of  sale,  and  thereafter  finds  the 
goods  are  not  conformable  to  order,  his  only  remedy  is  to  reject  the  goods 
and  rescind  the  contract.  If  he  has  paid  the  price,  his  claim  is  for 
repayment,  tendering  redelivery  of  the  goods.  K  he  has  granted 
bill  for  the  price,  his  claim  is  for  redelivery  of  the  bill  in  return  for 
the  offered  redelivery  of  the  goods.  If  any  portion  of  the  p:oods  has 
before  their  rejection  been  consumed  or  wrought  up  so  as  to  be 
incapable  of  redelivery  in  forma  specifica^  then  the  true  value  (not 
the  contract  price)  of  that  portion  of  the  goods  must  form  a  deduction 
from  the  purchaser's  claim  for  repayment  of  the  price.  The  pur- 
chaser is  not  entitled  to  retain  the  goods,  and  demand  an  abatement 
from  the  contract  price  corresponding  to  the  disconformity  of  the 
goods  to  order,  for  that  would  be  to  substitute  a  new  and  different 
contract  for  the  contract  of  sale  which  was  originally  made  by  the 
parties,  or  it  would  resolve  into  a  claim  of  the  nature  of  the  actio 
quanti  minorisy  which  our  law  entirely  rejects.     Ju;$t  as  little  is  the 


Digest  of  Scotch  Cases  of  General' Application.  135 

purchaser  entitled  while  reseinding  the  contract  to  retain  the  goods 
in  security  of  a  claim  of  damages  for  breach  of  contract." 

5  June,  1869.— 5/iw7A  v.  Smith— ^l  Jurist,  465. 

HUSBA.ND  AND  WIPE — ^T.IPE  INSURANCE, 

A  HUSBAND  insured  the  life  of  his  wife,  the  sum  to  be  paid  three 
months  after  her  death  to  her  heirs,  executors,  and  assignees.  The 
wife  predeceased  the  husband  who  paid  the  premium.  Held^  that  the 
sum  did  not  form  part  of  the  goods  in  communion,  but  fell  entirely 
to  the  wife's  executor,  being  her  children.  Per  Lord  Justice  Clerk 
(MoncriefF) — "  The  proceeds  of  this  policy  was  no  part  of  the  goods 
in  communion,  because  the  policy  did  not  become  a  debt  due  by  the 
insurance  company  till  the  marriage  was  dissolved." 

10  June,  1869. — Richardson  v.  ^«oa:— 41  Jurist,  470. 

ANNUITY — RESIDUE. 

Held,  that  the  claim  of  an  annuitant  is  preferable  to  that  of  a 
residuary  legatee,  and  where  the  revenue  was  not  sufficient  to  meet 
the  annuity,  trustees  were  bound  to  apply  the  capital  to  purchase  au 
annuity,  or  to  supplement  out  of  the  capital  the  deficiency  to  meet  the 
annuity.  Per  Lord  President  (Inglia) — **  An  annuity  is  a  special 
legacy  payable  annually  in  place  of  all  at  once,  and  there  can  be  no 
doubt  that  the  rule  of  law  is  that  no  special  legacy  is  to  suffer  abate- 
ment, as  in  a  question  with  the  residuary  legatee,  who  only  takes 
what  is  leh  after  the  payment  of  special  legacies." 

15  June,  1869. — Bev.  Robert  Thomson  v.  J9ttc^a«— 41  Jurist, 
505. 

MEMBER  OF   PARLIAMENT — ELECTION  EXPENSES. 

The  town  clerk  of  a  parliamentary  borough  sued  a  candidate  for  his 
share  of  the  expenses  of  the  polUug  places  and  his  fee.  Defence 
under  the  Corrupt  Practices  Act,  26  Vict.  c.  29,  no  payment  can 
be  made  except  through  a  known  agent  repelled,  and  defender 
^eld  liable  (Lord  Deas  dissenting).  Per  Lord  President  (Inglis) — 
'*  I  am  of  opinion  that  no  one  can  make  a  payment  of  the  nature  of 
election  expenses  directly  to  the  creditor  without  subjecting  himself 
to  the  penalties,  but  that  by  no  means  exempts  a  candidate  from 
making  payment  or  being  sued  for  payment  of  the  expenses  incurred 
by  him.  The  Statute  only  provides  the  hands  by  which  the  payments 
shall  be  made.  If  any  other  construction  were  put  upon  this  section 
the  result  would  be  absurd,  for  a  candidate  might  refuse  to  advance 
money  to  his  agent  for  the  purposes  of  his  election,  and  when  sued 
for  payment  of  some  just  claim  defend  himself  on  this  clause." 
His  lordship  indicated  an  opinion  against  the  legality  of  the  borough 
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clerk  to  charge  a  fee.  Per  Lord  Deas — "  I  cannot  understand  how 
when  the  Statute  expressly  says  that  the  candidate  shall  not  pay 
except  through  his  agent,  it  can  he  competent  to  conclude  against  him 
to  do  the  very  thing  which  the  Statute  forhids  him  to  do  under  the 
penalty  of  criminal  consequences." 

23   June^   1869. — City    of  Edinburgh  Brewery  Company  v. 
Durham^  41  Jurist j  507. 

JOINT   STOCK  COMFANT— mSREPRESSNTATIOK. 

A  PERSON  took  shares  on  the  faith  of  a  prospectus  mentioning  the 
capital  '*  with  power  to  increase."  In  the  registered  Memorandum  of 
Association  power  was  reserved  to  increase,  reduce,  or  alter  the  capital. 
The  Company  prosecuted  for  allotment  money  and  calls.  Held  (Istly) 
The  change  was  not  so  material  as  to  entitle  the  party  to  repudiate. 
(2ndly.)  That  exaggerated  statements  in  a  prospectus  not  fraudulent 
did  not  free  from  liability.  Per  Lord  President  (Inglis). — "I  enter- 
tain no  doubt  that  if  the  business  of  a  company  should  be  descnbed 
in  the  prospectus  as  being  of  one  distinctive  character,  and  the 
business  as  ultimately  fixed  by  the  Memorandum  be  of  a  clearly 
dijQTerent  character,  the  person  who  has  been  induced  on  the  faith 
of  prospectuses  to  take  shares  will,  as  soon  as  he  discovers  the 
variance,  be  entitled  to  have  his  name  removed  from  the  register, 
because  the  company  of  which  he  undertook  to  be  a  partner  is  not 
the  company  of  which  he  has  been  made  a  partner  by  the  inserting 
of  his  name  in  tho  register.  And  the  same  would  hold  if  the  extent 
of  the  buisiness  undertaken  by  the  company  as  incorporated  were 
greatly  in  excess  of  what  was  proposed  by  the  prospectus,  though  of 
the  same  kind.  But,  in  the  absence  of  fraud,  it  may  be  greatly 
doubted  whether  the  applicant  for  shares  is  not  bound  to  make  him- 
self acquainted  with  the  terms  of  the  Memorandum  of  Association 
as  soon  as  it  is  registered,  and  whether,  if  he  allows  his  name  to  be 
put  on  the  register,  after  this  he  is  not  bound  by  the  terms  of  the 
Memorandum." — English  cases  cited  chiefly,  Creen  v.  General  Pro- 
vident Assurance  Company  J  29  May,  1868;  18  Law  Times,  50O. 

25  June,  1869. — Hunter  v.  The  Lord  Advocate  and  others.^ 
41  Jurist,  513. 

PROPBRTT — ^FORESHORE. 

A  CONTRACT  of  feu  conveyed  a  portion  of  an  estate  on  the  bank 
of  a  river,  describing  the  land  as  bounded  by  the  sea.  Held  that 
the  whole  right  was  conveyed,  and  the  superior  could  not  claim 
alluvial  ground  gained  between  the  feu  and  the  sea  (Lord  Deas 
dissenting).  Per  Lord  President  (Inglis) — **  I  am  prepared  to  hold 
that  when  a  proprietor  holding  of  the  Crown  feus  land,  and  not 
giving  his  feuars  a  different  boundary  from  that  which  he  himself 
has,  he  must  be  held  to  have  given  out  to  them  all  the  estale  and 
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interest  ia  the  foreshore  wbicli  he  himself  had,  whatever  that  may 
be.  Per  Lord  Deas — '^  A  superior  who  grants  a  feu  right  is  never 
understood  to  give  away  anything  more  than  the  gp:ant  bears.  The 
radical  title  remains  in  him.  I  do  not  see  any  principle  to  entitle 
a  man  in  all  cases^  because  a  certain  subject  is  mentioned  as  his 
boundary,  to  have  that  subject  to  remain  for  ever,  as  it  was,  in  the 
time  when  it  was  originally  described  as  his  boundary." 

25  Juncj  lS69.—Metzenburg  v.  The  Highland  Railway  Com" 
pany. — 41  Jurist^  522. 

PUBLIC  GABBIER. 

Heldy  that  a  railway  company  receiving  goods  to  be  conveyed  to  a 
place  beyond  their  line  is  liable  for  their  safe  conveyance  to  the 
journey's  end;  if  the  consignee  refuses  to  take  delivery  the  last 
company  must  store  the  goods,  and  give  the  consignee  the  oppor- 
tunity of  disposing  of  them,  and,  if  delivery  to  the  consignor  is 
refused,  the  first  company  is  liable. 

m 

29  /w/ie,  \SQ9.— McLaren  i*  Co.  v.  Carter,— W  Jurist,  528. 

BANKBUPTCT. 

Two  separate  companies,  but  with  the  same  partners,  were  put 
under  sequestration  at  the  same  time.  An  offer  of  composition 
was  made  to  the  creditors  of  both  firms,  on  the  provision  that 
the  creditors  on  both  firms  should  rank  on  both  for  their  full 
claims.  Held  that  the  offer  was  not  competent  and  refused.  Per 
Lord  President  (Inglis) — **  The  two  businesses  were  separate  and 
distinct.  The  creditors  were  not  the  same,  though  it  is  said,  but 
not  admitted,  that  there  were  some  of  them  who  may  be  entitled 
to  rank  on  both  estates,  and  that  it  was  to  avoid  the  complication 
arising  from  there  being  two  estates,  and  the  prospect  of  some 
double  rankings,  that  the  device  was  fallen  on.  But  it  seems  to  me 
an  arrangement  between  the  two  bodies  of  creditors  to  mass  together 
the  two  estates  and  deal  with  them  as  one  estate.  That  might  be 
highly  expedient,  but  the  only  question  we  have  to  do  with  is, 
whether  the  proceeding  was  within  the  contemplation  of  the  Bank- 
ruptcy Act,  and  there  can  be  no  doubt  that  it  is  not.  With  the 
motive  of  this  arrangement,  whether  good  or  bad,  we  have  nothing 
to  do,  but  its  incompetency  and  absurdity  are,  I  think,  very  mani- 
fest.   It  is  a  radical  violation  of  the  Statute. 

5  July,  1869.— (yraAam  v.  Hamilton. — 41  Jurist^  547. 

FBOFEBTT — MIKEBALS. 

A  FUED  B,  reserving  the  minerals  within,  the  lands,  with  free  ish 
and  entry  for  taking  them  away  on  payment  of  any  damage  done 
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thereby.  The  m'meralB  under  B  were  nearly  exhausted,  but  the 
minerals  under  other  adjacent  lands,  belonging  to  A,  were  wrought. 
Held  that  the  feuar  of  B  had  right  to  obtain  interdict  (injunction) 
to  prevent  the  use  of  the  underground  waste  for  any  purpose  other 
than  to  convey  minerals  wrought  under  B,  and  not  from  adjacent 
lands.  Per  Lord  Benholme — *<  To  my  mind,  there  can  be  no  reason 
to  doubt  that  when  the  coal  and  lime  stone  are  all  worked  out,  the 
space  formerly  occupied  by  these  minerals  belongs  to  the  feuar.  If 
there  be  water  in  it  it  is  his  ;  if  it  be  waste  without  water  it  is  still  his. 
It  may  be  said  there  cannot  well  be  property  in  mere  space,  but  I  say 
there  may  be  property  in  that  space  if  a  use  can  be  made  of  it.  The 
tendency  of  my  opinion  is  that  the  superior  loses  the  property  in  the 
space  as  the  estate  to  which  he  had  a  right  is  extinguished.  He  is 
not  entitled  to  use  the  space  for  a  privilege  altogether  foreign  to  the 
right  which  he  has  reserved." 

Frances  Kennedy  v.  Murray^  41  Jurist^  560; 

SALMON  FISHERT. 

Teee  Salmon  Fishery  Commissioners  by  statutory  by-laws  enjoined 
certain  rules  to  be  observed  by  the  owners  and  occupiers  of  mill 
lades  and  dam  dykes.  Held  by  four  to  three  judges  that  thb  Com- 
missioners had  power  to  compel  the  owners  or  occupiers  of  the 
mills  to  execute  the  operations  at  their  own  cost.  In  a  subsequent 
case — 20  July,  1869,  Blair  v.  Sandeman,  41  Jurist^  643 — it  was  held 
that  the  obligation  could  not  be  enforced  under  the  Summary  Pro- 
cedure Act  for  penalties. 

8  t/fi/y,  1869. — Moore  v.   Gledden, — 41  Jurist^  567. 

PLEDGE — POSSESSION. 

A  CONTRACT  between  a  railway  company  and  a  contractor  had  a 
clause  that  all  plant  brought  to  the  ground  were  to  be  held  the 
property  of  the  company.  Held  by  the  majority  of  seven  judges 
(Lord  Kinloch,  dissenting)  that  the  company  had,  under  the 
clause  of  deposit,  a  real  right  of  pledge  preferable  to  the  contractor's 
other  creditors. 

10  July^  1869. — Beveridge  ^  Co,  v.  Beveridge — 41  Jurist j  575. 

PARTNERSHIP. 

Held {ist.)  That  trustees  and  as  such  partners  in  a  trading  firm  c  ould 
not  give  authority,  even  to  one  of  their  number,  to  siga  the  company's 
firm.  (2nd.)  That  a  person  appointed  raan.ger  could  not  leave 
blank  cheques  in  the  hands  of  a  confidential  clerk.  (3rd.)  Or  len  d  or 
deposit  spare  capital  to  banks  trading  with  the  colonies.     But  (4th.) 
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he  had  the  power  to  regulate  salaries  and  alter  machinerj,  unless 
where  proved  to  be  to  the  prejudice  of  the  company. 

10  July^  lS69,^^Brotchie  v.  Stewart.~^l  Jurist^  583. 

TRUST. 

Held  that  a  trustee  was  entitled  to  complete  the  erection  of  a 
mansion-hoube  commenced  hy  the  truster. 

Caledonian  Railway  Company  v.   Union  Railway  Company. — 
41  Jurist^  605. 

RAILWAY — LANDS   GLAUSES. 

Held  that  the  s.  120  of  the  Lands  Clauses  Act,  as  to  superfluous 
land,  applies  only  to  land  acquired  under  compulsory  powers,  and 
not  by  voluntary  agreement. 

Nicholson  v.  Nicholson, — 41  Jurist^  613. 

PARENT  AND  CHILD— CUSTODY. 

Htld^  a  mother  was  not  entitled  to  deprive  the  father  of  the  custody  of 
an  infant  seven  months.   Per  Lord  Deas — '*  The  law  confers  a  full  and 
large  discretion  on  this  Court  in  cases  of  this  kind.     I  think  we  have 
under  the  Common  Law  the  same  discretion,  as  it  seems  they  now 
have  in  England  by  Act  of  Parliament,  but  it  is  a  discretion  to  be 
exercised  with  great  caution."     Per  Lord  Ardmillan^''  The  legal 
right  to  the  custody  of  a  lawful  child  is  in  the  father,  and  a  court  of 
law  will  enforce  that  right  by  the  appropriate  compulsories,  but  the 
right  is  not  absolute.     It  is  not  beyond  the  control  of  the  law,  it  is 
within  the  power  and  the  duty  of  a  court  of  justice,  and   more 
particularly  of  this  Court,  which  is'a  Court  both  of  Law  and  Equity, 
to  mitigate  in  the  exercise  of  a  cautious  discretion  the  severity  of 
the  general  rule,  by  interposing  in  exceptional  cases.     The  excep- 
tions must  be  few,  and  must  rest  on  clear  grounds,  and  these  grounds 
must  be  found  in  considerations  of  daoger  to  the  life,  health,  or 
morals  of  the  child."     '*  The  recent  Statute  in  England  tends  to  afford 
mothers  in  that  country  some  additional  protection,  but  the  division  of 
the  English  Courts  into  Courts  of  Law  and  Equity  seems  to  have 
created  difficulty,  and  to  have  made  legislation  necessary." 

20  July,  1869.— J!f«i»  v.  Mean  and  Others. — 41  Jurist ^  617. 

.     PARENT  AND   CHILD. 

A  LADY  living  out  of  Scotland,  allowed  on  her  coming  to  lodge  in 
Scotland  to  have  her  pupil  children  with  her  for  three  days  in  each 
fortnight  during  school  vacation,  and  thereafter  to  visit  them  at 
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school  once  in  each  fortnight,  though  her  deceased  husband  had 
directed  their  children  to  be  entirely  removed  from  her  control  and 
influence. 

20  Jul^y  1869.— /StV  James  Macluen^en  v.  McKenzie. — 41  Jurist^ 
626. 

DEPOSIT  BSCEIFT— LEGAOT. 

A  DEPOSIT  receipt  by  a  bank  bore  that  money  was  received  *^  from 
two  named  parties,  and  was  payable  to  either  as  survivor."  Held, 
that  the  money  was  not  the  property  of  the  survivor  either  as  a  legacy 
or  donation,  the  receipt  not  being  delivered  to  her.  Per  Lord  Justice 
Clerk  (Moncriefi) — ^^  Deposit  receipts  are  mercantile  documents  not 
very  different  in  their  nature  from  promissory  notes.  It  is  an 
attempted  conversion  of  a  document  of  commerce  to  purposes  of 
testamentary  succession  which  has  been  found  unavailing  in  cases  of 
bills.  The  custodier  could  have  disposed  of  the  money  without  any 
trammel  down  to  the  day  of  her  death.  It  is  a  pure  question  of  suc- 
cession, and  so  faUing  under  the  law,  not  of  jus  fucesitum  bnt  of 


succession." 


H.  B. 
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[*#*  It  should  be  understood  that  Notices  of  New  Works  forwarded 
to  us  for  Review,  and  which  appear  in  this  part  of  the  Magazine,  do 
not  preclude  our  recurring  to  uiem  at  greater  length,  and  in  more 
elaborate  form,  in  a  subsequent  Number,  when  their  character  and 
importance  require  it.] 


The  Practice  of  the  Court  of  Probate  in  Common  Form  Business. 
By  Henry  Charles  Coote,  Esq.,  F.S.A.,  Proctor  at  Doctors'  Com- 
mons;  author  of  the  Practice  of  the  Ecclesiastical  Courts,  &c.,  &c. 
■  Also,  a  Treatise  on  the  Practice  of  the  Court  in  Contentious 
Business.  By  Thomas  H.  Tristram,  D.C.L.,  Advocate  in  Doc- 
tors' Commons  and  the  Inner  Temple.  Sixth  Edition.  London  : 
Butterworths,  7,  Fleet  Street.  Dublin :  Hodges,  Foster  &  Co. 
CalcQtta :  Thacker,  Spink,  &  Co.  Bombay  :  Thacker,  Kising, 
&  Co.    Melbourne :  George  Robertson.     1870. 

In  1858  Mr.  Coote  published  a  first  attempt  to  explain  the  prin- 
ciples which  were  to  regulate  the  Common  Form  Practice  of  the  then 
new  Court  of  Probate.  Up  to  that  timo  those  principles  had  been 
carefully  concealed  from  the  outside  public,  and  particularly  from 
the  legal  profession.  But  with  the  creation  of  the  new  juris- 
diction the  monopoly  of  the  proctors  was  at  an  end,  and  their 
special  practice  was  thrown  open  to  the  profession.  From  Mr. 
Coote's  manual  the  attorney  first  obtained  the  information  which 
enabled  him  to  prove  his  clients'  wills,  to  take  out  limited  adminis- 
trations, or  even  grants  **  cceterorum.^^  He  it  was  who  first  ex- 
plained to  practitioners  in  Bedford  Row  and  Lincoln's-Inn  the 
meaning  of  the  mysterious  ^*  caveat "  and  the  rationale  of  the  grant 
of  an  administration  "  De  bonis  nonP  Very  welcome  indeed, 
therefore,  was  his  opportune  book  of  practice,  and  its  utility  has 
been  significantly  proved  by  the  fact  that  we  have  the  sixth  edition 
now  before  us,  bound  up  together  with  Dr.  Tristram's  **  Treatise  on 
the  Practice  of  the  Court  of  Probate  in  Contentious  Business." 

The  necessity  for  a  complete  work  on  the  Procedure  of  the  Court  of 
Probate  is  obvious.  It  deals  with  a  class  of  litigation  second  to  none 
in  importance.  Fortunately  that  procedure  has  been  framed  in  such 
a  manner  as  to  render  it  very  difficult  for  the  most  ingenious  subtlety 
to  make  it  complicated ;  and  the  vigorous  common  sense  of  two  of 
our  best  judges  has  given  Dr.  Tristram  a  body  of  lucid  and  sound 
decisions  on  the  new  practice.     He  has  applied  them  with  judgment 
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and  care,  thougb  in  some  respects  his  treatise  appears  to  us  to  be 
rather  meagre.  This,  however,  is  due  in  some  measure  to  the  fact 
that  the  proceedings  in  the  Court  of  Prohate  are  essentiallj  simple, 
and  that  thej  deal  oulj  with  one  particular  class  of  rights.  On  the 
whole,  we  think  that  those  whose  good  fortune  it  is  to  get  work 
at  the  further  end  of  Westminster  Hall  are  to  be  congratulated 
upon  having  onlj  to  master  Coote  and  Tristram  instead  of  Chitty's 
Archbold. 

The  Medical  Practitioner's  Legal  Guide  ;  or,  the  Laws  Relating  io 
the  Medical  Profession.  By  Hugh  Weightman,  M.D.,  Cantab., 
Barrister-at-Law  of  the  Inner  Temple.  London  :  Henry  Renshaw, 
356,  Strand.     1870. 

Makt  years  have  elapsed  since  any  work  has  appeared  on  questions 
of  law  relating  to  the   medical   profession.      The  treatise   of   Mr. 
Willcock's   was   once  in   vogue,   but  the  lapse  of  forty  years  has 
rendered  it  obsolete,  and  modern  legislation  on  medical  affairs  brings 
into  request,  and  amply  justifies,  the  preparation  of  a  new  work. 
The  work  indeed  forms  a  very  useful  and  ready  means  of  reference 
to  all  those  Acts  of  Parliament  by  which  a  medical  practitioner  mav 
wish  to  seek  guidance  in  the  discharge  of  his  public  and  private  prac- 
tice.    The  Medical  Witness,  Lunacy,  Vaccination,  Pharmacy,  Con- 
tagious Diseases,  and  the  Medical  Acts,  are  all  printed  with  their 
amendments,  in  extensoy  including  about  twenty  Acts  or  amended 
Acts.  Some  of  the  early  chapters  treat  upon  defamation  of  character, 
on   the   law  of  copyright,  more   particularly,   we    presume,   as    it 
applies  to  the  writings  of  medical  men,  who,  by-the-bye,  seem  more 
than  most  persons  addicted  to  book  making;  the  Inw  of  partnership, 
in  which,  too,  they  frequently,  we  regret  to  say,  have  to  suffer,  is 
considered  of  sufficient  importance  to  occupy  a  distinct  section  of  the 
work.     There  are  unquestionably,  looking  at  the  work  in  the  medical 
point  of  view,  some  obvious  defects  and  shortcomings,  which  must  of 
necessity  be  so  where  the  author  makes  no  pretension  to  experience 
in  medical  science  or  practice. 

Any  one  familiar  with  the  daily  routine  of  medical  practice  will 
be  disappointed  to  find,  if  he  wish  for  information,  that  the  author 
does  not  deem  it  desirable  in  the  treatise  to  bring  under  notice 
'*  such  Acts  as  relate  to  the  establishment  of  baths  and  wash- 
houses,  however  beneficial  they  may  be  in  a  sanitary  point  of 
view,  nor  yet  those  which  relate  to  the  supply  of  water,  and 
the  sewerage,  drainage,  cleansing,  and  paving  of  towns  and 
populous  places,  however  these  may  promote  the  health  and 
comfort  of  their  inhabitants,  nor  yet  those  Acts  to  prevent 
the  spreading  of  the  contagious  and  infectious  diseases  amongst 
cattle  or  other  animals,  or  to  prevent  the  adulteration  of  articles  of 
food  or  drink,  however  such  may  check  the  supply  of  unwholesome 
food.  Neither  will  such  Acts  as  have  been  passed  to  abate  nuisances 
arising  from  the  smoke  uf  furnaces  and  steam  vessels,  be  deemed 
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within  the  province  of  this  work,  and  even  such  exhalations  as  may 
be  sometimes  noxious  as  well  as  offensive,  the  ohject  being,  as  ex- 
pressed by  the  author,  to  devote  the  few  pages  allotted  to  this  subject, 
that  of  Contagious  and  infectious  maladies,  to  the  consideration  of 
those  laws  whose  tendency  is  directly  to  prevent  diseases,  and  not 
merely  indirectly  to  promote  the  greater  salubrity  of  the  population." 

All  this  it  is  right  to  mention,  for  it  is  just  such  kind  of 
knowledge  of  the  laws  relating  distinctly  and  most  usefully  to  the 
medical  profession  in  its  actual  practice,  that  might  easily  have 
been  included  with  other  branches  of  legal  knowledge  here  intro- 
duced, and  would  have  occupied  less  space  than  that  which  is 
now  devoted  to  matters  of  very  little  interest  to  any  one  ;  such,  for 
instance,  as  the  ancient  orders  of  the  medical  profession,  with  his- 
torical notices  of  Hippocrates,  the  works  of  Galen,  medicine  in  the 
dark  ages,  or  the  short  history  of  the  College  of  Physicians,  or  the 
chapter  relating  to  the  modem  orders  of  the  medical  profession.  All 
this  even,  if  it  be  intended  to  prompt  counsel  in  a  case,  or  to  inform 
a  judge  or  jury,  is  as  little  to  the  purpose,  and  as  imperfectly  done, 
as  if  a  medical  man  were  to  descant  upon  the  rank,  status,  and 
function  of  gentlemen  in  the  various  grades  of  legal  practice. 

There  is,  however,  a  good  deal  of  useful  material  in  a  small  focus,  and, 
as  fresh  legislation  is  proceeding,  new  matter  will  soon  have  to  be  added 
to  make  a  complete  work,  when  we  may  hope  the  editor  will  include 
an  epitome  of  sanitary  law,  alongside  that  of  the  other  laws  now 
before  us,  the  former  being,  in  our  judgment,  too  seldom  referred 
to  in  the  present  day,  either  by  members  of  the  legal  or  of  the 
medical  profession,  for  whose  special  benefit  of  the  latter  of  which 
we  presume  this  work  was  intended,  judging  from  its  publication 
having  been  confided  to  a  well-known  medical  publisher. 

The  Law  of  Negligence  ;  being  the  first  of  a  series  of  Practical  Law 
Tracts.  By  Robert  Campbell,  M.A.,  Advocate  (Scotch  Bar),  and 
of  Lincoln's-Inn,  Barrister-at-Law,  late  Fellow  of  Trinity  Hall, 
Cambridge.     London:  Stevens  <&  Haynes.     1871. 

We  have  read  this  work  with  much  interest,  and  have  much  plea- 
sure in  the  prospect  of  receiving  other  works  from  the  author 
written  according  to  the  same  design.  Although  Mr.  Campbell 
deals  exclusively  with  principles  and  cases  which  illustrate  them, 
his  book  may  be  fairly  considered  as  practical.  It  is  an  attempt — 
and  we  think,  on  the  whole,  a  successful  attempt — to  classify  the 
different  cases  relating  to  negligence,  and  to  explain  the  grounds  on 
which  they  were  decided  with  reference  to  principles  common  to  the 
English,  Scotch,  and  Roman  laws.  The  practical  application  of 
those  principles  to  any  case  which  may  arise  is  thus  greatly  facili- 
tated, and  the  present  work  may  therefore  be  of  much  service  to 
practitioners,  although  not  likely  to  supersede  the  excellent  treatise 
of  Mr.  Saunders. 
To  students,  however,  Mr.  Campbell's  work  will  be  peculiarly 


144  Notices  of  New  Books. 

▼alaable,  not  merely  from  the  light  which  it  throws  on  the  Law  of 
Negligence,  but  from  the  tendency  which  it  will  have  to  cultivate  the 
facalty  of  analysis,  which  it  is  of  the  utmost  importance  ehonld  be 
exercised  by  those  who  wish  thoroughly  to  understand  the  law  of 
England.  No  knowledge  of  principles,  indeed,  can  obviate  the 
necessity  of  familiarity  with  the  vast  mass  of  details  which  our  law 
—and  especially  the  Common  Law — presents,  but  the  real  sig- 
nificance of  these  details  will  be  much  better  understood,  and  an 
additional  interest  communicated  to  their  study  by  an  acquaintance 
with  the  scientific  basis  on  which  they  rest.  Even  those  who  have 
much  familiarity  with  the  subject  here  treated  of  may  peruse  Mr. 
Campbell's  work  both  with  profit  and  pleasure,  and  we  are  very  sure 
that  few  who  open  it  will  be  inclined  to  stop  until  they  have  arrived 
at  the  last  page.  It  is  well  arranged,  carefully  prepared,  and,  not- 
withstanding a  few  expressions  which  to  some  may  seem  to  savour 
of  affectation,  clearly  and  neatly  written. 

Mr.  Campbell,  after  considering  the  principles  which  apply  to  the 
subject,  and  explaining  the  terms  which  have   been   used    in   con- 
nection with  it,  discusses,  without  drawing  a  line  between  obligations 
arising  from  contract  and   those   arising   from   tort,   the    different 
degrees  of  negligence  for  which  liability  attaches  in  the  various 
circumstances  and  transactions  where  a  duty  is  imposed.     These  he 
treats  under  the  heads   of  Exacta  diligentia   or    Culpa   levissima, 
Culpa  (simply)  and  Culpa  lata.    All  the  cases  are  ranged   under 
these  heads  in  a  logical  and  perspicuous  manner.     The   divisions 
cover  the  whole  ground ;  and  llie  cases  fall  into  their  proper  places 
without  any  difiiculty  or  straining.     The  present  publication  only 
professes  to  be  the  first  of  a  series  of  Practical  Law  Tracts,  and  of 
course  makes  no  pretension  to  be  a  regular  treatise.     If  the  author 
had  undertaken  to  treat  the  whole  subject  fully,  we  should  have  said 
that  on  some  points  he  ought  to  have  given  a  more  ample  statement 
of  legal  doctrine  and  its  application.     The  question  of  contributoij 
negligence,  for  example,  is  one  of  great  importance  in  practice,  and 
of  some  difiiculty  in  theory.     What  Mr.  Campbell  has  said  on  this 
subject  is,  no  doubt,  very  just  and  very  sound,  but  in  a  work  of 
higher  pretensions  than  his,  a  fuller  exposition  would  certainly  have 
been  necessary.     But  however  important  in  a  practical  point  of  view 
the  question  of  contributory  negligence  may  be,  and  however  small 
the  space  it  occupies  in  the  present  work,  we  cannot  say  that  Mr. 
Campbell  has  neglected  the  true  rules  of  intellectual  perspective  in 
his  treatment  of  the  Law  of  Negligence.     He  lays  down  principles, 
and  illustrates  them  in  a  manner  which  shows  that  he  is  thoroughly 
acquainted  with  the  subject  on  which  he  discourses,  and  has  surveyed 
it  in  all  its  bearings.     We  can  safely  recommend  the  work  to  our 
readers,  and  promise  them,  if  we  are  to  judge  from  the  impression  it 
has  produced  on  ourselves,  much  gratification  in  its  perusal. 

Considerations  on  Law.     London:  Amer.     1871. 
W£  do  not  at  present  feel  ourselves  to  be  in  a  position  to  pronounce 
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anj  opinion  on  this  abstruse  treatise.  The  author  brings  forward  in 
a  very  abstract  style  his  views  on  the  nature  of  law,  the  authority  of 
law,  and  the  form  of  law.  We  must  frankly  confess  that  having 
read  the  whole  work,  we  feel  somewhat  at  a  loss  to  discover  precisely 
what  is  the  Q.E.D.  We  have  no  doubt  as  to  the  ability  of  the 
author,  but  the  exact  value  of  his  views  we  must  take  time  to  con- 
sider.    We  give  the  following  extracts  for  the  benefit  of  our  readers. 

"Right  is  no  otherwise  the  creature  of  law  than  as  it  is  an 
instance  of  a  rule  which  is  accompanied  and  enforced  by  power. 
Law  is  the  sum  total  of  the  rights  and  duties  contained  in  or  ex- 
pressed by  it.  Right  is  a  form  of  power — power  against  another 
according  to  a  rule  ;  duty  is  a  form  of  subjection,  subjection  to  the 
power  of  another  according  to  a  rule  ;  law  is  the  statement  of  those 
forms  of  power  and  subjection." — ^P.  3. 

"  The  whole  value  of  speculations  on  law  in  general  consists  in 
their  practical  application.  The  application  lies  in  the  organisation 
of  law  ;  in  determining  what  are  its  parts,  and  what  is  their  relation 
to  one  another.  What  these  are  must  be  ascertained  by  the  con- 
sideration of  the  actual  facts  of  law,  from  which  we  discover  its 
necessary  elements,  and  the  combination  of  those  elements.  The 
aim  of  speculation  therefore  ought  to  be,  not  to  create  and  give  vogue 
to  an  abstract  theory,  but  to  discover  what  law,  rights,  and  duties 
are,  as  they  exist  and  have  existed,  and  how  they  operate  upon  the 
relations  of  fact  in  which,  independently  of  law,  men  stand  to  one 
another.  Every  speculation  of  this  kind  must  prove  itself ;  for  it 
must  be  attested  by  its  efficiency.  If  the  rules  of  law  can  be  drawn 
out  and  arranged  on  its  basis,  it  is  sound ;  if  not,  it  is  unsound. 
Perhaps,  therefore,  no  such  speculations  should  be  laid  before  the 
world  except  accompanied  by  this  proof ;  but  to  exhibit  the  proof  in 
such  a  shape  as  to  be  fit  for  publication  is  more  difficult,  and  is  a 
more  delicate  and  a  longer  task  than  to  have  satisfied  oneself  that  the 
proof  can  be  made.  Meanwhile  the  speculation  must  go  for  what- 
ever those  who  are  competent  judges  of  such  matters  think  it  to  be 
worth."— P.  45. 

A  Practical  Guide  to  the  Law  of  Tenant  Compensation  and  Farm 
Purchase  under  the  Irish  Land  Act,  1870.  By  Robert  Donnell, 
M.A.  (Queen's  Univ.,  Ireland),  Barrister-at-Law,  &c.  Dublin: 
John  Falconer.     1871. 

The  well-printed  and  well-arranged  work  before  us  is  the  fourth  or 
fifth  treatise  on  the  Irish  Land  Act  which  has  appeared  since  August 
last,  when  that  important  measure  received  the  Royal  assent.  Nor 
can  it  be  said  that  too  much  attention  has  been  bestowed  by  legal 
writers  on  an  enactment  which  directly  affects,  and  in  some  impor- 
tant particulars  changes,  the  relations  of  landlord  and  tenant  through- 
out Ireland.  Mr.  Donneirs  edition  of  the  Act  evinces  minute  care, 
and  a  diligent  observation  of  all  that  former  editors  have  done  and 
written.    He  has  the  double  advantage  of  profiting  by  the^  labours  of 
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his  predecessors  in  the  same  field  of  inquiry,  and  of  including  in  his 
book  some  decisions  which  very  lately  have  been  pronounced  by  the 
county  chairmen,  and  by  the  judges  of  Assise.  The  annotations 
are  concisely  and  carefully  prepared  ;  but  we  are  of  opinion  that  in 
such  cases  annotations  should  be  grouped  (in  a  different  type)  imme- 
diately under  the  sections  to  which  they  relate.  The  extraordinaiy 
popularity  of  "  Morgan's  Chancery  Acts  and  Orders  "  with  the  pro- 
fession may  be  in  great  degree  attributed  to  that  arrangement ;  and 
**  Morgan  "  may  be  regarded  as  the  established  and  approved  model 
for  all  editors  of,  and  annotators  upon,  practical  Statutes. 

It  was  objected  to  the  Irish  Land  Act,  during  its  tedious  course 
through  the  Legislature,  that  the  interpretation  of  it  was  to  be  com- 
mitted to  some  thirty-two  different  persons,  being  the  county  chair- 
men of  Ireland.  That  these  gentlemen  shall  take  the  same  view  of 
the  questions  arising  on  ther  Act  is  not  to  be  expected.  Their 
decisions  will,  therefore,  hardly  be  valuable  until  they  have  been 
sifted  and  reviewed  by  the  appellate  court  Possibly  in  a  twelve- 
month hence  there  may  have  been  decisions  on  the  doubtful  points, 
which  Mr.  Donnell,  or  some  other  equally  able  editor,  may  include 
in  a  new  edition.  By  that  time  the  treatise  before  us  (which  we 
should  add  is  excellently  arranged  and  indexed)  will  probably  have 
attained  to  the  position  of  a  law-book  of  recognised  utility  and  as- 
sured standing. 

Finally,  it  is  to  be  regretted  that  the  cumbrous  mode  of  procedure 
under  Part  II.  of  the  Land  Act  is  such  as  in  effect  to  discourage,  if 
not  to  prohibit,  purchases  of  their  farms  by  occupying  tenants.  The 
intentions  of  the  Legislature  have  in  this  respect  been  checkmated 
effectually  by  the  authorities  to  whom  the  publication  of  '^  Rules  and 
Directions  "  was  committed.  There  is  no  prospect  of  a  landlord  and 
tenant  completing  the  sale  of  a  farm,  when  the  proceeding  will  be 
attended  with  expense  and  delay  equal  to  those  of  an  ordinary 
Chancery  suit.  The  second  part  of  the  Act  contemplated  an  expe- 
ditious and  inexpensive  procedure  ;  and  we  shall  be  surprised  if 
the  result  is  not,  to  render  what  might  have  proved  a  most  useful 
division  of  the  Act,  little  more  than  a  dead  letter. 

The  Constitutional  History  of  the  Church  Briefly  Examined.    By  the 
Rev.  Charles  Crossly.     London  :  Longmans,  Green,  <&c.     1871. 

Thb  present  work  is  obviously  not  written  for  lawyers.  It  deals 
with  Church  History  entirely  in  a  partizan  spirit,  and  will  only  be 
much  valued  by  those  who  have  a  decidedly  ecclesiastical  bias. 
To  others  it  may  be  interesting  as  a  record  of  such  views,  vakan^ 
quantum. 

Statute  Index.     By  H.  Walter  Ibbotson,  Solicitor.     Third  Edition* 
London:  Longmans  &  Co.     1871. 

This  is  a  work  likely  to  be  of  much  practical  utility.  It  is  not  so 
full  as  Stamp's  Index,  but  is,  perhaps,  more  convenient  for  ordinary 
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nse.  The  book  has  been  revised,  and  the  references  brought  down 
to  the  end  of  last  Session.  A  schedule  is  added  containing  a  list  of 
the  Acts  repealed  by  the  Statutes  for  the  revision  of  the  Statute 
Law.  The  portable  character  of  Mr.  Ibbotson's  book  will  also  tend 
to  recommend  it  both  to  the  profession  and  the  public. 

Further  Proposals  for  the  entire  Reconstruction  of  the  whole  Law. 
Bj  an  Outsider.     London:  Ridgway.     1871. 

The  author  of  this  pamphlet  objects  to  a  digest  and  a  code,  but 
proposes  that  a  Commission  of  "Privy  Councillors  and  others" 
should  collect  the  Statutes  and  cases  into  bundles  and  expurgate 
them.  The  residue  of  each  should  be  separately  arranged,  and,  as 
far  as  possible,  according  to  the  same  distribution.  An  Act  should 
then  be  passed  enacting  that  the  new  collection  of  Statutes  should  be 
the  Statute  Law  of  England,  and  another  Act  (why  have  another 
Act?)  enacting  that  the  new  collection  of  cases  should  be  observed 
as  the  Common  Law  in  all  Courts.  After  this  a  digest  should  be 
framed  containing  a  summary  of  the  Law  as  it  was  to  be  found  in  the 
Statutes  and  judicial  decisions,  as  consolidated  and  arranged  according 
to  the  plan  proposed.  The  pamphlet  is  certainly  worth  reading,  hut 
we  cannot  say  that  it  settles  the  important  question  which  is  therein 
discussed. 

Transactions  of  the  National  Association  for  the  Promotion  of 
Social  Science,  Newcastle-upon-Tyne  Meeting,  1870.  Edited  by 
Edwin  Pears,  LL.B.,  General  Secretary  of  the  Association. 
London  :  Longmans  <&  Co.     1871. 

The  Transactions  of  the  Association  are  a  record  of  the  papers  read 
and  discussions  taken  upon  them  at  the  Annual  Congress  of  the  four 
departments  under  which  the  work  of  the  Association  is  recorded. 
We  have  here  only  to  deal  with  one,  that  of  Jurisprudence  and 
Amendment  of  the  Law.  The  President  of  this  was  Lord  Neaves,  a 
Scotch  judge,  who  keeps  up  the  best  tradition  of  Scotch  wit  and 
wisdom,  and  whose  songs  will  possibly  be  remembered  when  his 
decisions  are  forgotten.  Perhaps  the  most  interesting  of  the  papers 
read  at  Newcastle  are  those  which  bear  on  the  then  pressing  ques- 
tions of  International  Law.  "  Is  it  desirable  to  prohibit  the  export 
of  contraband  of  war?^'  was  the  special  point  under  consideration. 
Mr.  Westlake  contributed  such  a  paper  on  the  subject  as  fully  bears 
out  the  reputation  he  has  gained  as  an  international  lawyer.  He 
answered  the  question  in  the  negative.  For  a  summary  of  his  argu- 
ments we  must  refer  to  the  volume  itself.  The  discussion  which 
followed  brought  much  valuable  information.  A  paper  on  the  subject 
of  International  Arbitration  by  Mr.  Beggs  opened  up  a  still  wider 
and  more  important  question.  The  paper  itself  is  an  appeal  to  the 
common  sense  of  the  nation  in  favour  of  an  earnest  endeavour  to 
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discover  whether  any  system  other  than  an  appeal  to  war  can  be  hit 

upon  for  the  decision  of  international  disputes.    Mr.  Beggs  has  no 

definite  proposal  of  his  own  to  make.     The  preface.informs  us  that  a 

special  committee  has  been  appointed  to  consider  and  report  on  the 

subject.     Probably  no  one  has  any  very  sanguine  hope  that  war  may 

be  at  once  got  rid  of.     But  the  public  discussion  of  the  subject  can 

only  be  productive  of  good.     Once  persuade  people  that  war  is  an 

unnecessary  evil,  and  the  dawn  of  permanent  peace  will  not  be  far 

off.     All  now  agree  that  war  is  an  evil.     The  men  are  probablj 

extinct  who  glorified  war  as  a  means  of  keeping  down  the  surplus 

population,  or  as  producing  an  active  and  energelic  frame  of  mind, 

while  probably  we  should  have  to  penetrate  to  remote  districts  to 

find  the  clergyman  who  still  teaches  that  wars  and  their  issues  are 

divinely  appointed  methods  of  judgment.     Even  the  Record  lately 

found  itself  in  a  difficulty  in  accounting  for  the  late  war  and  its 

results.     France  had  been  defeated  because  she  was  Romanist  and 

Infidel.     ThcU  was  clear.     But  how  about  Prussia?     The  Record 

was  bound  to  admit  that  even  a  smaller  por-centage  of  the  people  of 

Berlin  went  to  church  than  that  of  the  population  of   Paris.     A 

generation  ago  and  every  religious  publication  in  the  country  would 

have  taught  authoritatively  what  were  the  designs  of  Providence  in 

the  events  which  have  lately  taken  place.     Instead  of  this,  we  have 

now  everywhere  an  outcry  against  the  cruelty,  the  barbarism,  the 

inherent  injustice  of  war.     Everybody  acknowledges  this,  and  all 

are  ready  to  welcome  any  proposal  which  will  enable  us  to  do  without 

war.     The  International  League  proposes  one  more  war  to  put  down 

all  tyrants,  and  the  establishment  of  a  universal  republic  to  accomplish 

this  end.     The   Commune  of  Paris  wishes  for  fraternity  with  all 

nations ;  in  the  midst  of  its  own  struggle  for  existence  at  once  puts 

an  end  to  the  ill-treatment  of   German  workmen,  promotes  Poles, 

Americans  and  Italians  equally  with  Frenchmen,  and  talks  of  destroying 

the  Place  Vendome  because  it  gives  offence  to  foreigners.     Professor 

Seeley  seeks  to  arouse  the  enthusiasm  of  humanity  in  favour  of  a 

proposal  for  the  establishment  of  the  United  States  of  Europe,  and 

believes  that  in  this  way,  and  in  this  only,  may  we  hope  to  attain 

universal  peace.     Everywhere  the  common  aspiration  of  mankind  is 

increasingly  in  favour  of  peace.     We  are  beginning  to  see  that  the 

United  States  of  America,  in  fighting  to  preserve  the  Union,  was 

fighting  for  an  object  as  great  and  as  noble  as  the  extinction  of 

slavery  ;    that  she  was  fighting   to  preserve  that  cohesion  which 

enabled  her  when  her  greatness  was  over  to  at  once  disband  her  army 

of  three-quarters  of  a  million  of  men.     With  such  an  opinion  rapidly 

becoming  an  instinct,  it  is  clearly  wise  that  students  df  social  problems 

should  turn  their  attention  to  the  consideration  of  practical  schemes, 

and  for  this  reason  we  shall  hail  the  appearance  of  the  Social  Science 

Association's  report  on  this  subject  with  great  pleasure.     Whether 

we  agree  with  it  or  not  will  matter  little.     The  great  point  is  that 

the  subject  should  be  brought  under  public  discussion,  that  popular 

attention  should  be  repeatedly  turned  to  it,  and  that  thus  public 

opinion  should  be  educated.     In  taking  discussions  on  such  subjects, 
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and  sdll  more  in  carefully  considering  proposals  brought  before  it, 
the  Association  is  doing  a  national  service. 

Following  the  papers  on  international  arbitration,  comes  one  by 
Mr.  Dudley  Baxter  on  National  Defences.  The  transition  naturally 
recaUs  that  of  Oromweirs  advice,  «  Trust  in  Providence,  but  keep 
y^ur  powder  dry."  The  subject  need  not  be  gone  into  here.  Mr. 
Wilson  points  out  that  the  colonies  afford  ^ood  fields  for  experi- 
ments in  government.  We  quite  agree  with  him.  In  Natal,  we 
believe,  they  have  but  one  legislative  house.  The  experiment 
would  of  course  be  more  satisfactory  if  made  in  a  colony  like 
Victoria.  Would  it  be  impossible  to  have  Mr.  Hare's  scheme 
of  representation  tried  in  one  of  our  colonies  ?  All  our  Australian 
colonies  have  tried  many  experiments  in  legislation,  which  we  have 
either  taken  advantage  of  or  are  likely  to  do.  The  ballot  has  long 
worked  admirably  there.  The  hustings  have  long  ceased  to  exist 
Executions  were  conducted  privately  a  dozen  years  ago.  Several 
have  already  got  far  nearer  the  solution  of  the  education  difficulty 
than  England  has. 

Mr.  Joseph  Brown,  Q.C.,  took  up  the  question  of  the  unlimited 
liability  of  railway  companies  for  the  acts  of  their  servants,  and 
made  out  a  very  good  case  for  the  companies.  Mr.  Daniel,  Q.C., 
writes  on  the  subject  of  tribunals  of  commerce.  Other  papers  of 
great  interest  follow,  for  an  account  of  which  we  must  refer  our 
readers  to  the  volume  itself* 

Judgment  of  the  Judicial  Committee  of  the  Privy  Council  in  the 
case  of  EUbherd  v.  Purchas.  Edited  by  Edward  Bullock,  Esq., 
Barrister-at-Law,  Reporter  for  the  Law  Journal  Reports  in 
the  Judicial  Committee.    London  :  Butterworths.     1871. 

Remarks  on  some  parts  of  the  Report  of  the  Judicial  Committee  in 
the  case  of  Elphistone  v.  I^irchas,  and  on  the  course  to  be 
pursued  by  the  Clergy  in  regard  to  it.  A  letter  to  the  Rev. 
Canon  Liddon,  M.A.,  D.C.L.,  from  the  Right  Hon.  Sir  J.  T. 
Coleridge.    London :  Murray.    1871. 

Mr.  Bullock's  edition  of  the  above  important  judgment  is  a  useful 
publication.  A  concise  statement  of  the  charges  against  Mr.  Purchas 
and  of  the  results  of  the  judgment  is  prefixed,  and  the  Articles 
which  were  the  subject  of  Appeal  to  the  Judicial  Committee  are 
given  in  an  Appendix. 

Sir  J.  T.  Coleridge  attacks  the  judgment  in  what  it  lays  down 
with  respect  to  vestments,  and  the  position  of  the  officiating 
minister  when  consecrating  the  elements  for  the  Communion.  The 
author,  however,  has  no  sympathy  with  the  High  Churchmen  who 
have  ascribed  all  manner  of  improper  motives  to  the  members  of  the 
Judicial  Committee  who  concurred  in  the  judgment,  and  gives  some 
very  good  advice  to  Canon  Liddon,  who  had  written  an  intemperate 
letter  on  the  subject  in  the  Guardian  newspaper. 
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A  Treatise  on  the  Statutes  of  ElifaWh  against  Fraudulent  Convej- 
ances ;  the  Bills  of  Sale  Registration  Acts,  and  the  Law  of 
Voluntary  Dispositions  of  Property  independently  of  those 
Statutes;  with  an  Appendix,  containing  the  above  Acts  and  the 
Married  Woman's  Property  Act,  1870;  also  some  Unpublished 
Cases  (1700  to  1733)  from  the  Coxe  and  Melmoth  MSS.  Beport& 
By  Henry  W.  May,  B.A.,  Ch.  Ch.,  Oxford,  and  of  LincolnVInn, 
Barrister-at-Law.    London  :  Stevens  &  Haynes.     1871. 

The  author  has  undertaken  a  work  which  will  be  found  very  useful, 
and  we  agree  with  him  that  it  is  strange  that  no  modem  treatise  on 
the  subject  has  before  appeared  to  supply  what  has  hitherto  been  an 
undoubted  want.  A  large  part  of  the  law  here  collected  together 
can  indeed  not  be  found  in  any  other  text-books,  and  as  to  the 
remainder,  such  notices  as  these  are  scattered  in  many  books,  and  are 
very  partial  and  insufficient— often  necessarily  so,  because  they  are 
only  parts  of  one  complete  subject  with  which  the  author  deals. 
Judging  from  a  first  perusal,  the  practitioner  will,  we  think,  find 
nearly  all  the  aid  and  information  he  may  want,  and  the  student  will 
have  a  very  readable  means  of  gaining  a  comprehensive  survey  of  the 
whole  subject,  and  a  knowledge  of  the  reasons  and  principles  of  the 
law.  It  is  not  the  author's  fault,  perhaps,  that  no  reasons  or  prin- 
ciples have  been  deduced  from  the  cases  in  some  matters,  as  for 
instance  in  relation  to  what  constitutes  a  complete  gift  in  equity; 
for  the  courts  have  there  done  their  best  to  confuse  the  subject, 

The  writer  has  evidently  given  to  the  cases  (including  the  latest) 
an  independent  examination  and  analysis,  and  to  those  who  know  how 
many  errors  are  often  due  to  the  evil  practice  of  quoting  second-hand, 
this  will  be  a  great  merit.  We  have  no  doubt  the  volume  will  be 
looked  into  with  great  interest  by  the  members  of  that  branch  of  the 
profession  to  which  it  specially  refers. 

Patent  Law  and  Practice;  showing  the  Mode  of  Obtaining  and 
Opposing  Grants,  Disclaimers,  Confirmations,  and  Extensions  of 
Patents.  With  a  chapter  on  Patent  Agents.  By  a  Practitioner. 
London  :  Trubner  &  Co.     1871. 

This  work  contains  in  a  short  space  much  useful  information  on  the 
subjects  mentioned  in  the  title  page.  There  are  also  added  a 
schedule  of  stamp  duties,  a  list  of  fees  payable  to  the  law  officers, 
and  a  statement  of  the  charges  of  practitioners  in  relation  to  patents. 
The  book  is  intended  for  the  information  of  inventors  and  patentees, 
to  prevent  them  trusting  ignorantly  to  those  to  whom  they  confide 
their  patent  business,  and  also  for  the  use  of  such  solicitors  as  may 
be  suddenly  called  on,  without  having  paid  much  attention  to  this 
subject,  to  give  advice  on  some  point  connected  with  the  law  of 
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patents.  For  both  objects  the  work  is  highly  suitable.  The  author 
shows  a  thorough  knowledge  of  the  working  of  the  patent  law  ;  his 
information  is  accurate  and  clearly  stated ;  and  no  one,  we  venture 
to  say,  will  be  misled  by  him  on  a  single  point  connected  with  the 
practice  under  the  patent  law.  The  work  makes  no  pretension  to 
be  a  complete  treatise,  but  is  well  adapted  for  the  ends  it  has  in 
view. 


A  Practical  Introduction  to  Conveyancing,  containing  the  Substance 
of  two  Courses  of  Lectures  delivered  before  the  Incorporated  Law 
Society  in  1869-70-71.  By  Howard  Warburton  Elphinstone,  of 
Lincoln's-Inn,  Barrister-at-Law.  London  :  W.  Maxwell  &  Son, 
29,  Fleet  Street.     1871. 

These  lectures  are  written  in  a  pleasant  style,  and  are  as  well  calcu- 
lated as  any  treatise  on  the  subject  could  be  to  interest  the  reader. 
The  lectures  have  some  pertinent  observations  on  the  ignorance  of  the 
public  in  regard  to  English  law,  and  ascribe  it  in  a  great  measure 
to  the  influence  exercised  by  the  Roman  law  on  modern  thought. 
For  ourselves  we  are  inclined  to  regret  that  the  notions  of  the 
Roman  law  are  not  more  popular  than  they  are,  especially  when  we 
consider  the  enormous  complications  of  the  English  law  of  real 
[HToperty,  which,  as  Austin  well  observes,  nothing  but  the  eradication 
of  the  distinction  between  real  and  personal  property  will  entirely 
remove. 

The  author  also  considers  the  position  that  '^  a  man  can  do  what 
he  likes  with  his  own."  This  position,  in  English  legal  writers,  b 
generally  involved  in  a  good  deal  of  obscurity  owing  to  a  confusion 
between  rights  over  property  and  subjects  of  property,  the  word 
''  property"  being  used  indifferently  to  denote  the  one  and  the 
other.  To  say  that  the  law  will  allow  a  man  to  use  his  legal 
rights  as  he  pleases  is  merely  to  express  a  truism.  To  say  that 
the  law  will  not  allow  a  man  to  use  the  subjects  of  his  property  as 
he  pleases  is  to  say  that  the  law  will  not,  to  the  extent  covered  by 
the  proposition,  allow  an  absolute  interest  in  things  which  are  the 
subjects  of  property.  These  fallacies  are  well  treated  by  the  author, 
who  exposes  them,  not  in  the  technical  language  which  we  have  used, 
but  by  popular  illustrations. 

We  must  dissent  from  the  author's  statement,  that  the  divisions 
between  realty  and  personalty  correspond  *^  very  nearly  "  with  im- 
movable and  movable.  Not  that  any  reasonable  fault  can  be  found 
with  such  a  statement,  addressed  to  persons  who  are  learning  the 
elements  of  law.  Everything  cannot  of  course  be  explained  at  once. 
But  the  popular  mind  is  very  slow  in  understanding  that  "real 
property  "  (in  the  English  law)  has  any  other  meaning  than  **  im- 
movable property,"  or  **  personal "  other  than  "  movable."  This 
is  of^en  tacitly  assumed  when  it  is  said  that  real  and  personal  pro- 
perty are  essentially  distinct. 
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Mr.  Elphingtone  goes  on  to  speak  of  the  dlstinciion  between 
corporeal  and  incorporeal  hereditaments  as  of  great  historical  im- 
portance. Nothing  can  be  said  more  truly.  It  is,  however,  the  only 
importance  which  tho  distinction  possesses ;  and  the  distinction  has 
now  been  practically  swept  away  by  the  Real  Property  Amendment 
Act  of  1846. 

We  can  only  conclude  by  repeatiog  what  was  said  above,  that 
nothing  is  more  likely  to  give  an  intending  student  of  the  law  of 
real  property  an  intelligent  interest  in  the  subject  than  the  perusal 
of  Mr.  £lphinstone's  lectures. 

Was  Shakespeare  a  Lawyer)  being  a  Selection  of  Paesages  from 
"Measure  for  Measure/*  and  "All's  Well  that  Ends  Well/' 
By  H.  T.    London :   Longmans  h  Co.     1871. 

W£  see  no  reason  why  the  learned  author  of  this  little  book  should 
have  withheld  his  name  from  the  public,  when  we  consider  that  even 
a  Lord  Chancellor  has  been  proud  of  the  honour  of  associating  his 
name  with  the  works  of  Shakespeare  on  the  same  theme.  Indeed, 
the  noble  peer,  if  we  recollect  rightly,  treated  the  subject  with  much 
less  research,  and  only  dwelt  on  those  passages  in  the  plays  which 
bore  on  the  face  of  them  unmistakable  evidence  of  the  possession 
of  much  legal  knowledge  in  the  writer.  Unlike  our  author.  Lord 
Campbell  did  not  strain  the  language  of  passages  almost  to  contortion 
to  make  them  fit  in  with  certain  notions,  the  better  to  bear  out  the 
hypothesis  that  the  author  was  a  practical  lawyer.  There  is  no  doubt 
that  many  obscure  passages  are  apparently  satisfactorily  explained 
by  the  author,  but  other  learned  commentators  have  been  content  to 
accept  them  as  they  were,  always  avoiding  the  danger  of  putting  a 
wrong  coustruction  upon  them,  or  twisting  them  into  really  what 
was  never  intended. 

Our  author  seems  to  be  fully  imbued  with  the  idea  that  Shakes- 
peare once  practised  the  law.  We  have  never  heard  it  affirmed  that 
he  did,  and  the  arguments,  apart  from  the  references  to  legal  terms 
in  the  text  of  his  works,  rather  point  to  the  conclusion  that  he  did 
not.  It  is  pretty  certain  that  Shakespeare  was  exceedingly  familiar 
with  a  work  of  a  contemporary  author  on  wills,*  and  that  much  legal 
jargon  is  borrowed  from  this  source,  as  shown  by  Mr.  W.  L.  Rush- 
ton  in  his  little  book  on  the  subject,  published  in  1869.  The  author 
has  chosen  for  comment  two  plays  only,  and  they  abound  with 
expressions  of  a  semi-legal  character.  The  plot  and  character  of  the 
dramatis  personce  of  the  first  of  these  favour  highly  the  possession  of 
legal  lore;  the  other  not  much  so,  and  therefore  the  expressions 
savour  more  of  mere  ordinary  use. 

The  book  will  be  read  with  interest  by  Shakespearian s,  and  will 
form  a  useful  addition  to  the  already  somewhat  large  accumulation 
of  argument  that  Shakespeare  was  once  a  lawyer,  although  his 
possible  period  of  practice  is  on  all  hands  limited  to  seven  years. 

•  Swinbume'8  "Briefe  Treatise  of  Testaments  and  La«t  WiUcs,"  1500. 
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The  Law  and  Practice  of  Bankruptcy  and  Imprisonment  for  Debt. 
By  Lawford  Yate  Lee,  of  Lincoln's-Inn,  Esq.,  Barrister-at-Law. 
WiUiam  Maxwell  &  Son,  29,  Fleet  Street. 

This  book  has  come  to  our  hands  at  too  late  a  date  to  do  anything 
like  justice  to  its  contents.  It  is  founded  on  Shelford's  ''  Treatise.'' 
It  is  a  work  of  upwards  of  1000  pages,  and  contains  a  copious  index. 
Its  list  of  reported  cases  alone  occupies  thirty-seven  pages.  It  contains 
also  the  Statutes,  general  rules,  and  forms.  The  information  which  it 
contains  is  as  complete  as  could  be  wished  and  is  arranged  methodi- 
cally. It  does  not  lay  claim  to  be  a  scientific  treatise  on  the  law  of 
bankruptcy,  but  is  a  book  for  actual  practice.  With  this  by  his 
side  no  professional  man,  barrister  or  solicitor,  need  be  at  a  loss  to 
know  either  the  state  of  the  law  or  of  procedure.  The  author 
informs  us  that  having  had  the  subject  under  consideration  for  some 
years  he  had  determined  to  bring  out  a  new  edition  of  Shelford,  but 
that  the  alteration  of  the  law  by  the  Act  of  1869  was  so  complete, 
that  he  determined,  and  as  it  seems  to  us  wisely,  to  write  inde- 
pendently on  this  subject. 

Village  Communities  in  the  East  and  West.  Six  Lectures  delivered 
at  Oxford  by  Henry  Sumner  Maine,  Corpus  Professor  of  Juris- 
prudence in  the  University,  formerly  Law  Member  of  the  Supreme 
Grovernment  of  India.     London  :  John  Murray.     1871. 

Those  who  are  familiar  with  Mr.  Maine's  Ancient  Law  will  natur- 
ally expect  to  have  in  this  volume  one  of  great  interest.  Beaders 
of  the  earlier  work  will  remember  that  it  was  there  clearly  pointed 
out  that  civilisation  had  risen  through  status,  understanding  by  that 
term  all  the  rights  and  duties  which  are  collected  in  the  person  of  a 
particular  individual,  into  contract ;  that  when  nations  had  been  in 
the  earlier  stage  of  progress,  they  had  in  most  instances  been  in  the 
condition  of  groups  of  members  having  among  them  a  community  of 
property  ;  that  community  in  land,  as  it  is  the  latest,  was  also  the 
earliest,  idea  of  property ;  and  that  private  property,  instead  of  having 
its  rise,  as  was  universally  believed  in  the  early  part  of  this  century, 
in  the  selection  by  individuals  of  the  land  each  proposed  to  occupy, 
instead  of  each  person  becoming  owner,  as  Blackstone  says,  ''  of  that 
portion  of  land  which  he  seized  for  occupation,  for  shelter,  or  for 
shade,"  is  really  the  last  step  in  the  breaking  up  of  a  series  of  com- 
munal holdings,  or  the  result  of  the  intrusion  of  a  new  and  advanced 
system  of  law  into  a  society  in  which  the  purpose  of  law  is  only  to 
fill  the  gaps  left  by  the  law  set  by  each  paterfamilias.  In  the 
same  work  also  Mr.  Maine  pointed  out  that  in  India,  in  Bussia,  and 
in  the  border  countries  between  Turkey  and  Bussia  there  existed  a 
system  of  village  communities  in  which  many  of  the  ancient  features 
of  the  institution  had  continued  almost  unchanged.  In  these  countries 
there  is  still  a  community  of  land.    No  person  is  entitled  to  an  estate 
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in  fee  in  any  portion  of  the  land.  Each  person  is  part  owner  of 
the  whole.  A  man  may  sell  his  rights,  but  the  buyer  must  exactly 
step  into  his  shoes,  and  must  take  upon  him  the  exact  rights  and 
duties  in  regard  to  the  co-owners  that  were  gathered  together  ia 
the  person  of  the  vendor.  This  state  of  things  was  still  to  be 
found  in  the  Highlands  of  Scotland  only  150  years  ago.  The 
Highland  chief  was  not  the  feudal  owner  of  the  soil  as  our  fathers 
regarded  him.  He  was  simply  the  executive  officer,  generally  au 
hereditary  executive  officer  of  the  clan.  When  modern  law  worked 
its  way  into  the  Highlands  he  was  regarded  as  the  actual  owner, 
and  no  doubt  great  injustice  was  thus  done  to  the  clan  generally  by 
the  aggrandisement  of  the  chief. 

In  Scotland,  too,  as  in  Russia,  the  fiction  which  bound  all  the  mem- 
bers of  the  community  together  was  that  of  a  common  descent.  Every 
one  knew  it  was  a  fiction,  but  its  efficacy  was  none  the  less  powerful. 
Every  one  had  seen  new  comers  introduced  and  take  upon  themselves 
the  common  name.  In  Scotland  and  in  Russia  there  seems  to  have 
been  the  periodical  distribution  of  the  produce  of  the  soil  and  of 
provisions  purchased  for  the  common  stock.  But  it  was  to  India 
that  Mr.  Maine  directed  the  attention  of  his  readers  as  the  country 
in  which  the  village  community  was  to  be  found  existing  in  greatest 
perfection.  When,  therefore,  that  gentleman  was  appointed  law 
member  of  the  Supreme  Government  of  India,  every  one  expected 
that  he  would  be  able  to  add  to  the  store  of  knowledge  he  had  already 
gathered  on  this  interesting  subject.  The  volume  before  us  is  the 
first  fruits  of  his  Indian  experience.  It  consists  of  six  lectures 
delivered  at  Oxford,  by  Mr.  Maine,  as  Corpus  Professor  of  Juris- 
prudence. These  are  introductory  to  a  **  considerably  longer  course, 
of  which  the  object  is  to  point  out  the  importance  in  judicial 
inquiries  of  increased  attention  to  the  phenomena  of  usage  and 
legal  thought  which  are  observable  in  the  East.'* 

In  obtaining  the  knowledge  of  Indian  phenomena  Mr.  Maine 
acknowledges  his  obligation  to  Lord  Lawrence  and  to  Mr.  George 
Campbell,  now  Lieutenant-Governor  of  Bengal.  The  interest  of  the 
book,  however,  is  not  exclusively  in  its  descriptions  of  the  Indian 
village  community.  It  consists  rather  in  showing  or  suggesting  that 
traces  of  the  village  community  are  around  us  on  every  side.  The  in- 
stitution may  be  found  perhaps  in  its  fullest  development,  that  is,  in  its 
earliest  form,  in  India,  but  it  has  left  its  impressions  firmly  upon  our" 
modern  law  and  on  every  society  in  Europe.  Mr.  Freeman  has 
identified  fragments  of  Teutonic  society  organized  on  the  primitive 
model  existing  in  the  forest  cantons  of  Switzerland.  Von  Maurer  has 
found  ancient  Teutonic  agricultural  customs  and  forms  of  property  in 
land  occurring  in  the  more  backward  parts  of  Germany,  which  are 
clearly  derivable  from  the  same  source.  Mr.  Freeman,  following  up 
the  researches  of  Von  Maurer,  has  shown  how  the  politics  of  the 
Mark  have  become  the  politics  of  the  parish  vestry.  And  now  Mr. 
Maine,  following  the  example  of  Von  Maurer  and  Nasse,  and  pro« 
fiting  by  their  researches,  discusses  the  question  how  far  traces  of  the 
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early  village  commanitj  are  to  be  found  in  our  own  country.     His 
conclusion  is  that  the  village  community  of  India  exhibits  resem- 
blances to  the  Teutonic  township,  traces  of  which  are  to  be  found  in 
Switzerland,  in  Norway,  Sweden^  Scotland,  England,  and  Germany, 
which  are  much  too  strong  and  numerous  to  be  accidental,  and  that 
where  the  institutions  differ,  the  differences  may  be  at  least  plausibly 
explained.     Mr.  Maine  thinks  that  the  school  of  German  writers  on 
the  subject  have  successfully  shown  that  in  England  the  primitive 
Teutonic  proprietary  system  had  everywhere  a  tendency,  not  pro- 
duced from  without,  to  modify  itself  in  the  direction  of  feudalism. 
But  the  traces  of  the  village  community  which  he  points  out,  or 
rather  suggests,  in  this  country  are  very  numerous.     The  ordinary 
division  of  the  land  held  by  the  community  in  England,  as  elsewhere, 
seems  to  have  been  into  three  parts.     One  of  these  consisted   of 
waste  lands,  another  of  pasture  lands,  and  the  third  of  arable  lands. 
The  first  have  connected  with  them  in  England  a  great  number  of 
customs  which  may  possibly  have  descended  from  the  early  arrange- 
ment.     The  pasture  lands  seem  to  have  belonged,  as  did  all  the 
rest,  not  to  individuals  of  the  community,  but  to  the  whole  of  the 
members  in  common.     But  the  outsiders  of  the  village,  as  well  as 
those  who  had  a  right  to  a  share  of  the  arable  lands,  had  the  right  to 
use  the  pastures  after  the  crop  of  grass  had  been  removed.     At  a 
particular  day  the  lands  were  thrown  open,  the  fences  were  broken 
down,  and  all  had  a  right  to  pasture  their  cattle.     The  lammas  lands 
seem  to  have  been  used  in  this  way.     The  custom  still  survives,  and 
has  been  abolished  in  many  places  only  within  the  recollection  of 
persons  now  living.     The  arable  lands  of  the  community  were  usually 
divided  into  three  parts.     Each  one  of  these  in  succession  was  allowed 
to  remain  fallow  for  a  year.     The  remainder  was  apportioned  out 
among  the  householders,  the  householder  being  the  true  paterfamilias 
of  English  history.     The  division  was  probably  often  varied.     Some- 
times, also,  though  of  course  but  rarely,  the  waste  land  for  cutting 
firewood,  &c.,  was  varied,  some  of  our  present  commons  showing 
marks  of  having  been  under  cultivation.     Mr.  Maine  mentions  that 
the  great  baulks  of  land  separating  the  various  portions  of  the  arable 
land  belonging  to  the  community  are  in  many  places  still  visible. 

We  have  said  enough  on  this  point  to  show  that  the  book  is  sin- 
gularly suggestive.  It  makes  us  envy  the  men  who  are  to  hear  the 
'lectures  to  which  these  are  only  introductory.  Mr.  Maine  shows 
that  the  Indian  village  communities  throw  much  light  on  the 
history  of  those  of  Europe.  It  will  compel  us  to  rewrite  much 
of  our  history  of  real  property.  The  theory  laid  down  by  .our 
writers  of  text-books,  that  at  the  Roman  conquest  the  land  was 
divided  among  the  nobles,  who  again  subdivided,  and  that  the  land 
was  dealt  with  practically  much  as  it  is  now,  will  have  to  be  aban- 
doned. It  was  very  simple  and  easy  of  comprehension,  but  after 
reading  this  volume  we  are  afraid  we  must  say  that  it  is  incredible. 
As  we  have  already  remarked,  the  lectures  are  introductory  to  a 
much  longer  course.  Should  this  work  out  the  views  suggested  by 
the  opening  lectures,  the  author  will  have  succeeded  in  conferring 
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upon  the  history  of  jurispradence  a  work  of  even  greater  importance 
than  his  ''  Ancient  Law/'  and  of  the  latter,  it  may  be  said  that  it  is 
almost  the  only  book  in  the  language  which  an  Englishman  can  point 
out  to  a  foreigner  as  one  which  will  bear  comparison  with  the  best 
of  the  works  of  continental  jurists. 

The  Academical  Study  of  the  Civil  Law.  An  Liaugural  I^ecture 
delivered  at  Oxford,  February  26th,  1871.  By  James  Brice, 
D.C.L.,  of  Lincoln's-Lin,  Barrister-at-Law,  and  Fellow  of  Oriel 
College;  Begins  Professor  of  Civil  Law  in  the  University  of 
Oxford.    London  and  New  York:  Macmillan  &  Co.     1871. 

This  lecture  has  for  its  object  to  point  out  the  importance  of  a  sivAj 
of  Boman  law.  The  writer  urges  that  England  has  lost  much  by 
discontinuing  this  study.  It  was  shown  in  these  pages  that  und^r 
Yacarius  this  country  once  had  a  chance  of  obtaining  for  the  civil 
law  a  firm  footing  amongst  us.  But  the  bigotry  of  the  time  cut  us 
off  from  that  study,  which,  more  than  any  other,  would  have  linked 
our  civilization  with  that  of  continental  countries.  Dr.  Brice  seems 
to  regard  this  as  an  unmixed  evil.  We  cannot  admit  this,  though  we 
are  disposed  to  rate  the  importance  of  a  study  of  Roman  law  as  high 
as  he  does.  We  believe  it  to  have  been  a  real  gain  to  western 
European  thought  that  the  whole  of  its  modern  legal  literature 
should  not  have  been  cast  in  the  same  mould.  Ours  has  had  a  dis- 
tinctly national  growth;  and  when  future  jurists  write  the  history  of 
comparative  jurisprudence,  they  will  have  something  to  say  in  favour 
of  the  English  system.  That  its  excellences  are  not  so  conspicuous 
as  those  of  the  Roman  system  is  a  mere  truism,  but  it  has  sufficed  for 
our  wants,  and  we  have  not  had,  nor  are  we  likely  to  have,  to  break 
with  all  our  ancient  legal  traditions,  and  reconstruct,  or  rather 
borrow,  another  legal  system  in  the  way  that  France  and  other  coun- 
tries have  had  to  do,  among  whom  the  civil  law  took  firmer  root 
than  it  did  among  ourselves. 

Still  we  do  regard  the  present  isolation  of  our  juridical  science  as 
an  evil,  and  we  believe  that  much  of  the  rigidity  of  our  present 
system,  much  of  the  slavish  adherence  to  precedent  as  gathered  from 
decided  cases,  is  to  be  accounted  for  by  the  fact  that  English  lawyers 
have  hitherto  been  acquainted  only  with  their  own  system  of  law. 
The  time  has  certainly  come  when  every  one  who  enters  on  the  study 
of  law  should  be  made  acquainted  with  some  other  system  or 
systems.  This  being  so,  there  is  no  other  system  which  will  bear 
comparison  for  a  moment  with  that  of  Rome.  It  will  enable  him  at 
once  to  becorao  acquainted  with  the  leading  features  of  most  of  the 
modern  codes,  and  it  will  make  him  acquainted  with  a  body  of  juris- 
prudence which  has  succeeded  in  laying  down  a  number  of  principles 
within  the  compass  of  which  almost  every  conceivable  case  will  fall. 
The  author  shows  this  very  satisfactorily.  We  have  great  pleasure 
in  commending  his  introductory  lecture  to  the  attention  of  our 
readers. 
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Fifty-third  Annual  Report  of  the  Trustees  of  the  New  York  State 
Libraiy,  Albany.    The  Argus  Company.     1871. 

WTe  have  received  the  above  report,  which  states  that  the  library  in 
question  contained,  at  the  close  of  last  year,  no  less  than  82,866 
volumes,  of  which  number  21,911  formed  the  law  library.  These 
have  been  acquired,  some  by  purchase,  and  some  by  donation  and 
exchange.  The  library  has  on  its  shelves,  Hansard's  Debates  from 
the  beginning,  making  in  all  202  volumes,  and  the  journals  and 
sessional  Parliamentary  papers  in  150  volumes.  Valuable  additions 
of  British  reports  and  law  treatises  have  lately  been  made.  The 
cSitaloguc,  which  is  voluminous,  is  interesting  as  showing  a  large 
collection  of  standard  and  current  works  of  all  countries. 

Pacific  Law  Reporter.     San  Francisco.     1871. 

This  is  a  new  weekly,  and  contains  a  digest  of  the  latest  legal  in- 
formation, gleaned  principally  from  the  American  and  English  legal 
journals,  for  circulation  among  the  profession  in  California. 

The  American  Law  Review,  January,  1871.    Boston :  Little,  Brown, 
&Co. 

The  subjects  treated  of  in  (his  number  are  important.  That  on 
'*•  Contraband  of  War"  has  been  prepared  with  very  great  care,  and 
shows  on  the  face  of  it  that  the  author  had  studied  the  subject 
deeply.  Much  has  been  written  on  the  subject  of  late,  and  yet  it  is 
far  from  being  exhausted.  In  times  of  peace  it  generally  lies  in 
abeyance,  but  as  soon  as  war  is  proclaimed  between  nations  the 
question  crops  up  immediately,  which  previously  had  been  allowed 
to  die  away  without  amendment.  "  Expert  Testimony  "  is  another 
article  very  interesting  to  the  profession,  it  having  taken  the  first 
prize  at  the  Harvard  Law  School  last  year.  "  Burdens  of  proof  in 
cases  of  negligence,"  and  **  Ultra  Vires,^*  with  the  usual  summary  of 
events  and  book  notices,  form  the  contents  of  this  excellent  number. 

The  Journal  of  Jurisprudence  and  Scotch  Law  Magazine.     Edin- 
burgh: T.  &  T.  Clark,  1871. 

The  parts  for  the  last  quarter  contain  the  usual  number  of  articles, 
besides  the  current  events,  notes  of  cases,  &c.  The  articles,  with 
two  exceptions,  are  all  on  Scotch  law  subjects,  the  law  of  Hypothec 
being  most  prominent.  This  was  the  subject  of  recent  inquiry,  on 
which  a  Bill  in  the  House  was  based,  but  which  has  been  thrown 
out.  An  interesting  biography  of  John  Austin  is  commenced  in 
the  Api'il  number,  and  will  be  continued  in  future  ones. 

Albany  Law  Journal.     Albany :  Weed,  Parsons  &  Co.     1871. 

This  very  interesting  journal  maintains  the  position  it  has  rapidly 
won  for  itself,  both  on  the  other  and  on  this  side  the  Atlantic.     It  is 
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one  of  the  best  got-up  legal  periodicals  of  the  day,  and  much  learning 
is  displayed  in  its  contents. 

The  National  Bankruptcy  Register.     A  Record  of  Law  Reports  and 
Proceedings  in  Bankruptcy  in  all  the  States.    New  York.     1871. 

This  bi-oaonthly  periodical  is  what  it  purports  to  be  in  its  title ;  and 
we  have  no  doubt,  although  it  relates  exclusively  to  that  one  subject 
— -banknipteyy  that  it  will  be  found  exceedingly  useful  to  practi- 
tioners generally.    The  cases  are  reported  at  considerable  length. 

Lord  Lieutenant  and  High-Sheriff.     1870. 

This  is  the  subject  of  a  little  reprint  from  the  Oxford  Journal 
Mr.  Disraeli  states  in  his  ^^Lothair"  that  there  is  no  doubt 
the  High-Sheriff  takes  precedence  of  every  one,  even  the  Lord- 
Lieutenant.  Mr.  J.  M.  Davenport  has  undertaken  to  repel  this 
assertion,  and  to  affirm  ^*  that  the  Lord-Lieutenant,  as  locum  tenent 
of  the  Sovereign,  has  precedence  of  every  one  in  the  county,  and 
that  the  High-Sherifi  does  not,  under  any  circumstances,  precede  the 
Lord-Lieutenant,  nor  socially  take  precedence  of  any  peer."  The 
contrary  view,  he  says,  was  derived  from  a  misinterpretation  of  a 
dictum  of  Chief  Justice  Coke,  and  refers  to  a  pamphlet  of  Sir  Charles 
Toung,  Garter  King-at-Arms,  printed  in  1860,  in  the  preparation  of 
which  he  had  some  share. 
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CODIFICATION  OP   THE    LAW. 

Thb  following  is  the  reply  of  Mr.  David  Dudley  Field,  of  New 
Tork,  to  an  invitation  from  some  members  of  the  Californian  Bar  to 
deliver  an  address  at  San  Francisco  on  the  subject  of  Law  Revision, 
Codification,  and  Reform.  The  subject  has  been  dealt  with  at  con- 
siderable length  in  former  numbers  of  this  magazine,  and  in  another 
part  of  this  number  will  be  found  an  article  relating  to  the  letter  in 
question  : — 

"  Nxw  York,  NoveTnber  28, 1870. 

"  Gektlbmkn, — Tour  letter  of  June  28t.h  was  handed  to  me  in 
San  Francisco  as  I  was  on  the  point  of  leaving,  else  I  should  certainly 
have  accepted  your  invitation.  I  promised,  instead,  to  give  you  in 
writing  something  that  I  should  have  said,  but,  until  now,  I  have 
not  had  leisure  to  write  all  I  wished. 

**  You  are  already  familiar  with  much  that  has  been  done  in  this 
State  in  the  way  of  codification.  In  some  respects,  indeed,  you 
bave  gone  beyond  us.  For  though  New  York  has  caused  the  pre- 
paration of  a  code,  or  series  of  codes,  of  the  whole  body  of  the  law, 
divided  into  five  portions,  and  known  as  the  civil  code,  penal  code, 
political  code,  code  of  civil  procedure,  and  code  of  criminal  pro- 
cedure, she  has  enacted  only  a  portion — about  a  third— of  one  of  the 
five,  while  California  has  adopted  two  of  them  ;  that  is  to  say,  the 
codes  of  civil  and  criminal  procedure,  in  nearly  their  completed 
state.  Your  example  has  been  followed  by  the  other  Pacific  com- 
munities— Oregon,  Nevada,  and  Washington — and  by  nearly  all  the 
inlying  territories  between  the  sea  and  the  Mississippi. 

"  Why  New  York  has  paused  in  the  work  of  law  reform,  it  would 
not  be  difficult  to  explain.  The  pause,  however,  is  not  likely  to  be 
of  long  duration.  It  requires  no  prophet  to  foresee  that  our  people, 
with  all  the  other  English-speaking  communities,  will  yet  insist  upon 
having  the  whole  body  of  their  law  in  a  form  accessible  and  intel- 
ligible to  all  who  are  governed  by  it.  Whether  New  York  will 
keep  the  lead  depends  upon  herself.  In  one  respect,  indeed,  she  has 
already  lost  it,  for  the  honour  of  being  the  first  to  enact  a  code  of 
the  common  law  of  England  belongs,  not  to  England  nor  to  New 
York,  but  to  Dakota,  one  of  the  youngest,  but  most  vigorous  of  our 
territories. 

"  That  a  general  and  comprehensive  code  of  the  principal  branches 
of  the  law  is  very  much  needed,  is,  to  my  mind,  most  evident.  I 
know  that  many  hold  to  the  opposite  opinion,  but  this  opinion 
appears  to  me  rather  the  prepossession  of  lawyers  in  favour  of  things 
as  they  are,  than  the  result  of  reasoning. 

''  Oar  law  is  in  a  state  of  chaos.  Nothing  will  bring  it  out  of  chaos 
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but  a  code.  These  two  propositions,  if  true,  are  decisive  of  the 
question  of  general  codification.  For  the  truth  of  the  first,  I  appeal 
to  you,  and  to  everj  lawyer  of  experience  or  study.  Look  at  our 
libraries,  listen  to  the  arguments  at  the  bar,  read  the  decisions  from 
the  bench. 

<' Taking  at  hazard  a  volume  of  California  reports,  the  23rd, 
I  have  asked  a  friend  to  tell  me  how  many  cases  are  reported  in  the 
volume,  how  many  citations  of  authorities  there  were,  and  the 
sources  from  which  they  were  derived,  and  ho  has  informed  roe  that 
163  cases  are  reported,  that  the  citations  were  1394,  being  on  an 
average  of  nine  to  each  case,  and  that  they  were  derived,  683  from 
California,  277  from  New  York,  120  from  England,  110  from  Massa- 
chusetts, 43  from  the  federal  courts,  and  the  rest  in  unequal  numbers 
from  twenty-two  different  states.  And  as  I  like  upon  occasions 
to  fortify  myself  with  the  authority  of  great  names,  I  take  the 
following  passage  from  a  pamphlet  published  last  spring  by  the 
present  lord  chief  justice  of  England,  in  which,  referring  to  the 
proposed  revision  of  the  English  law,  he  says:  'We  seem  to  be 
making  no  progress  whatever  toward  reducing  to  any  intelligible 
shape  the  chaotic  mass — common  law,  equity  law,  crown  law, 
statute  law,  countless  reports,  countless  statutes,  interminable 
treatises — ^in  which  the  law  of  England  is,  by  those  who  know 
where  to  look  for  it,  and  not  always  by  them,  to  be  found.' 

"  The  truth  of  the  second  proposition,  will,  I  think,  appear  upon  a 
little  consideration.  The  chaotic  state  of  the  law  arises,  of  course, 
from  the  vast  mass  of  unarrauged,  and  some  times  discordant, 
material.  To  take  this  material,  separate  the  discordant  parts, 
analyze,  arrange,  compress,  remould  the  rest,  is  to  educe  order  out  of 
chaos.  The  result  is  a  digest  or  a  code.  The  difference  between 
the  two  is  so  well  stated  by  Mr.  Justice  Willes,  in  his  dissent  from 
the  second  report  of  the  English  digest  of  law  commission,  that 
I  will  quote  the  whole,  as  follows : — 

'^  *  I  respectfully  dissent  from  the  report,  for  the  following  reason : 
Because,  fully  agreeing  that  a  first-rate,  modern  digest  of  English 
law  is  to  be  desired  (for  professional  use),  I  think  it  will,  when  made, 
after  all,  be  only  a  makeshift  for  a  code,  or  rather  series  of  codes. 
Quite  apart  from  the  authority  and  example  of  so  many  other 
countries,  which  can  hardly  all  be  mistaken,  a  code  is  preferable  to  a 
digest  in  many  points  of  view.  A  digest  gathers  and  compiles  what 
has  been  decided  and  ordained,  and,  amongst  other  relics,  it  will 
preserve  the  conflicts  of  common  law  and  chancery  and  the  rest ; 
whereas  a  code  must  needs,  once  and  for  all,  lay  down  uniform  rules 
of  justice  to  govern  every  court.  Thus  a  code  will  swallow  up  at 
once  mischiefs  of  detail,  the  instances  of  which  would  choke  a  digest. 
Moreover,  a  digest  will  be  limited  to  English  reports  and  treatises, 
and  BO  far  as  regards  affairs  peculiarly  our  own,  such  as  real  pro* 
perty,  this  exclusion  of  foreign  systems  may  be  tolerable  enough ;  but 
as  to  mercantile  and  maritime  affairs,  there  will  be  so  much  oppor- 
tunity for  choice  and  improvement  thrown  away.  It  seems  even 
possible  that  a  really  well-considered  code,  not  restricted  to  a  digest 


Events  oftlie  Quarter.  161 

of  our  0V7a  jurisprudence,  but  embodying  improvements  suggested  by 
a  comparison  of  our  own  laws  with  those  of  other  countries,  might 
contribute  something  to  a  great  object — the  gradual  formation  of 
international  mercantile  and  maritime  law.'  This  short  statement  is, 
to  my  thinking,  an  unanswerable  argument.  The  experience  of  the 
English  commission  is  another.  In  its  first  report,  dated  in  May, 
1867,  it  expressed  the  opinion  *  that  a  digest  of  law  is  expedient,' 
and,  in  regard  to  the  means  of  procuring  if,  recommended  '  that  a 
portion  of  the  digest,  sufficient  in  extent  to  be  a  fair  specimen  of  the 
vrhole,  should  be  in  the  first  instance  prepared.'  Pursuant  to  this 
recommendation,  three  members  of  the  bar  were  selected  to  prepare 
specimen  digests,  embracing  the  subjects,  first,  of  bills  of  exchange, 
including  promissory  notes,  bank  notes  and  chocks  ;  second^  of  mort- 
gages, including  liens,  and  third,  of  rights  of  way,  water  and  light, 
and  other  easements  and  servitudes.'  But  the  second  report  of  the 
commission,  dated  in  May  of  the  present  year,  holds  the  following 
language  :  '  The  gentlemen  whose  assistance  we  have  had  have  laid 
before  us  materials  of  considerable  value,  and  have  enabled  us  to 
form  conclusions  as  to  the  conduct  of  the  entire  work.  But  we  think 
it  unadvisable  to  continue  any  further  this  mode  of  proceeding.' 
The  appointment  of  a  permanent  commission  was  then  recom- 
mended. It  is  to  this  report  that  the  dissent  of  Mr.  Justice  Willes 
was  appended.  One  of  the  three  gentlemen  selected  to  prepare  the 
specimen  digests  has  since  addressed  a  letter  to  the  lord  chancellor 
on  the  subject  of  codes  and  digests,  in  which  he  says  ^  that  the  digest 
commission,  judging  from  the  completed  part  of  the  specimen  digest 
which  I  was  commissioned  to  prepare,  or  from  those  framed  by  ray 
learned  colleagues,  concluded  that  it  would  fill  a  hundred  volumes.' 

'^  It  is  easy  to  see  why  a  digest  should  be  of  inconvenient  length. 
Being  a  collection  of  adjudged  cases  and  legislative  enactments,  the 
different  parts  will  run  into  each  other,  and  must  needs  be  full  of 
repetition  and  contradiction,  while  the  code  is  a  digest  reduced  to  its 
elements,  where  nothing  is  repeated,  and  each  principle  is  taken  by 
itself  and  ranged  with  cognate  principles  only.  To  illustrate  by 
example  ;  a  treatise  upon  bills  ot  exchange  will  be  sure  to  contain 
also  the  law  of  contracts,  as  applicable  to  bills,  and  refer  to  thousands 
of  adjudged  cases;  in  like  manner,  a  digest  will  contain  a  citation  of 
those  cases,  and  notes  of  the  points  decided  in  each;  while  a  code 
will  send  to  the  chapter  on  contracts  all  that  relates  to  contracts,  and 
retain  in  the  chapter  on  bills  only  what  is  peculiar  to  them.  In  this 
-way  the  hundred  volumes  of  digest  may  be  re  luced  to  five  volumes 
of  code. 

"  I  have  thus  endeavoured  to  show  that,  in  the  present  state  of  our 
law,  a  code  is  a  necessity.  But  if  it  were  not  necessary,  it  would, 
in  my  opinion,  be  expedient  for  several  reasons.  It  would  reduce 
the  laws  of  the  land  to  an  accessible  and  intelligible  form,  and  thus 
bring  them  within  reach  of  the  people,  who  are  to  regulate  their 
own  conduct  by  them,  and  who  should  be  able,  in  great  measure,  to 
judge  for  themselves  of  their  legal  rights  and  duties.  It  would 
enable  the  legislative  department  to  make  intelligently  those  reforms 
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which  all  believe  to  be  needed,  to  lop  off  unsatisfactory  or  super- 
fluous rules,  and  reconcile  conflicting  ones,  changes  which  can  be 
efl'ected  only  by  bimultaneous  and  comprehensive  legislation.  And  it 
would  lessen  the  labour  of  judges  and  lawyers,  enabling  both  to 
dispense  with  the  larger  number  of  those  books  which  now  incumber 
the  shelves  of  their  libraries. 

"  But  great  as  are  these  advantages,  some  will  say  they  are  over- 
come by  certain  disadvantages,  the  chief  of  which  are  the  supposed 
inability  of  a  code  to  provide  for  the  future,  its  supposed  un- 
certainty, and  its  supposed  inflexibility. 

^*To  the  first  objection,  it  may  be  answered  that  a  code  will 
provide  for  the  future  as  well  as  law  in  any  form  is  capable  of  doing 
it.  If  there  be  any  law,  written  or  oral,  it  can  be  stated  in  words 
and  placed  in  a  code.  The  objection  means  nothing,  unless  it 
assumes  that  the  code  will  undertake  to  exclude  all  law  except  that 
which  it  contains,  an  assumption  not  founded  in  fact.  The  civil 
code  prepared  for  Mew  York  does  not  profess  to  contain  all  the  law. 
'  All  that  it  professes  is,  to  give  the  general  rules  upon  the  subjects 
to  which  it  relates,  which  are  now  known  and  recognised,  so  far  as 
they  ought  to  be  retained,  with  such  amendments  as  seemed  best  to 
be  made,  and  saving  always  such  of  the  rules  as  may  have  been 
overlooked.  In  cases  where  the  law  is  not  declared  by  the  code,  it 
is  to  be  hoped  that  analogies  may,  nevertheless,  be  discovered  which 
will  enable  the  courts  to  decide.  If,  in  any  such  case,  an  analogy 
cannot  be  found,  nor  any  rule  which  has  been  overlooked  and 
omitted,  then  tlie  courts  will  have  either  to  decide,  as  at  present, 
without  reference  to  any  settled  rule  of  law,  or  to  leave  Uie  case 
undecided,  as  was  done  by  Lord  Mansfleld,  in  King  v.  ^Toy,  1  W. 
B).,  640,  trusting  to  future  legislation  for  future  cases.'  '  Therefore,  if 
there  be  an  existing  rule  of  law  omitted  from  this  code,  and  not 
inconsistent  with  it,  that  rule  will  continue  to  exist  in  the  same  form 
in  which  it  now  exists ;  while  if  any  new  rule,  now  for  the  first  time 
introduced,  should  not  answer  the  good  ends  for  which  it  is  intended, 
which  can  be  known  only  from  experience,  it  can  be  amended  or 
abrogated  by  the  same  law-giving  department  which  made  it ;  and  if 
new  cases  arise,  as  they  will,  which  have  not  been  foreseen,  they 
may  be  decided,  if  decided  at  aU,  precisely  as  they  would  now  be 
decided,  that  is  to  say,  by  analogy  to  some  rule  in  the  code,  or 
to  some  rule  omitted  from  the  code,  and,  therefore,  still  existing,  or 
by  the  dictates  of  natural  justice.' 

*<The  second  objection  of  supposed  uncertainty  rests  upon  this 
argument:  that  after  every  effort  to  condense,  arrange,  and  make 
plain,  language  will  still  be  liable  to  different  interpretations.  But 
condensation  and  arrangement  do  not  conduce  to  uncertainty.  On 
the  contrary,  they  are  the  best  help  to  perspicuity.  All  language  is 
liable  to  misconstruction ;  that,  however,  is  not  an  objection  to  the 
use  of  language.  Every  line  of  the  statute  of  frauds,  said  a  grea^ 
English  judge,  is  worth  a  subsidy.  But  was  there  ever  a  statute  so 
loaded  with  interpretation  and  commentary  1  The  constitution  of  the 
United  States  is  a  most  beneficent  instrument ;  but,  after  eighty 
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years,  the  courts  have  not  yet  done  with  deciding  upon  its  cou- 
struction. 

*'  The  third  objection  of  supposed  inflexibility  has  as  little  merit  as 
the  other  two.  It  means,  of  course,  that  when  the  courts  decide, 
without  a  code,  they  have  greater  liberty  of  decision  than  with  it, 
and  that  this  liberty  is  a  good  thing.  The  answer  to  the  objection  is, 
first,  that  such  a  Uberty,  if  it  existed,  would  not  be  a  good  thing. 
No  judge  should  have  power  to  decide  a  cause  without  a  rule  to 
decide  it  by,  else  the  suitor  is  subjected  to  his  caprice.  The  second 
answer  is,  that  the  courts  have  not  greater  liberty  to  decide  right 
without  a  co<fe  than  with  it.  The  rules  which  govern  the  judges  in 
their  decisions  are  contained  in  precedents.  A  code  is  a  collection  of 
the  general  rules  thus  contained. 

"  '  Another  way  of  stating  the  ohjection  is,  to  say  that  while  the 
common  law  is  expansive,  a  code  does  not  expand  or  adapt  itself  to 
the  expanding  exigencies  of  society.  A  different  phrase  for  the  same 
idea  is,  that  the  common  law  is  elastic  and  accommodating,  and  that 
a  code  will  be  the  opposite.  Now,  to  say  that  a  law  is  expansive, 
elastic,  or  acconmiodating,  is  as  much  as  to  say  that  it  is  no  law  at 
all.  The  real  significance  of  the  objection,  if  it  has  any  significance 
is,  that  it  is  better  to  let  the  judges  make  the  law  as  they  go  along, 
than  to  have  the  lawgiver  make  it  beforehand.  For,  if  the  judges 
are  to  decide  according  to  known  rules,  those  rules  can  be  written 
by  the  lawgiver  as  easily  as  they  can  be  spoken  from  the  bench,  or 
taken  down  by  the  reporters.  And  even  though,  in  particular  cases, 
the  judges  should  fail  to  find  such  rules,  and  should  have  to  make 
rules  as  the  cases  occur;  that,  too,  can  be  done  as  easily  when  the 
known  rules  are  placed  in  a  code,  as  when  they  repose  in  the  breasts 
of  judges,  or  in  the  leaves  of  reports.  80  long  as  a  code  is  confined 
to  the  rules  of  law  as  they  now  exist,  it  is  neither  more  nor  less 
expansive  than  the  common  law.  When  the  inquiry  concerns  new 
cases,  it  is  divisible  into  two  parts,  one  relating  to  those  cases  which 
are  foreseen,  and  the  other  to  those  which  are  not  foreseen.  Those 
which  are  foreseen  the  lawgiver  can  provide  for,  and  it  is  his  duty 
to  provide  for  them.  Those  which  are  not  foreseen  cannot  be  pro- 
vided for,  except  by  directing  the  courts  to  decide  according  to  the 
analogy  of  existing  rules,  when  there  is  such  an  analogy ;  and,  when 
there  is  none,  then  to  decide  according  to  the  dictates  of  natural 
justice.' 

*'  These  considerations  serve  to  show  that  even  an  old  community 
like  England  cannot  get  on  much  longer  without  a  code.  How 
much  stronger  is  the  argument  in  respect  of  a  commudity  like 
yonrs  !  Even  New  York  has  not  half  the  impediments  in  the  way  of 
reform  that  obstruct  the  path  of  England ;  but  California  has  scarcely 
none  at  all.  A  state  yet  in  its  infancy — for  twenty  years  mark  only 
the  beginning  of  life  in  political  institutions — can  make  or  reform  its 
laws  without  infringing  upon  vested  interests  or  ancient  prejudices, 
or  the  usages  of  generations.  For  such  a  state,  before  all  others, 
there  cannot  be  a  doubt  about  the  advantage  of  putting  all  its  laws 
into  a  written  and  systematic  form ;  in  other  words,  making  codes  of 
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thorn.  To  import  into  such  a  state  the  chaotic  mass  which  is  called 
llic  law  of  England,  is  like  bringing  over  from  beyond  the  sea  a  half- 
ruined  house  to  dwell  in,  instead  of  building  for  ourselves. 

'*In  looking  about  for  plans  or  models,  perhaps  you  will  look 
at  the  civil  and  penal  codes  which  have  been  prepared  for  New  York. 
It  may  be  natural  for  you  to  do  so,  since  you  have  already  adopted 
our  codes  of  civil  and  criminal  procedure,  ports  of  our  system,  and 
that  fact  may  induce  you  to  look  at  the  rest.  It  would  be  sheer 
affectation  in  me  to  appear  indifferent  about  the  opinion  you  may 
form  of  their  fitness  to  serve  you  for  examples.  I  am  very  sensible 
of  their  defects  ;  I  know  better  than  any  one  else  what  an  amount  of 
labour  they  have  cost,  and  how  impossible  it  is  that  they  should  not 
show  mistakes  and  omissions.  Nor  have  I  forgot  the  eloquent 
protest  of  Macaulay,  prefixed  to  the  draft  of  the  penal  code  for  India. 
'  To  the  ignorant  and  inexperienced,  the  task  in  which  we  have  been 
engaged  may  appear  easy  and  simple.  But  the  members  of  the 
Indian  government  are  doubtless  well  aware  that  it  is  among  the  most 
difficult  tasks  upon  which  the  human  mind  can  be  engaged  ;  that 
persons  placed  in  circumstances  far  more  favourable  than  ours  have 
attempted  it  with  very  doubtful  success  ;  that  the  best  codes  extant, 
if  malignantly  criticised,  will  be  found  to  furnish  matter  for  censure 
in  every  page  ;  that  the  most  copious  and  precise  of  human  languages 
furnish  but  a  very  imperfect  machinery  to  the  legislator;  that  in  a 
work  so  extensive  and  complicated  as  that  in  which  we  have  been 
engaged,  there  will  inevitably  be,  iu  spite  of  the  most  anxious  care, 
some  omissions  and  some  inconsistencies,  and  that  we  have  done  as 
much  as  could  reasonably  be  expected  of  us  if  we  have  furnished  the 
government  with  that  which  may,  by  suggestions  from  experienced 
and  judicious  persons,  be  improved  into  a  good  code.' 

'^  Emboldened  by  this  opinion,  and  bespeaking  no  less  indulgence, 
I  will  venture  to  recommend  to  you  the  civil  and  penal  codes 
prepared  for  New  York.  I  am  certain  that  they  are  far  better  than 
no  code  at  all,  that  the  general  plan  upon  which  they  are  constructed 
is  right,  and  that  whatever  errors  experience  may  make  apparent  in 
the  execution  are  susceptible  of  simple  and  easy  remedy. 

"  They  have  been  now  three  years  published,  during  which  time 
you  may  have  seen  many  criticisms,  friendly  and  unfriendly.  But 
this,  I  think,  you  will  have  observed,  that  the  unfriendly  criticism 
comes  principally,  if  not  exclusively,  from  those  who  do  not  desire 
to  believe  in  a  code  at  all,  and  who  disprove  and  reject  the  codes  of 
civil  and  criminal  procedure  which  you  have  thought  it  wise  to 
adopt,  and  with  which,  if  I  am  not  misinformed,  you  are  quite 
satisfied.  Indeed,  I  think  I  may  say  that  hostility  to  the  proposed 
codes  goes  hand  in  hand  with  hostility  to  the  union  of  law  and  equity, 
and  to  all  codification. 

*«  This  hostility,  it  is  true,  does  not  greatly  trouble  mo,  who  have 
seen  the  code  of  civil  procedure  treated  in  New  York,  first  with 
derision,  and  then  with  hate;  ridiculed,  vilified,  dreaded,  miscon- 
strued, but  winning  its  way  all  the  while,  till  the  opposition  to  it  has 
dwindled  to  insignificance;  who  have  seen  the  principle  of  the^ame 
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code  winning,  in  England,  first  attention  and  then  assent,  till  a  bill, 
founded  upon  the  same  theory  and  aiming  at  the  same  ends,  has 
passed  the  House  of  Lords,  under  the  advocacy  of  the  lord  chan- 
cellor.    Let  me  quote  three  clauses  of  this  bill : — 

"1.  'Equity,  or  the  rules  and  principles  which  govern  the  court 
of  chancery  in  the  administration  of  justice,  shall  henceforth  be 
blended  and  united  with  the  common  law  of  England,  and  (so  far  as 
there  is  any  difference)  shall  control  and  modify  the  same,  and 
supply  the  defects  thereof,  to  the  intent,  that  henceforth  there  may 
be  no  division  in  the  jurisdiction  of  the  several  courts,  but  that  equity 
and  common  law,  so  united  as  aforesaid,  may  be  administered  in 
all  the  aforesaid  courts  without  difference  or  distinction,  and,  in 
case  of  any  conflict  of  jurisdiction,  the  jurisdiction  which  has  hitherto 
been  exercised  by  the  court  of  chancery  or  by  the  court  of  admi- 
ralty shall  prevail  from  time  to  time. 

"  2.  '  Every  right  of  suit  or  action,  and  every  ground  of  a  title  to 
relief,  now  recognised  by  or  capable  of  being  enforced  in  any  court  of 
equity,  shall,  subject  to  any  rules  of  court  made  in  pursuance  of  this 
Act,  be  recognised  by  and  enforced  in  the  high  court  of  justice,  and 
every  divisional  or  other  court  thereof. 

"  3.  '  Any  answer,  plea,  or  defence  in  any  suit,  action,  or  other 
civil  legal  proceeding,  which  has  hitherto  been  available  in  any  court 
of  equity,  shall,  subject  to  any  rules  of  court  made  in  pursuance  of 
this  Act,  be  available  in  the  high  court  of  justice,  and  in  every 
divisional  or  other  court  thereof.' 

"  Now,  let  me  show  you  what  the  chief  justice  of  England,  writing 
of  this  bill,  declares  concerning  the  fusion  of  law  and  equity  :  '  No 
man  can  be  more  sensible  of  the  discreditable  anomaly  which  the 
distinction  between  law  and  equity  produces  in  our  jurisprudence.  I 
have  long  felt  that  the  existence  of  two  distinct,  and,  in  many 
respects,  antagonistic,  systems  of  law — "of  two  systems  of  judi- 
cature/' to  use  the  language  of  the  commissioners,  organised  in  dif- 
ferent ways  and  administering  justice  independently  of  one  another, 
on  different,  and  sometimes  opposite,  principles — of  rights  acknow- 
ledged in  the  one  system,  rejected  or  controlled  in  the  other — is  a 
standing  reproach  to  our  law,  as  that  of  a  wise  and  enlightened 
people,  which  ought  not  any  longer  to  be  endured.  T  concur  most 
cordially  in  thinking  that  this  anomaly  ought  to  be  removed,  and  law 
and  equity  made  one.  I  agree  that,  in  whatever  courts  or  depart- 
ments of  our  judicial  organisation  justice  in  particular  cases  may  be 
administered,  one  uniform  system  should  prevail,  and  all  conflict  of 
law  or  jurisdiction  be  impossible.' 

**  Among  the  objections  made  to  the  civil  code  prepared  for  New 
York,  is  one,  of  which  I  will  here  take  notice,  merely  observing  in 
respect  of  the  rest,  that  they  are  of  less  importance,  and  relate  chiefly 
to  verbal  connections  and  matters  of  detail.  This  objection  is,  in 
substance,  that  compression  has  been  cari'ied  to  excess,  and  the  code 
is  too  short.  By  this,  I  suppose,  is  meant,  that  too  few  rules  have 
been  given.  Now,  as  the  avowed  purpose  was  to  give  only  general 
rules,  tho  objection  must  be,  either  that  the  purpose  wa?  wrong,  or 


166  Events  of  the  Quarter. 

that,  the  purpose  being  right,  there  has  been  in  the  execution  of  it 
an  omission  of  something  which,  according  to  it,  should  ha^e  been 
inserted,  that  is  to  say,  of  important  general  rules.  As  to  the 
purpose,  all  that  I  need  answer  is,  that  a  code  was  intended,  which, 
is,  in  its  very  nature,  a  collection  of  general  rules.  If  a  digest  only 
had  been  proposed,  there  would  have  been  undertaken,  not  a  col- 
lection of  general  rules  of  law  embraced  in  one  volume,  but  a  col- 
lection of  decisions  and  statutes  extending  through  many  volumes, 
just  what  the  English  are  now  proposing.  As  to  the  execution  of 
the  purpose,  I  can  only  say  that,  if  any  important  general  rules  have 
been  omitted,  they  can  be  pointed  out  and  inserted  ;  and,  until  that  is 
done,  no  great  harm  can  happen,  since  all  existing  rules,  omitted 
from  the  code  and  not  inconsistent  with  it,  are  saved  and  remain  still 
in  force ;  the  repealing  section  being  that  '^  all  statutes,  laws  and 
rules  heretofore  in  force  in  this  state,  inconsistent  with  the  provisions 
of  this  codSy  are  hereby  repealed  and  abrogated.' 

'*  But  let  us  see  how  far  this  assumption  of  unnecessary  com- 
pression is  justified  by  the  fact.  We  may  satisfy  ourselves  in  one  of 
two  ways,  either  by  pointing  out  the  rules  which  have  been  omitted, 
and  should  have  been  inserted,  or  by  comparing  this  code  with 
others.  As  to  tlie  former,  I  leave  the  critics  to  put  into  words 
what  they  would  have  had  inserted  ;  as  to  the  latter,  I  will  compare 
the  New  Tork  codes  with  the  most  famous  codes  of  the  modern 
world.  In  doing  so,  it  should  be  borne  in  mind  that  certain 
subjects,  placed  by  the  federal  constitution  specially  under  the  charge 
of  the  federal  government  have  hardly  a  place  in  the  codes  of  the 
States;  as,  for  example,  shipping,  navigation,  bankruptcies,  copy- 
rights, patent-rights,  admiralty,  and  maritime  jurisdiction.  There 
are  three  methods  of  comparison  ;  first,  by  comparing  all  the  New 
York  codes  with  all  the  codes  of  a  foreign  State;  another,  by  comparing 
our  civil  code  with  some  other  civil  code  ;  and  the  third,  by  com- 
paring particular  subjects  as  treated  in  the  different  codes.  Now,  let 
us  compare,  first,  all  the  codes  of  New  York  with  all  the  codes  of 
France.  The  civil  code  of  New  York  has  2034  articles  (called 
sections) ;  the  penal  code,  1071  ;  the  political  cod-%  1126  ;  the  code 
of  civil  procedure,  1885  ;  and  the  code  of  criminal  procedure,  1064 
— in  all,  7160.  The  five  French  codes  have  the  following  number  of 
articles ;  the  code  civile,  2281 ;  the  code  de  commerce,  648 ;  the 
code  penal,  484 ;  the  code  de  procedure  civil,  1042,  and  the  code 
d'instruction  criminalle,  643 — in  all,  5098.  The  New  York  codes, 
therefore,  have,  altogether,  2072  more  articles  than  the  French. 

"  If  it  be  objected  to  this  comparison  that  the  political  code  ought 
not  to  be  counted  because  there  is  nothing  analogous  to  it  in  the 
French,  I  answer  that  this  is  not  entirely  so,  since  the  political  code 
has  provisions  respecting  domicile,  the  promulgation  of  statutes  and 
the  like,  which  subjects  are  provided  for  in  the  French  civil  code ; 
but,  leaving  the  political  code  out  of  the  question,  and  deducting  its 
1126  articles,  there  will  still  remain  in  the  four  other  New  York 
codes  forty-six  more  articles  than  in  the  five  of  the  French. 

^^  Next,  let  us  place  the  civil  codes  alone  side  by  side,  and  observe 
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with  what  result.  Take  the  281  sectioDS  of  the  French  civil  code, 
and  add  to  them  the  648  of  the  code  of  commerce,  and  we  hayo  in 
the  two  2929.  But  we  must  eliminate  the  articles  on  suhjects  out- 
side of  tlie  civil  code  of  New  Tork,  or  scarcely  within  its  scope ;  that 
is  to  say,  those  in  the  French  civil  code  on  prescription,  arrests, 
jadicial  sequestration,  absentees,  the  respective  rights  of  property  of 
married  persons,  and  the  articles  of  the  French  code  of  commerce  on 
bankruptcies  and  insolvencies,  navigation,  tribunals  of  commerce 
and  the  bourse  separation  of  goods,  prescription,  traders,  and  their 
books  of  account,  and  we  have  a  total  of  some  760  articles  to  be 
deducted  from  the  2929,  leaving  2179  French  against  2034  New 
York,  making  a  difference  of  only  145  articles  more  in  the  two 
French  codes,  civil  and  commercial,  than  in  the  civil  code  of  New 
York. 

*'  Turning,  now,  to  the  civil  codes  of  other  nations,  we  find  that  of 
Sardinia  to  have  2415  articles,  that  of  Russia  1471,  and  that  of 
Austria  1 502.  I  do  not  say  that  these  comparisons  are  exact  as  to 
the  relative  amount  of  material  in  the  different  codes,  since  the 
articles  are  often  differently  arranged,  and  the  modes  of  expression 
Tary ;  but  they  show  approximately  the  measure  of  condensation  in 
each. 

''But  thirdly,  a  comparison  still  more  exact  may  be  made  by 
taking  the  spaces  given  to  particular  subjects  in  the  two  systems. 
Thus,  the  subject  of  bills  of  exchange  and  other  commercial  paper  is 
disposed  of  by  the  French  code  in  80  articles,  while  the  New  York 
code  gives  117  to  the  same  subjects.  In  the  French  code,  insurcince, 
average  and  contribution  have  98  articles  ;  in  the  New  York  code, 
167.  Partnership,  including  mercantile  corporations,  has  in  the 
French  code  47  articles;  in  the  New  York  code  the  two  subjects 
have  124.  Property,  real  and  personal,  with  all  its  incidents,  modes 
of  enjoyment  and  transfer,  extends  through  585  articles  in  the 
French  code,  and  in  that  of  New  York  through  511,  including  the 
50  on  corporations.  There  is,  besides,  a  feature  of  the  New  York 
code  not  yet  mentioned,  which  adds  to  its  value,  and  that  is,  the 
reference  to  adjudged  cases  at  the  end  of  the  sections.  This  gives  to 
the  code  many  of  the  advantages  of  a  digest  combined  with  a 
code.  Those  references  are  designed  to  justify  and  explain  the 
text.  If,  instead  of  reference,  the  point  decided  in  each  case  were 
stated,  the  approach  to  a  digest  would  be  very  close ;  since  it  is  not 
necessary  to  a  modern  digest,  any  more  than  it  was  to  the  Roman 
Pandects,  that  all  the  decisions  or  opinions  should  be  collected,  but 
only  such  as  are  material  to  an  understanding  of  the  law. 

*'I  need  extend  the  comparison  no  further.  Enough  has  been 
shown  to  make  it  certain  that  the  charge  of  too  great  compression,  if 
good  against  the  proposed  civil  code  of  New  York,  is  equally  good 
against  all  the  modern  codes. 

"  In  conclusion,  let  me  take  the  liberty  of  exhorting  you  to  pro- 
ceed, with  the  accustomed  energies  of  Californians,  and  with  all 
practicable  dispatch,  to  prepare  and  enact  codes  of  the  whole  body 
of  your  law.     If,  in  doing  so,  you  can  make  use  of  those  prepared 
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for  New  York,  I  shall  certainly  be  gratified;  if  you  can  improve 
upon  them,  so  much  the  better.  You  have  a  commission,  now 
sitting,  able  to  prepare  the  work  for  your  legislature  ;  and  that  body, 
I  trust,  will  not  let  pass  the  great  opportunity  of  making  itself  the 
lawgiver  of  not  only  the  half  million  of  people  now  within  your 
borders,  but  the  future  millions  who  are  to  succeed  them,  and,  not 
only  those,  but,  by  force  of  their  example,  the  vast  population  of  the 
whole  Pacific  regions,  for  all  time  to  come. 

**  With  great  respect, 

'^  Your  most  obedient  servant, 

"David  Dudlet  Field.'* 

testimonial  to  mr.  h.  pownall. 

A  VERY  numerous  meeting  of  magistrates  of  the  county  of  Middlesex 
has  been  held  at  the  Sessions  House,  Clerkenwell,  to  present  a  testi- 
monial to  Mr.  Henry  Pownall,  late  chairman  of  the  magistrates,  who 
filled  that  important  position  for  twenty-six  years,  and  who  retired  in 
Jul}'  last,  of  the  value  of  500  guineas,  as  a  token  of  their  regard  and 
esteem  for  him,  and  as  an  acknowledgment  of  the  services  ho  had 
rendered  the  county  during  the  time  he  had  presided  orer  them. 
Lord  Ebury  having  been  called  to  the  chair  expatiated  at  great 
length  on  the  merits  of  Mr.  Pownall,  who  had  so  long  and  so 
liommrably  occupied  the  chair.  He  alluded  to  the  arduous  duties  of 
chairman  of  the  Court  of  Middlesex  Sessions,  which  transcended  any 
other  counties  in  the  importance  of  its  duties,  and  taxed  most  severely 
the  energies  of  him  who  had  to  preside  over  them,  but  under  the 
auspices  of  Mr.  Pownall  the  business  of  the  county  had  been  trans- 
acted in  a  way  that  might  challenge  comparison  with  any  other 
bench  or  body  in  the  country,  and  although  it  was  all  transacted  in 
open  court,  with  all  the  vigilance  of  the  press  brought  to  bear 
upon  it,  their  proceedings  had  drawn  forth  a  smaller  amount  of 
criticism  than  those  of  any  other  public  body.  After  some  other 
observations,  the  noble  lord  presented  the  testimonial,  which  consisted 
of  a  dessert  service  in  bright  and  frosted  silver,  and  a  large  and 
massive  silver  tea-tray,  both  engraved  with  the  arms  of  Mr. 
Pownall,   and  an  inscription. 

Mr.  Pownall,  in  reply,  said :  I  am  sure  there  is  no  one  present 
who  will  not  admit  that  it  is  far  more  easy  to  listen  to  the  kind 
observations  of .  our  noble  chairman  than  for  any  individual  to  return 
thanks  for  them.  Your  lordship  has  been  pleased  to  allude  to  my 
services,  and  to  recall  to  our  minds  periods  long  passed  away.  It  is 
a  great  satisfaction  in  reviewing  the  work  of  more  than  a  quainter  of 
a  century  in  which  I  have  been  engaged,  more  or  less  for  the  benefit 
of  the  county,  to  receive  this  splendid  mark  of  your  esteem  and  ap- 
proval. Your  approval  of  the  manner  in  which  I  have  aided  you  in 
effecting  highly  important  alterations  in  your  county  establishments 
is  very  gi*atifying  to  me,  and  will,  I  trust,  continue  to  afford  you  and 
the  public  satisfaction  long  after  I  have  passed  away.  To  enumerate 
the  -various  works  in  which  we  have  co-operated  together  would 
occupy  more  t'mo  than  is  expedient  on  this  occasion,  and  I  will  only 
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allude  to  the  silent  system  in  your  prisons,  the  amelioration  of  the 
condition  of  the  poor  lunatics,  and  the  separation  of  the  male  and 
female  establishments  of  your  prisons,  by  which  many  thousands 
every  year  have  been  saved  to  the  county.  Not  the  least  of  your 
benevolent  efforts  has  been  the  extension  of  the  term  for  the  repay- 
ment of  borrowed  money  from  fourteen  to  thirty  years,  by  which  a 
saving  has  been  effected  of.  upwards  of  40,000/.  a  year,  thus  far 
diminishing  the  burdens  of  the  ratepayers  of  the  county.  These  and 
other  measures  I  contemplate  with  the  greatest  satisfaction,  nor  can 
I  on  such  an  occasion  forget  the  explosion  at  Gierkenwell,  by  which 
from  the  directions  I  gave  the  escape  of  Burke  was  prevented,  and 
the  mutilation  of  sixty  or  seventy  prisoners  was  avoided.  These 
and  other  labours  I  contemplate  with  great  pleasure,  but  whatever 
pleasure  your  approval  of  my  services  may  afford  me,  the  assurance 
of  your  personal  esteem  is  the  most  welcome  of  all.  To  have  worked 
^Ith  you  so  constantly  and  so  long,  and  still  retain  your  esteem  and 
regard,  will  afford  me  satisfaction  and  gratification  for  the  rest  of  my 
days,  while  the  magnificent  testimonial  which  you  now  present, 
records  your  sentiments  of  esteem  and  appreciation  of  my  services, 
and  will  remind  my  children,  and  my  children's  children,  of  the 
kind  feeling  with  which,  for  so  many  years,  I  was  associated  with  the 
magistrates  of  this  great  county. 

UNIFORMITY  OP   SENTENCES. 

The  following  resolution  has  been  passed  by  the  Gloucestershire 
bench  of  magistrates,  on  the  motion  of  Mr.  Barwick  Baker, 
seconded  by  Mr.  Serjeant  Pulling : — 

*^  That  the  Court  of  Quarter  Sessions,  assembled  at  Gloucester  on 
Jan.  drd,  1871,  recognise  the  expediency  of  adopting  a  general  rule 
as  to  sentences  for  felony,  which,  while  making  allowance  for  ex- 
ceptional cases,  may  secure  an  uniformity  of  practice  intelligible  to 
the  public  and  deterrent  to  those  likely  to  fall  into  crime;  and  that 
the  following  suggestions  be  recommended  for  adoption  : — (1.)  That 
when  any  prisoner  is  apprehended  on  a  charge  of  felony,  the  police 
be  instructed  to  endeavour  to  ascertain  his  antecedents  for  the  last 
five  years,  and  to  enter  them  in  the  form  provided  for  the  purpose. 
That  if  these  cannot  be  ascertained  at  once,  and  the  evidence  on  the 
hearing  appear  to  the  justices  sufficient  for  a  commitment,  the 
prisoner  be  remanded  for  further  examination,  as  recommended  by 
the  late  circular  from  the  Home  Secretary,  and  the  truth  of  any 
statement  the  prisoner  may  make  be  inquired  into  by  the  police. 
Bat  that  if  no  antecedents  be  shown  within  a  reasonable  time  he  be 
(as  a  general  rule)  committed  for  trial  by  indictment.  (2.)  If  a 
prisoner  against  whom  a  charge  is  proved  appear  not  to  have  been 
previously  convicted  of  felony  they  would  suggest  that  he  should  be 
summarily  dealt  with,  and  receive  a  light  sentence — as  for  a  first 
conviction — namely,  ten  days  or  not  exceeding  a  month,  unless  in 
exceptional  cases,  such  as  previous  bad  character,  large  amount  of 
injury  inflicted  on  the  prosecutor,  or  circumstances  showing  the 
prisoner  not  to  be  inexperienced  in  crime.    But  if  it  should  appear 
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that  the  prisoner  has  been  previoaslj  convicted  of  any  felony  or 
indictable  misdemeanour,   it  should   be  remembered   that  bj    the 
24  h  25  Vict.  c.  96,  such  prisoner  is  liable  to  penal  servitude,  and 
cannot  legally  be  dealt  with  under  the  Criminal  Justice  Act     (3.) 
When  such  prisoner  shall  be  committed,  the  governor  of  the  prisoD, 
or  some  officer  appointed  by  him,  shall  offer  to  the  prisoner  every 
facility  for  affording  any  such  references  as  may  be  to  his  advantage 
in  proving  honesty  of  life.     Careful  inquiries  shall  then  be  made  by 
the  governor  or  by  the  police,  and  the  replies  shall  be  communicated 
to   the   prisoner,  and  also  to   the  judge   before  passing   sentence. 
(4.)  That  it  be  considered  the  duty  of  the  governor  of  the  gaol,  with 
the  assistance  of  the  police,  to  make  inquiries  whether  any  previous 
conviction  of  the  prisoner  be  known,  and  if  so  to  give  information  of 
the  fact  to  the  superintendent  of  the  police  of  the  district  where  the 
<9ffence  was  committed.    The  superintendent  shall  forward  the  in- 
formation to  the  prosecutor  or  his  attorney,  who  shall  take  care  that 
the  evidence  necessary  for  proving  it  be  produced  at  the  trial,  as  the 
case  will  not  be  complete  without  it.    The  court  desire  that  it  should 
be  made  known  that  a  sentence  for  felony  after  a  previous  conviction 
for  felony  will,  unless  in  very  exceptional  cases,  be  one  of  not  less 
than  six  months'  imprisonment  with  seven  years'  police  supei*vision ; 
and  also  that  where  two  previous  convictions  are  shown,  and  where 
a  sentence  for  six  months'  imprisonment  or  more  has  been  undergone, 
it  will  generally  be  deemed  that  lighter  sentences  have  failed  in 
checking  the  habit  of  crime,  and  that  a  sentence  of  seven   years' 
penal  servitude  is  necessary." 

aRAND  JURIES. 

At  the  last  Sessions  of  the  Central  Criminal  Court,  the  grand 
jury,  after  having  disposed  of  the  whole  of  the  cases  submitted  to 
them,  made  the  following  presentment  to  the  Recorder :  — 

^'  We,  the  grand  jury  assembled  at  the  Sessions  House,  Old  Bailey, 
this  5th  April,  do  hereby  respectfully  represent  that  in  our  opinion 
the  office  we  have  been  called  upon  to  occupy  is  useless,  and  ought 
as  speedily  as  possible  to  be  abolished. 

**  We  consider  that  the  ends  of  justice  are  not  served  by  the  pre- 
sentation of  indictments  before  us  after  the  decision  of  the  magistrates, 
who  have  had  the  advantage,  in  the  hearing  of  each  case,  of  the  legal 
assistance  engaged  by  both  parties. 

^^  ^rhe  consideration  of  the  evidence  adduced  in  the  support  of  the 
indictments  proves  how  carefully  the  evidence  pertaining  to  each 
charge  is  taken  at  the  time  of  the  committal,  and  the  necessary  in- 
dorsement of  the  grand  jury  under  the  present  system  appears  to 
involve  a  reflection  on  the  decision  of  the  magistrates,  and  a  useless 
sacrifice  of  valuable  time  on  the  part  of  the  jurymen. 

"  We  therefore  beg  respectfully  to  express  our  hope  that  steps 
may  be  speedily  taken  to  abolish  altogether  the  said  office.'' 

The  Recorder. — "  Is  it  the  unanimous  opinion  of  the  grand  jury 
that  your  duties  may  be  dispensed  with,  having  regard  to  the  par- 
ticubu:  circumstances  of  the  metropolis,  or  rather  of  this  district  ?  '' 
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The  Foreman.—"  Yes." 

The  Recorder. — "  I  will  take  care  that  it  sliall  be  at  once  forwarded 
to  the  Home  Secretary." 

The  grand  jury  were  then  discharged. 

SCOTCH   LAW  RBFORH. 

It  is  now  almost  universally  acknowledged  that  further  reform  in 
professional  education  and  professional  reorgaoization  and  regula- 
tions, if  it  mudt  not  preclude,  must  at  least  accompany  any  beneficial 
change  in  the  Scottish  judicature  and  forms  of  process.  A  fresh 
proof  of  this  is  given  by  a  Memorial  which  has  just  been  sent  to  the 
Liord  Advocate  by  a  large  number  of  procurators  in  Glasgow,  Aber- 
deen, Airdrie,  Ayr,  Dumfries,  Dunfermline,  Dundee,  Greenock, 
Hamilton,  Kilmarnock,  Perth,  Linlithgow,  Stirling,  and  other  towns, 
asking  his  Lordship  to  introduce  a  Bill  '*  for  the  extension  of  the 
rights  of  procurators  in  the  inferior  Courts  of  Scotland." 

The  Memorial  humbly  sheweth — 

"  That  the  Law  at  present  existing  in  Scotland,  whereby  procu- 
rators are  excluded  from  practising  in  any  inferior  Court  to  which 
they  have  not  been  specially  admitted,  is  a  public  and  professional 
grievance  which  it  is  desirable  to  remedy. 

''That  an  almost  unanimous  desire  exists  among  the  legal  practi- 
tioners throughout  the  country  that  a  restriction  so  opposed  to  sound 
policy  and  equity  should  be  removed. 

*^  That  your  Memorialists  have,  therefore^  viev^ed  with  satisfaction 
the  recommendations  of  the  Royal  Commissioners  appointed  to 
inquire  into  the  Law  Courts  of  Scotland  on  the  subject. 

'^  That  your  Memorialists  consider  the  passing  of  an  Act  of  Par- 
liament, giving  effect  to  these  recommendations,  would  effectually 
remove  the  grievance  complained  of." 

And  it  prays  for  the  introduction  of  a  Bill  for  this  purpose  into 
Parliament  early  in  the  present  Session. —  The  Journal  of  JuriS' 
prudefice  and  Scotch  Law  Magazine, 

THB   LA.TB  WILLIAM  SIDNEY   GIBSON,   ESQ. 

We  take  the  following  from  an  obituary  notice  of  Mr.  Gibson  in 
CoJhurrCs  New  Monthly  Ufagazine^  who  died  on  the  3rd  of  January 
last.  Mr.  Gibson  was  born  at  Parson's  Green,  Fulhara,  in  1814. 
Called  to  the  Bar  by  the  Honourable  Society  of  Lincoln's  Inn  in  1843, 
he  was  appointed  by  the  late  Lord  Lyndhurst  to  the  office  of 
Registrar  of  the  Newcastle-upon-Tyne  District  Court  of  Bankruptcy 
in  the  same  year,  and  he  continued  to  discharge  the  duties  of  this 
office  till  the  abolition  of  the  Court  in  1870.  Mr.  Gibson  was  a 
Fellow  of  the  Society  of  Antiquaries,  London,  of  the  Geological 
Society,  of  the  Royal  Society  of  Antiquaries  of  the  North  Copen- 
hagen, and  an  honorary  member  of  the  Academic  des  Sciences  et 
Belles  Lcttres  de  Dijon.  The  degree  of  M.A.  was  conferred  upon 
him  by  the  University  of  Durham  in  1857,  in  recognition  of  his  con- 
tributions to  the  literature  and  archaeology  of  the  north  of  England. 
His  first  considerable   work  was  the  <daborate  '^  History  of   the 
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Monastery  of  Tynomouth,"  published  many  years  ago,  and  whicli 
was   followed  by  many  minor   productions.     Among    which    "An 
Historical  Memoir  of  Northumberland,"  **  Descriptive  and  Historical 
Notices  of    Northumberland   CastlcE,  Churches,  and   Antiquities," 
'*  Dilston  Hall,  or  Memoirs  of  James  Radcliffe,"  "  Remarks  on  the 
MedisBval  Writers  of  English  History,"  "  A  Memoir  of  Richard  de 
Bury,  Bishop  of  Durham  and  Lord  Chancellor,^'  &c.,  &c.     Only  a 
few  weeks  before  his  death  he  had  undertaken  the  editorship   of  an 
important  work,  and  he  looked  forward  to  it  with  much  satisfaction 
for  the  occupation  of  his  leisure  hours.     By  his  own  wish   he,  the 
historian  of  Tynemouth  Priory,  now  rests  in  its  hallowed   ground 
beside  the  remains  of  his  mother.     He  was  a  zealous  antiquary  and 
archaeologist,  and  whatever  he  has  penned  upon  these  subjects  will 
remain  as  monuments  of  his  industry,  intelligence,  and  excellent 
taste.     He  was,  also,  a  practical  geologist  and  a  true  naturalist — not 
in  the  sense  of  a  mere  classifier,  but  of  a  thoughtful  observer,  and  a 
loving  and  sympathising  admirer  of  nature  and  of  nature's  works. 
His  tone  of  mind  was  philosophic,  his  habits  of  thought  were  controlled 
by  a  wide-spread  knowledge  and  a  cultivated  taste,  and  nowhere  do 
these  gifts,  chastened  by  study  and  observation,  appear  to  greater 
advantage  than  in  his  numerous  contributions  to  our  pages.     His 
writings  deserve  to  be  collected,  and  will,  no  doubt,  be  republished. 

SIR  MAZIERB   BRADT,   BA.RT.,   P.O. 

To  many  the  death  of  the  Right  Hon.  Sir  Maziere  Brady,  Bart.,  has 
been  a  source  of  Very  sincere  regret,  and  to  not  a  few  a  subject  of 
surprise.  The  illness  of  the  esteemed  gentleman  was  not  generally 
known.  He  died  at  his  house  in  Pembroke  Street,  on  Thursday 
evening,  April  13th,  in  the  75th  year  of  his  age.  His  career  was 
remarkable  for  its  steady,  consistent,  and  unswerving  integrity.  He 
possessed  three  noble  qualities — strong  common  sense  sterliug  as  that 
of  a  Franklin  ;  a  firmness  of  purpose  and  plainness  of  speech  as 
characteristic  as  those  qualities  were  in  William  Cobbett ;  and 
sincerity  in  friendship,  not  forgetting  those  whom  he  knew  in  earlier 
and  less  distinguished  years.  Courteous,  affable,  and  approachable 
at  all  times,  his  fine  common  sense  made  hira  humble,  and  considerate 
for  the  feelings  of  others  ;  he  neither  chilled  those  who  approached 
him  by  affected  superiority,  nor  embarrassed  them  by  pompous 
dignity.  Hard  work  and  an  honest  discharge  of  duty  were  his 
mottoes.  Like  many  men  of  the  same  mould,  he  never  left  to 
genius  to  achieve  by  capricious  efforts  that  which  hard  work  alouo 
can  accomplish.  He  was  bom  in  the  year  1796,  and  was  educated 
in  Trinity  College  ;  his  studies  there  were  marked  by  assiduity  and 
ability,  and  gave  promise  of  those  attributes  which  rendered  him 
remarkable  at  the  Bar.  Biography  affords  many  examples  of 
lawyers  who  attained  to  high  positions  in  their  profession,  having 
given  promise  of  great  poetical  powers.  Some  of  these  gifted  men 
kept  the  dangerous  gift  in  abeyance,  believing  that  "  Lady  Law  must 
lie  alorie."  Sir  William  Blackstone  bade  farewell  to  the  Muses  in 
terms  of  refined  and  passionate  regret,  but  preserved  in  his  "  Cora* 
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mentories "  the  fragrance  of  a  highly-cultivated  taste  in  thought  and 
diction.  Sir  John  DavieSy  who  was  the  Law  Officer  in  Ireland  of 
James  I.,  and  a  lawyer  profound  and  painstaking,  kept  in  his 
soul  the  green  spot  of  poesy,  and  left  to  posterity  poems  that  have 
a  philosophy  that  instructs,  and  a  sweetness  of  versification  that 
charms.  The  worship  of  the  Muses  was  neither  unworthy  nor 
unproductive  in  another  celebrated  instance — Hussey  Burgh,  who 
likewise  was  Chief  Baron  of  the  Court  of  Exchequer,  the  "silvery- 
tongued  orator,"  the  friend  of  G rattan,  and  one  of  the  most  illustrious 
of  the  phalanx  of  1782.  These  were  great  examples,  worthy  to  be 
studied  and  followed,  of  men  who  did  not  suffer  the  divine  flame  that 
burnt  within  them  to  interfere  with  the  attainment  of  that  exalted 
position  in  their  profession  at  which  each  aimed,  and  brilliantly  or 
steadily  reached.  Temperament  often  decides  a  man's  career.  Mr. 
Brady  was  blessed  with  a  hale  constitution  ;  he  was  not  beyond  the 
ordinary  size,  but  was  strongly  made,  fitted  for  hard  work  in  a  pro- 
fession requiring  all  the  energies  of  soul  and  physical  powers  to  push 
him  through  the  ambitious  ranks  that  might  impede  or  oppose  him. 
Literary  as  his  tastes  were,  there  were  men  amongst  his  contem- 
poraries who  surpassed  him  in  the  graces  of  elocution,  whUe  few 
were  equal  to  him  in  a  free  and  forcible  mode  of  giving  expression  to 
his  opinions,  and  of  simplifying  complicated  matters  of  fact  He  had 
the  great  advantage  of  having  been  called  to  the  Bar  at  an  early  age 
— that  event  took  place  in  the  year  1819,  when  he  was  in  his  twenty- 
third  year — and  having  been  well  grounded  in  the  rudiments  of  his 
profession,  and  possessing  something  more  substantial  than  an  agree- 
able experience  of  English  cookery  in  Lincoln's  Inn,  or  the  Middle 
Temple,  he  made  his  way  as  a  lawyer,  and  displayed  those  qualifica- 
tions that  adapted  him  to  hold  a  high  place.  As  a  black  letter 
lawyer  he  distinguished  himself,  and  f^w  equalled  him  in  his  know- 
ledge of  the  Common  Law.  He  was  fortune's  favourite — few  men 
rose  more  rapidly  when  once  his  foot  got  firmly  planted  on  Fame's 
ladder,  and  few  succeeded  in  acquiring  more  money.  The  various 
offices  which  he  held  enabled  him  to  do  this — as  Solicitor-General 
(1837),  Attorney. General  (1839),  Chief  Baron  (from  1840  to  1846), 
Lord  Chancellor  of  Ireland  (from  1846  to  1852,  from  1853  to  1858, 
aud  from  1859  to  186G),  during  the  administrations  in  which 
Russell,  Aberdeen,  and  Palmerston  were  Prime  Ministers. 

Hid  political  career  deserves  notice.  Though  descended  from  a 
Protestant  family,  he  embarked  not  in  the  polilics  that  might  have 
promoted  him  rapidly,  at  a  time  when  Toryism  reigned,  and  Eldon 
was  Lord  Chancellor  of  England,  but  on  those  liberal  views  and 
seemingly  unpromising  principles  that  had  elevated  Conservatives  to 
the  Bench.  Rash  as  the  venture  appeared  to  be,  his  sagacity  reaped 
its  reward  in  time,  and  he  who  might  have. been  the  martyr  of  a 
false  move  in  the  game  of  life,  eventually  turned  up  not  one,  but, 
successively,  many  trump  cards.  We  have  heard  it  stated  that  he 
iiad  no  gieat  relish  for  being  transplanted  from  the  congenial  regions 
of  Common  Law,  as  Chief  Baron  of  the  Court  of  Exchequer,  to  the 
realms  of  Equity  at  the  other  side  of  the  Hall,  even  though  the 
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Great  Seals  and  tbe  WoolBack  might  compensate  him  for  the 
exchange.  But  one  who  possessed  the  greatest  inflaeuce  ever 
enjoyed  in  Ireland — O'Connell — was  anxious  that  the  merits  of  Mr. 
Pigot  should  be  acknowledged  and  rewarded  with  no  less  a  place 
than  that  of  a  Chief  of  one  of  the  Courts,  and  he  induced  or  pre- 
vailed upon  Mr.  Brady  to  relinquish  the  Exchequer,  and  accept  the 
Chancery.  The  place  was  offered  to  Doherty,  but  he  did  not  care  to 
abandon  tbe  Chief  Justiceship  of  the  Common  Fleas,  nor  would 
Charles  Kendal  Bushe  give  up  his  high  office  in  the  Court  of  Queen's 
Bench,  apd  ultimately — so  the  story  goes — ^Maziere  Brady  accepted 
the  Lord  Chancellorship  of  Ireland,  and  David  B.  Pigot  became 
Chief  Baron.  That  O'Connell  should  have  a  claim  in  nominating 
one  whom  he  felt  disposed  to  honour  and  promote,  as  a  successor  to 
the  Chief  Judge  of  the  Exchequer,  may  be  inferred  from  the  fact 
that  when  offered  the  post  himself  he  refused  it,  preferring  to  devote 
himself  to  the  service  of  his  country  in  the  troubled  sphere  of  Irish 
politics,  and  to  contribute  to  the  attainment  of  those  popular 
measures  for  his  share  in  which  **  the  tribute"  was  no  unworthy 
compensation.  The  field  of  action  in  which  Mr.  Brady  was  brought 
most  prominently  forward  was  the  Commission  issued  in  the  fourth 
year  of  the  reign  of  William  JV.  (1833),  for  an  inquiry  into  the  state 
of  the  muidcipal  corporations  of  Ireland.  The  Commissioners,  in  whom, 
to  quote  the  words  of  the  CommiBsion,  the  King  reposed  ''great 
trust  and  confidence  for  their  zeal,  ability,  and  discretion,''  were  Louis 
Perrin,  Serjeant-at-Law,  James^Moody,  William  Hannah,  Maurice 
King,  William  E.  Hudson,  Acheson  Lyle,  Maziere^Brady,  John 
Colhoun,  R.  Corballis,  Philip  Fogarty,  David  R.  Pigot,  Henry 
Baldwin,  and  Matthew  R.  Sausse.  This  Commission  was'ithe  plat- 
form from  which  the  able  men  in  the  foregoiu]^  list  rose  to  fame  and 
fortune.  Some  of  course  have  been  more  distinguished^than  others, 
but  none  have  been  more  fortunate  than  the  honoured  man  who  has 
just  shuffled  off  this  mortal  coil,  and  must  descend  to  that  grave 
where  all  distinctions  are  levelled.  In  this  hasty  memoir,  we  must 
not  omit  to  mention  that  the  Right  Hon.  Maziere  Brady  was  appointed 
to  the  office  of  Vice-Chancellor  of  the  Queen's  University,5and  won 
golden  opinions  for  the  manner  in  which  he  used  to  deliver  to  the 
students  his  annual  address.  He  was  twice  married,  and  passed 
his  latter  years  in  the  comparative  retirement  of  social  Hie,  In 
the  year  1869  a  baronetcy  was  bestowed  upon  him  in  consideration 
of  long  and  numerous  services,  legal  and  political. — Irish  Law 
Times, 

JOHN,  BAKON   PLUNKET,    Q.C. 

LoBD  Plunkbt  was  born  in  the  year  1793,  and  was  called  to  the  Bar 
in  the  }ear  1817,  at  the  age  of  twenty-four.  In  1837,  he  was 
admitted  to  the  Inner  Bar.  He  acted  as  leading  counsel  for  the 
Crown,  in  Dublin,  and  on  the  Munstor  Circuit,  and  was  specially 
noted  for  his  skill  and  carefulness  in  drawing  indictments.  He  was 
appointed  Chairman  of  Meath,  a  Bencher  of  the  King's  Inns,  and 
was  the  Father  of  his  Circuit;  and  we  fully  agree  in  the  eulogium 
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pronounced  upon  him  by  contemporary  journals,  that  his  memory 
will  long  be  held  in  affection  and  respect  by  a  large  circle  of  old  and 
sorrowing  friends  and  relatives-  He  was  one  of  the  most  amiable  of 
men,  inostentatious,  courteous,  and  gentlemanly  ;  urbanity  of  manner, 
and  integrity  of  mind,  were  characteristics  with  which  all  who  knew 
him  were  familiar ;  but  we  cannot  associate  with  his  mental  endow- 
ments any  of  ^*the  thoughts  that  breathe,  and  words  that  burn," 
that  made  his  father  so  illustrious.  He  was  indeed  honest  and 
earnest  in  the  discharge  of  his  duty,  and,  in  this  respect,  he  resembled 
him  as  to  whose  genius  Bulwer  haa  written,  '^  Man  has  no  majesty 
like  earnestness."  He  died  at  the  ripe  age  of  seventy-eight. — Irish 
Lmw  Times, 

LORD   BROnOHAM. 

A  HARBLE  bust  of  the  late  Lord  Brougham  has  been  recently  placed 
in  the  council  chamber  at  Guildhall.  It  is  regarded  as  an  excellent 
representation  of  the  distinguished  statesman  and  scholar,  and  Mr.  G. 
6.  Adams,  the  sculptor,  is  highly  complimented  upon  the  success 
which  has  awaited  his  work. — Citi/  Press, 
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EXAM[NATIONS    AT    THE    INCORPORATED    LAW 

SOCIETY. 

Ililarff   Term,  1871. 

At  the  final  Examination  of  Candidatosi  for  Admission  on  the  Roll  of 
Attorneys  and  Solicitors  of  the  Superior  Courts,  the  Examiners  recom- 
mended the  following  |;entlemen,  under  the  age  of  26,  as  being  entitled  to 
honorary  distinction: — Arthur  William  Rooke,  Edvrard  Walter  Hunnyban, 
Ernest  Lloyd,  James  Henry  Vant,  William  Kay. 

The  Council  of  the  Incorporated  Law  Society  have  accordingly  awarded 
the  following  Prizes  of  Books :  To  Mr.  Rooke,  the  Prize  of  the  Honourable 
Society  of  Clifiord*s  Inn ;  Mr.  Hunnybun,  the  Prize  of  the  Honourable 
Society  of  Clemen t*s  Inn ;  Mr.  Lloyd,  Mr.  Yant,  Mr.  Kay,  Prizes  of  the 
^corporated  Law  Society. 

The  Examiners  have  also ''certified  that  the  following  Candidates,  under 
the  age  of  26,  passed  examinations  which  entitle  them  to  commendation: — 
Charles  William  Cronshey,  Edmund  Copplestone  Roberts,  John  Stephens 
Carter.    The  Council  have  accordingly  awarded  them  Certificates  of  Merit. 

The  Examiners  have  further  announced  to  the  following  Candidates  that 
their  answers  to  the  questions  at  the  examination  were  highly  satisfac- 
tory, and  would  have  entitled  them  to  Certificates  of  Merit  if  they  had 
not  been  above  the  age  of  26: — Alfred  Taylor,  Henry  Wade,  Philip 
Lovegrove. 

The  number  of  Candidates  examined  in  this  term  was  106:  of  these,  103 
passed,  and  3  were  postponed. 


CALLS  TO  THE  BAR. 


Hilary  Term,  1871. 


LiNCOLii^s  Inn. — Sidney  James  Owen,  Esq.,  M.A.,  Oxford;  Alexander 
William  M'Dou^all,  Esq.,.  B.A.,  Cambridge;  James  Lempriere  Ham- 
mond, Esq.,  a  Fellow  of  Trinity  CoUeore,  Cambridge,  M.A.;  Eagles- 
field  Bradshaw  Archibald  Lockhart  Smith,  Esq.,  a  Fellow  of  Christ'^ 
College,  Cambridge,  M.A. ;  Christopher  Henry  Edmund  Heath,  B.A., 
Oxford;  Percy  Mitford,  Esq.;  Russell  Donnithorpo  Walker,  Esq.,  B.A., 
Oxford ;  John  Timms,  Esq.,  B.  A .,  Cambridge ;  William  Rann  Kennedy 
Esq.,  a  Fellow  of  Pembroke  College,  Cambridge,  B.A. ;  Arthur  Johnston 
Mackey,  Esq.,  B.A.,  Oxford;  Wallwyn  Poyer  Burnett  Shepheard,  Esq., 
B.A.,  Cambridge;  Robert  Wardrop,  Esq.,  University 'of  Edinburgh; 
Thomas  Maitland  Gibson,  Escl,  B. A.,  Oxford ;  Henry  Ernest  Hall,  Esq., 
B.A.,  Cambridge;  George  JPemberton  Leach,  Esq.,  B.A.,  Oxford; 
Edward  John  Watson,  Esq.,  B.A.>  Cambridge ;  William  Wiibraham  Ford, 
Esq.,  B.A.,  Oxford ;  Jamshcdji  Jivanji  Gazdar,  Esq.,  M.A.,  Bombay 
University ;  Hermusjee  Pcstonjee,  Esq.,  B.A.,  Bombay  University ; 
Harold  Carylon  Gore  Browne,  Esq.,  B.A.,  Cambridge;  Alexander 
Robertson,  Esq.,  M.A.,  University  of  Edinburgh;  and  George  Robert 
Eibmie,  Esq.,  University  of  Aberdeen. 

Innbb  Templb. — Henry  Herbert  Stephen  Croft,  Esq.,  M.A.,  Cambridge; 
Cornelius  Neale  Dalton,' Esq.,  M.A.,  Cambridge;   Henry  VVagner,  Esq., 
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M.A.,  Oxford ;  William  John  James,  Esq.,  B.A.,  Cnmbrid|;e ;  Francis  Henry 
Blackbume  Daniell,  Esq.,  M.A.,  Cambridge;  William  Wightman  Wood, 
£sa.,  B.A.,  Oxford;  William  Henry  Walter  Ballantine,  Esq.,  LL.B-f  Cam- 
bridge; James  Jardine,  Esq^  M.A.,  Cambridge;  Arthur  Edward  Clarke, 
Esq^  B.A,  Cambridge;  Charles  Welsby,  Eso^  B.A,,  Cambridge;  Henry 
Anchade  Harben,  Esq.,  B.A.,  London;  John  Henry  Crawford,  EbOm  B.A., 
Oxford;  Charles  James  Tarring,  Esq^  B.A.,  Cambridge;  Isaac  Richard 
Beece,  Esq.,  B.  A.,  Cambridge ;  Thomas  James  Sanderson,  Esq.,  Cambridge ; 
Percy  Gye,  Esq.;  the. Hon.  Frederick  George  Lindley  Wood,  B.A.,  Cam- 
bridge; iklmmid  Kelly  Bayley,  Esq.,  LL!b.,  Cambridge;  Henry  Lyon 
Anderton,  Esq.,  B.A.,  LL.B.,  Cambridge;  Edward  Morten,  Esq.,  B.A., 
Gambridfle;  George  Flood  France,  Esq.,  B.A.,  Oxford;  and  George  Herbert 
Morrell,  Esq.,  M.A.,  Oxford. 

MiDDLB  Tbmplb. — Hector  Graham  Browne,  Esq. ;  James  Henry  Nelson, 
Esq.,  M.A.,  late  Fellow  of  King's  College,  Cambridge;  Henry  Denny  Warr, 
Esq.,  M.A.,  and  Fellow  of  Trinity  Hall,  Cambridge;  Frederick  John 
Staples  Browne,  Esq. ;  Benjamin  Law,  Esq.,  M.A.,  Queen^s  College, 
Oxford;  Walter  Mytton  Colvin,  Esq.,  LL«B.,  Trinity  Hall,  Cambridge; 
Charles  Metcalfe  Dick,  Esq.;  Francis  Smith,  Esq.;  Greorge  Laughton, 
Esq.;  Richard  Ingram  Dansey,  Esq.,  B.A.,  Queen*s  College,  Oxford; 
James  Cmikskank  Roger,  Esq. ;  William  Augustas  Bonnaud,  Esq. ;  Edmund 
Albert  Nuttall  Royds,  Esq. ;  Greorge  Charles  Kilby,  Esq. ;  Charles  Cole- 
man Dillon,  Esq. ;  Jacob  Thomas  Geogegan,  Esq.,  BA.,  Trinity  College, 
Dublin;  and  Efdgar  Hutchinson  Little,  Esq.,  M.A.,  Brasenose  College, 
Oxford. 

Gratis  Iim. — William  Bowen  Rowlands,  M.A.,  Jesus  College,  Oxford, 
holder  of  a  certificate  of  honour,  first  class,  Michaelmas  Term,  1870. 


APPOINTMENTS. 

Sir  William  Rose  Mansfield  has  been  raised  to  the  Peerage  as  Lord 
Sandhurst.     - 

The  dignity  of  Knifht  has  been  conferred  on  Mr.  Charles  Robert  Turner, 
late  Senior  Master  of  Her  Majesty's  Court  of  Queen*s  Bench  at  West- 
minster. 

Mr.  John  Wickens  has  been  appointed  Vice-Chancellor  in  the  place  of 
Sir  John  Stuart,  resigned ;  and  Mr.  George  Little,  Q-C.,  has  been  ap- 
pointed Yice-Chancellor  of  the  County  Palatine  of  Lancaster,  in  the 
place  of  Mr.  Wickens. 

Mr.  James  Fleming,  Q.C.,  has  been  appointed  Chancellor  for  the  County 
Palatine  of  Durham,  in  succession  to  the  fate  Mr.  Christopher  Temple,  Q.C. ; 
and  Mr.  John  Worlledge,  Judge  of  the  County  Court,  Circuit  No.  33, 
Chancellor  of  the  Diocese  of  Norwich,  in  the  room  of  the  late  Mr.  Edward 
Howes,  M.P. 

Mr.  John  Gray,  Q.C.,  has  been  appointed  Solicitor  to  the  Treasury  in 
the  room  of  the  late  Mr.  John  Greenwood,  Q.C. 

Mr.  J.  R.  Kenyon,  Q.C.,  has  been  elected  Chairman  of  the  Shropshire 
Mamstrates  in  the  room  of  the  late  Sir  Baldwin  Leighton,  Bart. 

Mr.  John  Osborne,  Q.C.,  has  been  appointed  County  Court  Jud^e  of 
Circuit  No.  5,  in  the  place  of  Mr.  Christopher  Temple,  Q.C.,  Pro&ssor 
Abdy,  D.C.L.,  to  the  Judgeship  of  the  County  Courts,  Circuit  38,  in  the 
place  of  Mr.  William  Gurdon,  and  Mr.  D.  R.  Blaine  to  that  of  Courts 
No.  I,  in  the  place  of  Mr.  W.  Blanchard. 

Mr.  W.  Cope  has  been  appointed  Recorder  of  Bridgenorth,  and  Mr.  T. 
Sirrell  Pritchard,  Recorder  of  Wenlock,  in  the  room  of  the  late  Mr.  U. 
Corbett  Winder. 
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Mr.  G.  W.  Hemming  has  been  appointed  Counsel  in  Eqnitj  to  tbe 
Attorney-General  in  the  place  of  Mr.  Wickens. 

The  Kij^ht  Hon.  John  Robert  Mowbray,  M.P.,  has  been  appointed  a 
Chnrch  Estate  Commissioner  in  the  room  of  the  late  Mr.  Edward 
Howes,  M.P. 

Mr.  Montague  Bernard,  Professor  of  International  Law  at  the  Universitj 
of  Oxford,  \m  been  appointed  a  Member  of  the  Commission  to  assemble  at 
Washington  to  investigate  the  Alabama  and  other  claims  now  pending 
between  England  and  the  United  States. 

Mr.  Jacob  Walej,  Barrister-at-Law,  has  been  appointed  Conveyancing 
Counsel  to  the  Court  of  Chancenr  in  succession  to  the  late  Mr.  Hayes. 

Mr.  H.  S.  P.  Winterbotham,  M.P.,  Barrister-at-Law,  has  been  appointed 
Under  Secretary  of  State  for  the  Home  Department. 

Mr.  Joseph  Keech  Aston,  Barrister-at-Law,  has  been  appointed  Treasurer 
and  Secretary  to  Queen  Anne's  Bounty,  rendered  vacant  oy  the  retirement 
of  Mr.  Christopher  Hodgson. 

Mr.  T.  S.  Southgate,  Solicitor,  has  been  appointed  Clerk  and  Saper- 
intendent  Registrar  of  the  Gravesend  Board  of  Guardians ;  Mr.  E.  A  . 
Hillier,  Solicitor,  Clerk  to  the  Gravesend  and  Milton  Improvement  Com- 
missioners; Mr.  John  Honchen,  Solicitor,  Clerk  to  the  newly-formed  Board 
of  Navigation  Commissioners  of  Thetford;  Mr.  Thomas  Postlethwaite, 
Register  of  the  Ulverstone  County  Court ;  Mr.  G.  M.  Seabroke,  Clerk  to 
Rugby  Binch  of  Magistrates,  and  Mr.  J.  Godfrey-Faussett,  Registrar  of 
the  Court  of  Probate  at  Canterbury. 

Mr.  G.  Edward  Dif^by,  Solicitor,  of  Maldon,  has  been  appointed  Town 
Clerk  of  that  borough  m  the  place  of  his  father,  resigned  ;  Mr.  H.  Opriaai 
Potter,  Town  Clerk  of  Romsey,  in  the  place  of  Mr.  C.  J.  Tyler,  resigned; 
and  JMr.  G.  Christopher  Roberts,  Solicitor,  Town  Clerk  of  Kingston- 
upon-Hull,  and  Clerk  to  the  Court  of  Venire  in  succession  to  the  late  Mr. 
Robert  Wells. 

Mr.  Charles  Bulmer,  Solicitor,  of  Leeds,  haa  been  appointed  by  Uie 
Town  Council,  Clerk  of  the  Peace  for  that  borough,  in  the  place  of  Mr. 
J.  W.  Hamilton  Richardson,  resigned;  and  Mr.  William  Stephens, 
Solicitor,  Clerk  of  the  Peace  for  the  county  of  Radnor, 

Mr.  E.  W.  M.  Hanse,  Barrister-at-Liaw,  has  been  appointed  Clerk  to 
the  Liverpool  School  Board ;  Mr.  Joseph  Willis  Swinburne,  Town  Clerk 
of  Gateshead,  Clerk  to  the  Gateshead  School  Board;  Mr.  John  James, 
Town  Clerk  of  Wrexham,  Solicitor,  to  the  School  Board  there;  Mr. 
Robert  Edgar,  Solicitor,  Clerk  to  the  Hartlepool  School  Board;  Mr. 
Thomas  Hustwick,  Solicitor,  Clerk  to  Soham  District,  Cambridg^hire ; 
Mr.  F.  P.  MorreU,  Solicitor,  Clerk  to  the  Oxford  Board ;  Mr.  John  Watson, 
Solicitor,  Clerk  to  the  Nottingham  Board ;  and  Mr.  Studholme  Cartmell, 
Solicitor,  Clerk  to  the  Carlisle  Board. 

Ibelahd. — ^Mr.  Stanislaus  J.  Lynch  has  been  appointed  Registrar  of 
the  Landed  Estates  Court,  in  the  place  of  Mr.  Carey,  resigned.  , 

The  Right  Hon.  John  George,  one  of  the  Justices  of  Her  Majesty « 
Court  of  Qaeen*s  Bench,  and  the  Hon.  Stephen  Woulfe  Flanagan,  one  of 
the  Judges  of  the  Landed  Estates  Court,  have  been  appointed  Com- 
missiuners  of  the  Board  of  Charitable  Donations  and  Bequests  in  Ireland. 

Mr.  Patrick  Carey  has  been  appointed  Chief  Clerk  of  the  Court  of 
Common  Pleas,  in  the  room  of  Mr.  Cornelius  Davy,  deceased. 

Jamaica. — Mr.  James  Gibson  Starke,  Advocate,  has  been  appointed  a 
Puisne  Judge. 

Mauritius. — Mr.  A.  Gib  Ellis,  has  been  appointed  Substitute  Procure^'' 
and  Advocate-General. 

Trinidad. — Mr.  Henry  Court  has  been  appointed  Puisne  Judge  for  ^ 
Island. 
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January. 


14th.  Smith,  J.  Sidney,  Esq.,  Barrister-at-Law,  aged  66. 

2l8t.  Hume,  J.  Burnley,  Esq.,  Barrister-at-Law,  aged  52. 

24th.  H^RROD,  Henry,  Esq.,  F.S.A.,  Solicitor. 

25th.  Lewis,  C.  Warner,  Esq.,  Barrister-at-Law,  aged  50. 

27th.  PmLUPS,  Angustns,  Esq.,  Barrister-at-Law. 

27ih.  Cooper,  Greorge,  Esq.,  Solicitor,  aged  83. 

29th.  Paitson,  William,  Esq.,  Solicitor,  aged  44. 

29th.  Tandy,  Frederick,  Esq.,  Solicitor,  aged  30. 

3l8L  Stalman,  Henry,  Esq.,  Barrister-at-Law,  aged  74. 

dlst.  Hates,  William,  Esq.,  Barrister-at-Law. 

February. 
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Art.  L  — the  LAW  OF  FIXTURES,  ITS  HIS- 
TORICAL DEVELOPMENT  AND  PRESENT 
STATE.  Part  II.  Bi/  Archibald  Brown,  of  the 
Middle  Temple,  Barrister-at-Law. 

THERE  remain  to  be  illustrated  two.  further  applications 
of  our  rule,  namely — (1.)  That  application  of  it  which 
is  finally  determined  by  some  regulative  document  in  the 
nature  of  an  agreement;  and  (2.)  That  application  of  it 
which  finally  turns  upon  some  derivative  relation  or  relations 
which  have  come  to  be  established  in  one  or  both  of  the 
contending  parties  towards  some  third  person  or  persons. 
But  inasmuch  as  the  illustration  of  these  latter  applications  of 
the  rule  forms  in  reality  the  substantive  continuation  of  the 
Law  of  Fixtures,  which  is  the  subject  of  our  article,  in 
proceeding  with  that  illustration,  we  in  fact  resume  the 
consideration  of  our  subject  in  its  main  or  leading  branch. 

Now  it  might  prima  facie  be  supposed  that  in  accordance 
with  that  well-established  principle  of  our  law,  whereby 
*^  modus  et  conventio  vincunt  legem,"  a  written  document 
in  the  nature  of  an  agreement  between  the  persons,  the 
parties  to  it,  would  in  all  cases  be  the  paramoutit  consideration 
for  counsel  and  judges  to  regard  in  forming  their  opinions 
in  respect  of  the  fixtures  comprised  or  apparently  comprised 
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in  it^  or  affected  or  apparently  affected  bj  it;  and  it  has 
been  customary  for  writers  upon  this  branch  of  our  law  to 
make  the  existence  or  non-existence  of  such  an  agreement 
the  principal  criterion  for  the  logical  diviaion  of  their  subject 
We  may  point  out^  for  example^  that  in  the  two  latest  works 
upon  the  law  of  landlord  and  tenant,  the  work  of  Mr.  Fawcett, 
and  the  joint  work  of  Mr.  Smith  and  Mr.  Soden,  this  is  the 
treatment  which  has  been  adopted.  And  yet  if  our  his- 
torical deduction^  as  given  in  Part  I.^  is  correct,  and  more 
particularly,  if  Lord  Kenyon  was  justified  (as  we  think  he 
was),  in  taking  the  somewhat  nice  distinction,  which  he  did 
take,  in  the  case  of  Dean  v,  Allalley^  nupray  then  we,  for  our 
own  parts,  at  least,  should  hesitate  to  accept  with  the  same 
unguarded  and  unsuspecting  readiness  that  others  do,  the 
fact  of  agreement  or  no-agreement  as  the  paramount  criterion 
in  all  cases  whatsoever;  although  doubtless  in  the  great 
majority  of  modern  cases,  and  of  cases  presently  arising, 
the  factum  or  non-factum  of  an  agreement  is  practically  the 
primary,  and,  in  many  cases,  the  only  consideration.  We 
persist,  however,  in  our  opinion,  as  formerly  expressed,  that 
the  true  historical  (and  therefore  also  the  only  truly  logical)  im- 
portance of  this  criterion  is  that  which  we  have  assigned  to 
it  above,  namely,  an  importance  subordinate  and  secondary 
to  the  application  of  the  two  rules  which  respectively  regard 
(1.)  The  amenability  or  non-amenability  of  the  particular 
fixture  to  the  old  and  rigorous  law  affecting  the  strictly  agri- 
cultural class  of  fixtures;  and  (2.)  The  correspondence  or 
non-correspondence  of  the  particular  fixture  to  the  quality 
of  the  inheritance,  whereby  it  becomes,  or  does  not  become, 
chemically  united  with  it,  and  in  a  manner  absorbed  into  and 
lost  in  it.  With  this  explanation  (which  may  possibly  be 
liable  to  refutation)  we  proceed  in  the  first  place  to  set  forth 
the  cases  into  which  an  agreement  has  entered. 

In  the  year  1807,  in  the  case  of  Nayhr  v.  Collinge  (1 
Taunt.,  19),  under  a  covenant. by  a  trader-lessee  to  yield  up 
in  repair,  at  the  expiration  of  his  lease,  ^'all  erections  and 
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btiildings  ^  already  at  the  date  of  the  lease  erected  and  built, 
or  thereafter  to  be  erected  and  built,  upon  the  premises  de- 
mised, buildings  let  into  the  ground^  although  erected  by  the 
tenant  for  the  exclusive  purposes  of  his  trade^  were  held  in 
accordance  with  the  old  law  relating  to  buildings  incorporated 
with  the  inheritance,  confirmed  (or  at  least,  recognised  and 
accepted)  as  that  law  was  by  the  terms  of  the  covenant,  to 
be  included  in  the  covenant,  and  to  be  irremovable  by  the 
tenant;  and  in  like  manner,  and  for  the  like  reason,  in  the 
year  1818,  in  a  case  of  Penry  v.  Brawny  under  a  like  covenant 
by  a  domestic-lessee,  a  verandah  let  into  the  ground^  although 
put  up  by  the  tenant  for  ornament  merely ^  was  held  to  be  irre- 
movable by  the  tenant.  It  is,  moreover,  to  be  particularly 
noted  that  in  the  former  of  these  two  last  mentioned  cases^ 
an  exception  from  the  terms  of  the  covenant  was  allowed  in 
favour  of  trade  in  respect  of  such  of  the  buildings  and  erections 
as  were  made  to  rest  on  blocks  or  patens  without  being  let  into 
the  ground,  an  allowance  which  was  in  strict  accordance  both 
with  the  letter,  and  with  the  spirit  of  the  letter,  of  Lord 
Kenyon^s  decision  in  Dean  v.  Allalleyy  supra^  and  which  seems, 
therefore,  to  corroborate,  ia  no  slight  degree,  our  principle  of 
subordinating  the  terms  of  the  agreement  to  those  grand  old 
rules  which  we  derived  from  our  historical  deduction.  But  to 
proceed, — in  the  year  1856,  in  the  case  of  Burt  v.  Haslett 
(18  C.B.,  163,  and,  on  appeal,  893),  under  a  covenant  by  a 
lessee  (who  was  a  linendraper)  to  yield  up  at  the  expiration 
of  his  lease  the  premises  demised,  together  with  "  all  .  .  . 
windows  .  .  .  and  other  things,  •  .  .  affixed  or  be^ 
longing  thereto,  .  .  .  and  together  also  with  all  .  .  . 
improvements  .  .  .  made  upon  the  premises,"  a  plate- 
glass  front  put  in  by  the  tenant  in  place  of  the  old  window, 
although  not  fastened  otherwise  than  with  wedges^  was  held 
to  be  included  within  the  scope  of  the  covenant,  in  conse- 
quence of  the  express  words  of  the  covenant,  and  in  parti- 
cular of  the  word  windoics  occurring  therein ;  aud  here  again, 
it  is  of  importance  to  observe  that  the  spirit  of  Lord  Kenyon's 
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decision  in  Dean  v.  Allalley  was  fully  recognised,  fot  the 
windawy  although  intended  by  the  linendraper  for  the  purposes 
of  his  trade  alone,  was  as  much  the  exclusive  subject  of  the 
old  law  of  the  strictly  agricultural  fixtures,  as  buildings  let 
into  and  incorporated  with  the  soil,  being  in  fact  an  outer 
window,  which,  like  an  outer  door,  is  strictly  necessary  to 
complete  the  house,  and  as  being  so  becomes  instanter  part 
and  parcel  of  the  inheritance,  and  not  removable  by  the  tenant 
even  who  has  erected  it  at  his  own  expense,  so  that  notwith- 
standing all  the  linendraper^s  ingenuity,  his  glass  front  was  in 
fact  caught  in  our  first  sieve,  irrespectively  of  his  covenant, 
which  only  confirmed  or  recognised  our  principle.  Again, 
in  the  case  of  Mansfield  y.  Blackburne  (6.  Bing.  N.C.,  426), 
decided  in  the  year  1840,  under  a  covenant  by  the  trader- 
lessee  of  a  salt*spring  to  leave  the  salt-works  (which  the 
same  lessee  had  also  agreed  to  erect)  in  good  repair  at  the 
end  of  his  term,  it  was  held  that  the  iron  salt  pans,  as  being 
parcel  of  the  salt  works,  were  included,  and  were  in  conse- 
quence thereof  become,  although  in  their  own  nature  re- 
movable, practically  irremovable  by  the  tenant,  Tindal, 
C.  J.,  remarking  in  his  judgment  in  this  case  with,  however, 
(it  seems  to  me)  numerous  inaccuracies  as  follows: — 

**  If  this  had  been  the  ordinary  case  between  landlord  and  tenant, 
as  to  the  right  of  the  latter  to  remove  fixtures,  or  other  things 
erected  on  the  premises,  at  the  end  of  the  term,  we  should  have 
entertained  no  doubt  but  that  the  'salt-pans  had  been  removable 
by  the  tenant,  as  well  from  the  nature  and  description  of  their 
annexation  to  the  freehold,  as  upon  the  doctrine  laid  down  by  Lord 
Mansfield  in  Lawton  v.  Salmon,  that  it  would  have  been  a  different 
question  if  the  spriuga  had  been  let,  and  the  tenant  had  been  at  the 
expense  of  erecting  these  salt-works ;  he  might  very  well  have  said, 
*  I  leave  the  estate  no  worse  than  I  found  it.'  ITiat  would  be  for 
the  encouragement  and  convenience  of  trade,  and  the  benefit  of  the 
eitate,"  {sed  quaere). 

"  But  the  question  before  us  does  not  turn  upon  any  general  rule 
pf  Jaw  {ted  quaere)^  but  upon  the  interpretation  of  a  positive  con- 
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tract  into  which  the  parties  have  entered  with  each  other,  and  the 
point  we  have  to  determine  is,  whether  under  that  contract  it  was 
the  intention  of  both  parties,  that  the  salt-pans  should  be  left  at  the 
determination  of  the  term,  or  that  the  tenant  should  have  the  power 
to  remove  them." 


Now,  here  also,  the  Chief  Justice,  although  seeming  to 
question  our  principle,  unconsciously  regulates  his  decision, 
and  in  fact  he  decided,  in  accordance  with  it.  So,  again,  in 
the  case  of  R.  v.  Topping  (1  Maclel.  &  Y.,  544),  decided  in 
1825,  and  in  the  case  of  Dumergue  y.  Rumsey  (2  H.  &  C, 
777),  decided  in  1866,  an  express  clause  in  an  agreement 
being  held  to  have  defeated  (in  the  one  case  accidentally,  in 
the  other  case  intentionally)  the  tenant's  right  of  removal, 
the  fixtures  became  in  consequence  thereof  instantly  and 
indissolubly  united  with  the  inheritance,  so  as  not  to  be 
leviable  under  a  fi,  fa.  issued  against  the  lessee.  Such  is  the 
predominant  vivacity  or  efficacy  of  the  two  considerations 
which  I  have  designated  paramount,  and  such  also  the  readi- 
ness with  which  agreements  not  opposing  coincide  with  them 
in  their  operation,  to  the  utter  disregard  of  every  equitable 
consideration  to  the  contrary. 

Before,  however,  it  is  possible  to  maintain  the  absolute 
and  universal  paramouncy  of  my  principle  over  all  private 
stipulations  and  agreements  whatsoever,  it  is  necessary  to  in- 
quire and  know  whether  any  covenant  or  agreement  which 
not  only  does  not  coincide  with  it,  but  which  directly  aims 
at  superseding  or  displacing  it,  has  been  allowed  to,  in  fact, 
supersede  or  displace  it.  Now,  there  is  the  case  of  Sum-' 
ner  v.  Bromihw  (34  L.J.  (N.S.),  Q.B.,  130),  decided  so 
recently  as  the  year  1865,  in  which  in  a  state  of  circum- 
stances otherwise  resembling  the  case  of  Mansfield  v.  Black- 
burne,  supra,  it  was  held  that  the  salt-pans  in  question  were 
removable  by  the  tenant  who  had  put  them  in,  and  that 
they  were  so  removable  by  reason  of  a  difference  in  the 
words  of  the  covenant — a  difierence  apparently  suggested  to 
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the  draftaman  or  conveyancer  by  the  decision  in  Man^eli 
V.   Blackbxirne^  being  the  exception  or  reservation   in  express 
terms  of  the  '^  salt-pans  and   other  removable   articles "  out 
of  the  general  scope  or  operation  of  the  covenant.     So  that 
our  cherished   principle  apparently  succumbs,   and   the   old 
law,  it  seems,  may  be  displaced  in  the  interests  of  trade,  or, 
indeed,  of  any  other  interest,  by  the  employment  of  apt  words 
expressly  {and  not  in  intention  merely)  displacing  or  defeating 
it.      The  hallowed  traditions    of  the  past  are   indeed   ever 
destined,   in    the  natural  course  of   jural  development,    to 
yield  before  the  so-called  imperative  demands  of  modem  life, 
and  the  Court  of  Queen's  Bench,  in  particular,  as  at  present 
constituted,  has  always  shown  more  readiness  than  reluctance 
to  break  off  from  the  past.     Probably,  however,  it  is  better 
so,  certainly  it  is  more  in  keeping  with  the  strong  reality  of 
modern  regards  to  openly  and  directly  recognise,  instead  of 
fictitiously  ignoring  while  in  fact  accepting,  changes  of  the 
sort  referred   to.     And   at   all  events  we,  as  mere    writers 
stating  what  the  law  actually  is,  are  compelled  by  this  de« 
cision  to  recognise  the  maxim,  Cuique  juri  pro  se  introdueto 
renuntiare  licet,  in  its  free  operation  in  respect  of  all  fixtures^ 
as  well  those  of  the  ancient  as  those  of  the  modem  class. 
And  yet,  even  while  compelled  to  admit   thus  much,  who 
that  has  followed  the  course  of  decision  downwards  as  pre- 
sented in  this  article,  or  in  the  prior  portion  of  it,  would 
hesitate  for  one  instant  to  agree    with  me   in  my   view  of 
the  desirability  and  indeed  necessity  of  attributing,  if  not  a 
paramouncy  to  the  first  and  second  portions  of  my  general 
rule,  at  least  of  attributing  to  them  a  paramount  importance 
as  collateral    considerations,  as    exercising    an  all-powerfol 
influence  when  not  directly,  expressly,  and  laboriously  ex- 
cluded?    Our  general  rule  remains  therefore,   if    not  alto- 
gether unassailable,  practically  unassailed. 

We  shall  give  but  one  further  illustration  of  the  extremely 
vigorous,  and  indeed  the  instantaneous,  operation  of  those 
first  and  second  portions  of  our  rule,  even  in  spite  of  cove* 
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Hants  and  agreements^  which  might  seem  to  expressly  and 
directly  exclude  their  operation.  The  case  shall  be  that  of 
Foley  V.  Addenbrooke  (13  Mee.  &  W.,  174)  decided  in  the 
year  1844.  The  covenant  in  that  case  was  to  repair,  and 
yield  up  in  repair  **the  furnaces,  fire-engine,  iron  works, 
dwelling-houses,  and  all  other  erections,  buildings,  improve- 
ments, and  alterations,  EXCEPT  the  iron  work  castings^ 
railways,  wiinseys,  gins,  machines^  and  the  movable  implements 
and  materials  used  in  or  about  the  said  furnaces,  fire-engine^ 
iron  works,  and  premises ;  *'  and  it  was  held  by  the  Court 
of  Exchequer  that  under  this  covenant  the  defendants  (who 
were  the  lessees)  had  a  right  to  remove  ^^  whatever  was  in 
the  nature  of  a  machine  or  part  of  a  machine,  but  not  what 
was  in  the  nature  of  building,  or  of  support  of  buildings 
although  made  of  iron  (and  that  in  such  removal  they  might 
disturb  such  brickwork  as  was  necessary,  &c.) "  Now  what 
was  the  reason  why  the  supports  of  buildings  made  of  iron 
were  irremovable,  although  they  were  in  fact  iron  castings, 
and  as  such  therefore  within  the  exception  of  the  covenant? 
Why,  it  was  simply  the  operation  meanwhile  of  the  first 
and  second  portions  of  our  rule.  The  iron  supports  had,  in 
virtue  of  their  application,  ceased  to  be  iron  castings  merely, 
and  had  become  meanwhile  indissolubly  incorporated  with 
the  buildings  of  which  they  were  the  necessary  complements. 

It  is  doubtless  true  that  the  great  majority  of  modern 
fixtures  pass  readily  and  at  once  through  both  our  first  and 
our  second  sieves,  being  neither  of  the  strictly  agricultural 
sort,  nor  yet  of  a  character  to  chemically  unite  with  the 
inheritance;  and  hence  has  probably  arisen  the  prevalent 
confusion  of  thought,  to  which  we  have  already  more  than  once 
alluded,  of  supposing  the  agreement  or  covenant  to  be  solely 
and  entirely  regulative  of  the  removability  or  irremovability 
of  the  particular  fixtures.  There  arc  numerous  cases  of 
this  modem  sort ;  we  shall  only  quote  one,  or  at  the  most  two 
typical  instances  of  them.  One  is  that  of  Elliott  v.  Bishop 
(10  Excli.,  496,  and  on  appeal,  11  Exch.,  113),  v/hcre,  under 
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a  covenant  by  a  building  tenant  to  yield  up  at  the  expira- 
tion of  his  term  the  premises  demised^  together  with  all 
^*  locks^  keys,  bars,  bolts,  marble  and  other  chimney  pieceSi 
foot-paces,  slabs,  and  other  fixtures  and  articles  in  die  nature  of 
fixturee^^  put  up  during  the  term,  it  was  held  that  neither 
the  so-called  tenant's  fixtures  nor  the  so-called  trade  fixtures 
usual  in  the  tenancy  and  trade  of  the  sub-lessee  (who  was 
a  licensed  victualler)  were  included  in  the  covenant,  the 
interpretation  of  which  turned  (in  the  particular  circumstances 
of  the  case)  upon  the  mere  general  rules  of  the  interpreta- 
tion of  written  documents,  according  to  which  (as  Mr. 
Bovill  pointed  out  in  his  argument)  verba  generalia  following 
upon  enumerated  particulars  are  to  be  construed  as  generaUa 
ejusdem  generis^  and  therewith  the  case  was  at  an  end.  So, 
again,  in  the  case  of  Duke  of  Beaufort  v.  Bates  (31  L.J., 
N.S.,  Cha.  487),  it  was  a  mere  question  of  interpretation, 
the  matter  in  -dispute  being  whether  certain  ^^  tram-plates  " 
fastened  some  to  iron-sleepers  and  some  to  wooden  sleepers^ 
resting  upon  but  not  dug  into  the  earth  floor  of  a  mine,  were 
or  were  not  included  in  the  phrase  ''  ways  and  roads " 
contained  in  a  covenant  in  the  lease.  And  yet  even  in  these 
cases  of  apparent  simplicity,  it  would  be  hazardous  (and 
perhaps  untrue)  to  state  that  the  first  and  second  portions  of 
our  principle  received  no  regard ;  only  they  were  evidently 
excluded  from  effective  operation. 

It  remains  to  illustrate  our  rule  of  the  Law  of  Fixtures 
in  its  application  to  those  derivative  relations  subsisting  in 
the  two  contending  parties  to  which  we  have  hitherto  only 
alluded ;  this  will  complete  our  present  article,  from  which 
(as  the  reader  may  have  observed)  we  have  carefully  excluded 
the  law  of  ecclesiastical  fixtures,  as  being  of  too  peculiar  and 
unfamiliar  a  character  to  be  treated  promiscuously  with  the 
other  classes  of  fixtiires  in  this  general  review  of  the  law. 

Now  the  derivative  relations  in  question  (with  the  derivative 
rights  corresponding  to  them),  are  of  many  sorts,  but  are 
phiefly  the  following  : — 


Tlie  Law  of  Fixtures.  18& 

(1.)  Mortgagee  of  lessor,  or  of  lessee, 

(2.)  Assignee  (or  trustee)  in  bankraptcy  of  lessor,  or  of 
lessee, 

(3.)  !Execution«creditor  of  lessor,  or  of  lessee, 

(4.)  Vendee  of  lessor,  or  of  lessee,  in  their  yarious  permu- 
tations and  combinations.     Also 

(o.)  Executor  and  heir  of  lessor,  or  of  lessee, 

(6.)  Tenant  for  life  and  remainderman  or  reversioner,  and 

(7.)  Outgoing  and  incoming  tenant. 

From  this  enumeration  it  will  appear  that  we  have  in* 
novated  upon  the  customary  classifications;  but  we  have 
done  so  with  much  carefulness,  and  from  the  bond  fide  con- 
viction that  the  innovations  will  operate  as  improvements, 
introducing  unity  of  conception,  and  abolishing,  or  at  least 
reducing  into  their  proper  relations  of  subordination,  the 
arbitrary  distinctions  and  arbitrary  co-ordinations  of  previous 
writers. 

Now  in  respect  of  all  these  subordinate  matters,  there  is 
much  less  intricacy  of  matter,  and  also  much  less  variety  of 
doctrine,  than  the  multitude  of  the  decisions  which  have 
been  given  upon  them  would  naturally  make  believe.  There 
is  indeed  a  wonderful  simplicity  or  similarity  in  all  of  them. 
And  for  the  purpose  of  presenting  them  to  the  reader  in 
such  a  way  as  to  make  this  their  character  for  simplicity 
and  similarity  apparent  to  him,  only  one  small  lemma  is 
required  in  addition  to  the  explanations  already  given  in  this 
article,  and  this  lemma  is  also  itself  of  so  simple  a  character 
as  to  be  rather  a  corollary  from  those  explanations  than  a 
substantive  assumption  added  to  them.     It  is  this — 

It  has  already  appeared  that  the  strictly  agricultural 
fixtures  of  the  old  law  instantaneously  coalesced  with  the  land 
or  realty  to  which  they  were  annexed ;  they  were  therefore, 
one  would  primd  fade  imagine,  an  interest  in  land.  It  is, 
however,  commonly  said  that  fixtures  are  not  an  interest 
in  land  within  the  meaning  of  the  Statute  of  Frauds,  so  as  to 
require  a  note  or  memorandum  in  writing  under  the  4th 
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section  of  that  Statute^  and  the  case  of  Hallen  y.  Rwndet 
(1  Cr.  M.  &  R.^  266),  is  commonly  quoted  in  support  of 
this  opinion.  But  when  this  case  is  critically  examined, 
it  is  seen  that  the  equities  inyolved  in  it  were  so  strong  and 
many,  that  they  biassed  the  judges  in  their  decision  of  it, 
and  induced  them  to  take  advantage  of  the  particular — the 
very  particular — circumstances  of  the  case,  in  order  to  ground 
upon  them  in  the  interest  of  particular  justice  a  distinction 
which  the  writers  submit  was  ijot  borne  out  by  general  law, 
holding  (as  they  held),  contrary  to  the  very  clear  and 
powerful,  and  withal  the  learned  argument  of  Mr.  Kelly, 
that  as  Jixttiree  denoted  the  ''  tenant's  right  to  remove,"  a 
contract  to  forego  that  right  was  not  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauds.  Now  this 
decision  was  an  acknowledged  evasion  of  the  law,  and  does 
not  therefore,  in  our  opinion,  warrant  the  generality  of  the 
conclusion  that  is  frequently,  indeed  commonly,  drawn  from 
it ;  for  that  conclusion  affects  to  extend  to  fixtures  in  them- 
selves, what  was  only  asserted  in  Hallen  v.  Bunder  at  the 
most  of  "  a  contract  to  forego  the  removal  of  them."  If  this 
be  so,  the  quality  of  fixtures  in  themselves,  whether  they  are 
real  estate  or  personal  estate,  remains  in  truth  an  open  ques- 
tion, and  the  determination  of  it  is  the  lemma  which  we  must 
premise. 

Now,  the  principles  of  the  law  of  fixtures,  as  developed  in 
this  article,  would  draw  a  distinction  of  the  following  kind— 

(1.)  That  the  strictly  Agricultural  Fixtures  of  the  old  hw 
were  and  are  beyond  all  question  an  interest  in  land,  and 
that  they  arc  also  permanently  and  indefeasibly  so. 

(2.)  That  the  Modern  Agricultural,  the  Trade  Proper,  and 
the  Domestic  or  Ornamental  classes  of  Fixtures  are : — 

(a.)  Some  of  them,  interests  in  land,  defeasible  by  the 
act  of  the  tenant  who  has  the  right  to  remove  them; 
while  again— 
{b,)  Others  of  them  are  chattels  pure  and  simple,  and  ate 
not  even  defeasible  interests  in  land. 
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Further,  all  the  passages  which  we  have  cited  from  the  Year 
Sooks,  and  to  which  we  may  for  present  purposes  generally  refer 
the  reader  back^  conspire  to  show  that  fixtures  as  well  those 
of  the  modern  as  those  of  the  old  law,  were  part  and  parcel  of 
the  frank-tenement  or  freehold,  so  long  as  they  continued 
annexed  to  it ;  and  that  such  of  them  as  were  annexed  by 
the  landlord  (that  is  to  say,  by  the  owner  of  the  freehold) 
formed  indefeasible  parts  of  the  freehold,  whereas  such  of 
them  as  were  put  up  by  the  tenant  (the  strictly  agricultural 
fixtures  being  always  excepted)  were  defeasible  parts  of  the 
freehold,  but  became  indefeasible  parts  of  it  immediately 
the  time  for  their  removal  by  the  tenant  had  expired,  and 
he  had  failed  to  remove  them.  Moreover,  the  views  wLich 
are  expressed  in  the  Year  Books  are  fully  borne  out  by  the 
subsequent  decisions,  both  early  and  recent.  Thus  in  the 
case  of  Lee  v.  Risdon  (7  Taunt.,  188),  decided  in  1816, 
Gibbs  (C.  J.)  spoke  as  follows : — 

"Many  of  these  articles  (household  fixtures  and  furniture), 
though  originally  goods  and  chattels,  yet  when  affixed  by  a  tenant 
to  the  freehold,  cease  to  be  goods  and  chattels  by  becoming  part  of 
the  freehold ;  and  though  it  is  in  his  power  to  reduce  them  to  the 
state  of  goods  and  chattels  again  by  severing  them  during  his  term, 
yet  until  they  are  severed,  they  are  a  part  of  the  freehold,  as 
wainscots  screwed  to  the  wall,  trees  in  a  nursery  ground,  which 
when  severed  are  chattels,  but  standing  are  a  part  of  the  free- 
hold, certain  grates,  and  the  like.  And  unless  the  lessee  uses 
daring  the  term  his  continuing  privilege  to  sever  them,  he  cannot 
afterwards  do  it,  and  it  never,  I  believe,  was  heard  of,  that  trover 
could  be  afterwards  brought." 

Again,  in  the  case  of  Lyde  v.  Russell  (1  B.  &  Ad.,  394), 
decided  in  1830,  Lord  Tenterden  held  that  bells  hung  by  a 
yearly  tenant  at  the  sole  expense  of  the  tenant  himself,  but 
allowed  by  him  to  remain  fixed  to  the  freehold  after  the 
expiration  of  his  term,  became  the  property  of  the  landlord, 
and  did  not  even  when  afterwards  severed  by  the  landlord 
resume  the  character  of  chattels  so  as  that  the  tenant  might 
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bring  trover  for  them.  And  in  the  very  recent  case  of  Pugh 
V.  Arton  (8  L.B.  Eq.,  626)^  decided  by  Vice-Chancellor 
Malins  in  1869^  it  was  held  that  tenant's  fixtures  cannot  be 
removed  after  the  expiration  of  the  term^  and  that  for  that 
matter  it  makes  no  difference  whether  the  lease  expires  by 
re-entry  on  forfeiture^  or  by  elSluxion  of  time. 

Now  what  is  there  against  these  opinions  ?     Nothing,  bat 
what  admits  of  a  ready  explanation.     First,  there  is  the  case 
of  R.  V.  Londonthorpe  (6  T.R.,  377)  decided  in  1795,  where 
it  was  held,  that  a  poet  windmill  put  up  by  a  tenant^  but  by 
express  agreement  between  the  tenant  and  his  landlord  made 
removable  at  any  time  by  the  tenant,  and  actually  let  by 
the  tenant  to  a  third  party,  was  not  such  a  tenement  or  was 
not  a  tenement  in  such  occupation  as  entitled  the  tenant  who 
had  erected  it  to  a  settlement  within  the  meaning  of  the 
Poor  Laws.     Again,  there  is  the  case  of  R.  v.  Otley  (I  B.  & 
Ad.,  161)  decided  in  1830,  where  it  was  held  that  a  vrindmiU 
rented  along  with  other  property  (the  latter  property  being 
of  an  admittedly  real  character)  was  not  a  tenement  within 
the  meaning  of  the  Poor  Laws  for  the  purpose  of  helping 
the  pauper  to  obtaining  a  settlement  under  these  laws^  being  a 
mere  superstructure  of  wood  resting  by  its  own  weight  upon 
a  brick  foundation,  no  part  of  its  machinery  touching  either 
the  ground  or  the    foundation.     Now,  of    both  these  last 
mentioned  cases,  the  most  obvious  remark  to  make  is  thiflj 
that  their  exceptional  circumstances  were  the  occasion  of  the 
question  arising  at  all,  and  that  under  ordinary  circumstances 
therefore,  windmills  and  such    like  fixtures  and   a  fortiori 
fixtures  that  were  more  manifestly  so,  would  have  been  con- 
sidered, and  were  in  fact  customarily  considered,  tenements  or 
real  estate  for  all  purposes,  and  therefore  also  for  the  purpose 
of  conferring  a  settlement  within  the  meaning  of  the  Poor 
Laws.     And  accordingly  we  find* that  in  the  case  of  R.  v.  Si, 
Dunstan  (4  B.  &  C,  6,  86)  decided  in  1825,  it  was  held 
that  certain  fixtures  demised  to  a  tenant  along  with  his 
tenement  were  held  to  be  parcel  of  the  demise  or  of  th^ 
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tenement  for  the  purpose  of  entitling  the  tenant  to  such  a 
settlement.  And  we  also  find  that  in  the  case  of  R.  y.  Guest 
(7  A.  &  E.,  951),  decided  in  1838,  it  was  held  that  machinery 
fixed  in  coal  and  iron  mines  by  the  persons,  the  lessees  of 
the  mines,  were  for  the  purposes  of  a  poor  rate  which  was 
being  levied  upon  the  mines  to  be  regarded  as  forming  part  of 
the  mines,  so  as  to  increase  the  assessable  value  of  the  free- 
hold ;  but  Lord  Denman  (C. J.),  in  holding  to  the  effect 
stated,  was  careful  to  add  that  the  question  of  the  essential  or 
abstract  quality  of  the  fixtures  (whether  real  or  personal  estate) 
was  not  raised  by  the  case.  So,  then,  it  appears  that  fixtures 
so  far  from  being  clearly  not  interests  in  land  are  in  much 
more  danger  of  being  interests  in  land  for  all  purposes  what- 
soever, and  of  being  therefore  also  within  the  meaning 
of  the  Statute  of  Frauds. 

It  is  necessary,  however,  to  bear  in  mind  the  distinction 
which  in  a  previous  part  of  this  article  we  pointed  out  as 
having  been  recognised  in  modem  times,  between  the  so-called 
fixtures-  that  are  either  actually  or  constructively  fixed  for 
at  least  the  time  being  to  the  freehold,  and  those  so-called 
fixtures,  which,  whether  of  the  Modern  Agricultural,  or  of  the 
Trade  Proper,  or  of  the  Domestic  or  Ornamental  Class  are, 
and  from  first  to  last  remain  (rightly  or  abusively)  of  a  purely 
personal  or  chattel  nature.  We  have  already  had  examples  of 
this  so-called  chattel-fixture ;  we  have  a  further  example  cf 
such  a  fixture  in  the  case  of  Davis  v.  Jones  (2  B.  &  A.,  165) 
decided  in  1818,  where  it  was  held  that  certain  jihs,  parts  of  a 
machine  which  had  been  added  to  the  machine  by  the  tenant, 
a  trader-lessee,  during  his  terra,  and  which  were  capable  of 
being  removed  again  from  the  machine  without  damage  either 
to  themselves  or  to  it,  were  goods  and  chattels  for  which  the 
outgoing  or  rather  the  outgone  tenant  might  maintain  trover 
for  their  non-delivery  by  the  incoming  or  rather  the  income 
tenant  upon  demand  made.  Abbott  (C.J.),  in  delivering 
judgment  in  the  case,  adopted  the  following  alternative  mode  of 
speech,  *'  If  these  jibs  are  to  bo  considered  as  personal  chattels 
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•  •  •  On  the  other  hand^  if  the  jibs  are  to  be  considered 
as  annexed  to  and  parcel  of  the  freehold,  ...  "a  dubiety 
in  his  lordship's  mind  which  he  ultimately  settled  by  decreeing 
the  jibs  to  be  personal  chattels.  But  the  dubiety  itself  is  im- 
portant to  note. 

The  result,  therefore,  of  all  the  cases  that  have  been 
adduced  both  pro  and  eonhra,  goes  to  corroborate  if  not 
to  establish  the  distinctions  to  which  the  principles  stated 
hereinbefore  would  naturally  lead.  They  are,  moreover, 
distinctions  which  are  indispensable  to  explfun,  and  (let  lu 
add)  which  of  themselves  alone  are  sufficient  to  explain;  the 
whole  course  of  the  subsequent  decisions  which  have  been 
made  or  had  in  the  matter  of  those  derivative  rights  and 
derivative  relations  to  which  we  before  referred ;  and  surely 
this,  their  sufficiency,  and  this,  their  indispensability,  go  far 
to  prove  their  truth.  This  lemma  having  been  premised, 
we  proceed  to  a  consideration  of  the  cases  in  detail. 

We  shall  take  these  derivative  relations  in  the  order  in 
which  they  were  stated  on  a  previous  page. 

Firstly,  then,  the  mortgagee's  derivative  rights,  with  which 
however,  are  frequently  mixed  up  those  of  the  assignee  (or 
trustee)  in  bankruptcy,  and  sometimes  even  those  of  the 
execution-creditor  and  of  the  vendee. 

In  the  case  of  ex  parte  Quincey  (1   Atk.,  477)  decided  in 
1750,  where  A  was  mortgagee  of  the  reversion  in  a  brew- 
house,  subject  to  a  lease  for  years  granted  by  the  freeholder 
his  mortgagor  to  B,  and  where  B  had  purchased  the  utensils 
of  the  brewhouse  from  his  lessor,  and  had  afterwards,  and 
also   after  the  mortgage   to  A,  sold  and  assigned  both  the 
utensils  and  the  lease  to  C,  and  when  C  thereupon  or  after- 
wards mortgaged  both  lease  and  utensils  to  D  (who  was  in 
fact  the  original  freeholder  the  mortgagor  to  A),  and  when 
D    afterwards  became    bankrupt,  it  was  not    indeed   held 
(because    no    decision    was  in  fact    arrived  at),  but  Lord 
Hardwicke's  strong  opinion  was,  that  the  utensils  were  not 
included  in  the  first  mortgage,  namely,  that  to  A,  and  that 
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the  assignees  of  D  were  therefore  entitled  to  them^  at  least 
as  against  A.  But  of  this  case  our  data  are  scanty,  and  the 
circumstances  are  complex ;  it  may  be^  therefore^  that  the 
particular  utensils  which  were  in  dispute  were  of  a  purely 
chattel  character^  although  indeed  it  may  also  be  that  they 
were  fixtures  of  that  sort  which  are  a  defeasible  interest  in 
land,  in  which  latter  case  the  tendency  of  Lord  Hardwicke's 
opinion  would  (as  we  shall  see)  be  contrary  to  the  declared 
tendency  of  subsequent  and  more  especially  of  the  more  recent 
decisions,  if  at  least  B's  separate  purchase  of  the  utensils  may 
be  ignored. 

Again,  in  the  case  of  Stet^ard  v.  Lombe  (1  Brod.  &  B.,  506), 
decided  in  1820,  where  A  the  freeholder  mortgaged  fiis  land 
to  B  for  1000  years,  and  also  in  express  terms  ^'  bargained, 
sold,  and  set  over  "  to  B  a  certain  windmill  erected  upon  the 
land  but  found  by  a  jury  not  to  have  been  a  fixture  in  the  sense 
of  being  either  a  defeasible  or  an  indefeasible  interest  in  the 
land,  and  where  A  the  mortgagor  continued  in  possession  after 
the  mortgage,  and  C  a  judgment  creditor  of  his,  issued  an 
execution  against  him,  it  was  held  that  C  could  not  take 
the  windmill  upon  his  Ji.  fa, ;  Dallas  (C.  J.),  distinguishing 
under  the  circumstances  which  have  been  described,  the  rights 
of  an  execution-creditor  from  those  of  an  assignee  in  bank- 
ruptcy, a  distinction  which  differenced  that  case  from  the  case 
of  Horn  v.  Baker  (9  East,  215),  decided  in  1808,  where  under 
circumstances  otherwise  resembling  those  in  Steward  v.  Lombe 
supray  the  assignees  in  bankruptcy  were  held  to  have  a  pre- 
ferable title  to  that  of  an  annuitant- mortgagee  of  the  bank- 
rupts ;  although,  indeed  in  the  case  of  Horn  v.  Baker  supra, 
a  further  distmction  was  taken,  namely,  that  while  the  vats, 
&c,,  which  were  not  fixed  to  the  freehold,  passed  (as  we  have 
said)  to  the  assignees  under  the  bankruptcy,  yet  the  stills 
which  weye  fixed  to  the  freehold  did  not  pass  to  them  under 
the  words  of  the  Statute,  ^' goods  and  chattels  in  the  apparent 
ownership  or  possession  of  the  bankrupt  at  the  date  of  his 
bankruptcy,"  but  that  all  such  stills  had  passed  as  part  and 
parcel  of  the  land  orbrewhouse  to  the  annuitant-mortgagee 
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under  her  mortgage  deed;  and  this  distinction^  as  we  shall 
8ee>  has  been  carefully  and  invariably  observed  in  all  the 
subsequent  decisions  admitting  of  it.  Horn  v.  Baker  is 
indeed  by  Mr.  Smith  in  his  selection  of  leading  cases^  made 
the  leading  case  upon  the  subject  of  this  distinction ;  and  it 
formed  the  almost  sole  ground  of  decision  in  the  case  of 
Clark  V.  Croumshaw  (3  B.  &  Ad.  804),  decided  in  the  year 
1832^  where  the  like  distinction  arose. 

Again^  in  the  case  of  Buckland  v*  Butterjield  (2  Brod.  & 
B.  54)9  where  A  was  lessee  for  years  of  a  piece  of  ground  and 
dwelling-house^  and  as  such  erected  a  conservatory^  which 
was  attached  to,  and  (as  was  determined  in  the  case)  inde- 
feasibly  incorporated  with,  the  dwelling-house,  so  as  not  even 
to  be  removable  by  the  tenant  himself  who  had  erected  it, 
and  when  A  afterwards  became  bankrupt,  and  his  assignees 
in  bankruptcy  claimed  to  remove  the  conservatory,  it  was 
held  by  Dallas  (C.J.),  that  the  assignees  could  not  remove  it 
as  against  the  lessor  the  reversioner,  and  that  too  even  although 
the  bankrupt  was  himself  entitled  next  in  remainder  after  his 
lessor  to  the  freehold  and  inheritance  in  the  premises. 

Again,  in  the  case  of  ex  parte  Barclay  (5  De  G.M.  &  Gr., 
411),  decided  in  the  year  1855,  where  A  (who  was  by  trade  a 
publican),  was  lessee  of  a  public  house,  and  of  other  houses, 
and  deposited  by  way  of  equitable  mortgage  his  lease  with 
B,  giving  at  the  same  time  the  usual  memorandum  of  deposit, 
and  then  afterwards  became  bankrupt  while  in  possession  both  of 
the  public  houfee  and  of  the  other  houses,  and  also  of  the  trade 
and  tenant's  fixtures  belonging  to  them  (being  the  fixtures 
usual  in  the  trade  of  a  publican),  it  was  held  that  B  as  such 
equitable  mortgagee  as  aforesaid,  was  entitled  to  all  the  said 
fixtures  (both  the  trade  and  the  tenant's  ones)  as  against  the 
claim  of  A's  assignees  in  bankruptcy,  the  fixtures  not  being 
(nor  any  of  them  being)  in  the  order  and  disposition  of  the 
bankrupt  within  the  meaning  of  the  125th  Section  of  the 
Bankrupt  Law  Consolidation  Act,  2845. 

Again,  in  the  case  of  Mather  v.  Fraser  (2  Kay  &  J.,  536), 
decided  in  the  month  of  February,  1856,  where  A  and  B 
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(who  were  copper-roller  manufacturers)  were  the  owners  in 
fee  and  tenants  in  common  of  certain  land  and  of  the  mills 
erected  thereon,  and  mortgaged  the  same  to  0,  and  afterwards 
became  bankrupt,  it  was  held  hj  Wood  (V-C),  that  the 
mortgage  of  the  land  and  premises  carried  with  it  all  the 
articles  let  into  the  soil  or  fixed  to  the  freehold,  whether  by 
screws,  solder,  or  any  other  permanent  means,  and  Hhat  for 
that  matter  it  made  no  difference  that  the  purposes  to  which 
the  land  in  question  was  applied  by  the  bankrupts  was  trade 
or  manufacture  and  not  agriculture ;  and  moreover,  that  as 
these  fixtures  passed  as  part  of  the  freehold,  no  registration 
of  them  under  the  Bills  of  Sale  Act  (17  &  18  Vic,  c-  36), 
was  requisite  for  the  purpose  of  conferring  a  complete  title 
to  them  upon  the  mortgagees.  The  assignees  in  bankruptcy 
of  the  mortgagors  had  therefore  no  claim  whatever  as  against 
the  mortgi^ees  to  any  of  the  fixtures  above  enumerated,  but 
articles  standing  by  their  own  weight  alone  were  not  to  be 
considered  fixtures  for  the  purpose  of  conferring  such  a 
prior  right  upon  the  mortgagee,  in  the  absence  at  least  of  a 
properly  registered  Bill  of  Sale  specially  applicable  to  them- 
selves. 

Again,  in  the  case  of  Waterfall  v.  Penistone  (6  Q.B.,  876), 
decided  in  the  month  of  July,  1856,  where  A  (who  was  a 
paper-maker)  was  the  owner  in  fee  of  a  piece  of  land  and 
of  the  mill  erected  upon  it,  and  mortgaged  the  same  with 
the  machinery  to  B,  and  afterwards  mortgaged  the  same 
with  the  machinery  to  C^  and  afterwards  by  Bill  of  Sale 
** bargained,  sold,  assigned  and  set  over"  by  way  of 
mortgage  to  the  said  C  the  machinery  erected  since  the  date 
of  the  former  mortgage  to  him,  and  in  the  same  deed  also 
covenanted  that  the  mill  and  machinery  comprised  in  the 
said  former  mortgage  to  C  should  be  charged  in  addition 
with  the  money  advanced  upon  the  said  second  mortgage 
to  him,  and  where  A  afterwards  became  bankrupt,  G  not 
having  registered  his  said  second  mortgage  as  a  Bill  of  Sale 
within  the  prescribed  period  of  twenty-one  days  from  the 
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date  thereof,  it  was  held  that  the  assignees  in  bankruptcy 
of  A  were  entitled  to  the  machinery  comprised  in  the  said 
Bill  of  Sale,  as  fixtures  of  a  chattel-nature  aud  which  had 
been  treated  as  such  by  the  parties  to  the  third  of  the  above- 
mentioned  three  mortgages^  such  third  mortgage  being 
primarily  and  characteristically  or  essentially  a  Bill  of  Sale, 
and  not  a  freehold  conveyance,  notwithstanding  the  covenant 
also  contained  in  it. 

Again,  in  the  case  of  Walmsley  v.  Milne  (7  C.B,,  N,S.,  115), 
decided  in  the  year  1859,  where  A  (who  was  a  brewer,  inn- 
keeper, and  bath  proprietor)  was  owner  in  fee  of  a  piece 
of  land,  and  mortgaged  it  while  bare  of  all  erections  to  B, 
and  afterwards  built  erections  of  various  sorts  upon  it,  and 
then  B  after  those  erections  transferred  his  mortgage  to  C, 
aud  then  A  became  bankrupt,  it  was  held  that  the  assignees 
in  bankruptcy  of  A  had  no  claim  as  against  C,  the  transferee 
of  the  mortgage  of  the  land  to  the  said  erections,  or  to  any 
of  them,  although  these  erections  were  put  up  for  the  ex- 
clusive purposes  of  the  mortgagor's  aforesaid  trades,  being  a 
steam-engine,  and  boiler,  a  hay-cutter^  a  malt-mill  or  corn- 
crusher,  and  a  pair  of  grinding-stones,  and  although  they  were 
also  (or  at  least  some  of  them  were)  capable  of  being  removed 
without  injury  either  to  themselves  or  to  the  land  ;  and  the 
mortgage  deed  as  it  was  not  in  any  sense  a  Bill  of  Sale,  so  it 
required  no-  registration  to  complete  its  efficacy,  nor  was  ita 
efficacy  affected  by  the  mortgagor's  continuing  in  possession 
of  the  land,  and  of  all  the  said  fixtures  and  things  up  to  the 
date  of  his  bankruptcy. 

Again,  in  the  case  of  Cullwick  v.  Swindell  (3  L.R.,  Eq., 
249),  decided  in  the  month  of  December,  1866,  where  A  was 
owner  in  fee  of  a  certain  dwelling-house,  and  also  of  a  certain 
warehouse,  and  mortgaged  the  same  to  B,  and  then  entered 
into  partnership  with  C,  and  then  A  and  C,  together  as  such 
partners  in  their  trade  (which  was  that  of  iron-merchants), 
put  up  certain  trade  fixtures  upon  the  premises,  and  afterwards 
executed  a  deed  under  the  Bankruptcy  Act,  1861,  whereby 
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they  conveyed  all  their  property  to  D,  for  the  benefit  of  their 
joint  and  separate  creditors,  it  was  held  (and  chiefly  upon  the 
principle  established  in  a  case  of  ex  parte  Cotton^  2  M.D.,  & 
D.,  725),  that  B  as  such  mortgagee  as  aforesaid  was  entitled 
to  all  the  said  trade  fixtures  as  against  D,  notwithstanding 
their  erection  subsequently  to  the  date  of  his  mortgage,  and 
in  part  by  a  person  who  was  not  a  party  to  the  mortgage 
deed. 

Again,  in  the  case  of  Boyd  v.  Shon^ock  (5  Lr.K.,  Eq.,  72), 
decided  in  1867,  where  A  and  B  (who  were  partners  in  the 
cotton-manufacturing  trade)  were  lessees  for  years  of  a  mill 
and  of  the  machinery  demised  with  it,  and  also  of  an  adjoin- 
ing piece  of  bare  land,  and  erected  further  machinery  and 
fixtures  upon  the  piece  of  bare  land,  and  then  mortgaged  to 
C  the  said  mill  and  the  machinery  demised  therewith  and  '^  all 
other  machinery,  whether  fixed  or  movable  then  standing 
and  being,  or  which  at  any  time  thereafter  during  the 
continuance  of  the  security  might  be  in  and  about  such 
last  mentioned  mill  and  premises,"  and  then  afterwards 
became'  bankrupt,  the  mortgage  deed  not  .having  been 
registered  as  a  bill  of  sale,  and  A  and  B  having  continued 
in  possession  up  to  the  date  of  their  bankruptcy,  it  was 
held  that  C  was  entitled  as  against  the  assignees  in  bank- 
ruptcy of  A  and  B  to  all  the  machinery  with  the  fixtures)  in  and 
about  the  mill  and  premises  as  well  that  part  of  it  which 
was  subsequently  added  by  A  and  B  themselves  as  that 
part  of  it  which  was  included  in  the  original  demise,  and 
this  notwithstanding  that  the  machinery  was  put  into  the 
floors  of  the  mill  in  such  manner  as  to  admit  of  its  easy 
removal  in  an  entire  state  without  damage  to  the  freehold 
of  the  miU. 

Again,  in  the  case  of  Climte  v.  JFood  (3  L.B.,  Exch.,  257, 
and  on  appeal  4  L.R.,  Exch.,  328),  decided  in  1868-9,  where 
A  was  owner  in  fee  of  two  pieces  of  land,  and  mortgaged  one 
of  them  (hereinafter  called  Piece  No.  1)  to  B,  and  after- 
wards erected  an  engine-house  upon  the  two  pieces  of  land 
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putting  an  engine  and  boiler  into  it,  and  afterguards  mort- 
gaged the  other  pieoe  of  land  (hereinafter  called  Piece  No.  2) 
to  Of  and  then  executed  a  Deed  of  Inspectorship,  and  after- 
wards B  (under  a  power  contained  in  his  mortgage  deed) 
sold  Piece  No.  1  to  D,  it  was  held  that  the  mortgagees  of 
the  two  pieces  of  land  and  the  persons  claiming  under  them 
by  sale  or  transfer  were  entitled  to  the  engine  and  boiler 
put  into  the  engine-house  in  preference  to  the  trustees  of  the 
Inspectorship  Deed,  or  persons  claiming  under  them  by 
purchase;  Kelly  (C.B.),  who  delivered  the  judgment  of 
the  court,  saying  towards  the  conclusion  of  his  judgment 
as  follows : — 

<'  The  result  is  that  the  old  maxim  of  '  Quicquid  plantatur  solo, 
solo  cedit*  applies  in  all  its  integrity  to  the  relation  of  mortgagor 
and  mortgagee,  and  that  trade  fixtures  constitute  no  exception.  It 
follows  from  this,  that  the  findings  of  the  jury,  that  the  steam 
engine  and  boiler  were  fixed  by  the  mortgagor ^r  their  better  use, 
and  not  to  improve  the  inheritance,  and  that  they  could  he  removed 
without  any  appreciable  damage  to  the  freehold,  became  immaterial, 
for  the  right  of  the  mortgagee  attaching  by  reason  of  the  annexa* 
tion  to  the  land,  the  intention  of  the  mortgagor  in  respect  of  them 
cannot  prevail  against  the  legal  effect  of  the  deed." 

Again,  in  the  case  of  ex  parte  Astbury,  ex  parte  Lloyd^s 
Banking  Company^  In  Re  Richards^  (4  L.R.,  Oh.  App., 
630),  decided  in  July,  1869,  where  A  (who  was  an  iron 
manufacturer),  was  lessee  for  years  of  certain  rolling  mills, 
and  made  an  equitable  mortgage  of  them  by  deposit  to  B, 
and  afterwards  became  bankrupt,  it  was  held  upon  a  special 
case  stated  between  the  mortgagee  B,  and  the  assignees 
in  bankruptcy  of  A,  that  (besides  the  fixed  machinery  with 
respect  to  which  no  question  seems  to  have  arisen)  of  certain 
duplicate  iron  rolls  of  various  sizes  made  to  be  fitted  into 
the  rolling  machines,  such  of  them  as  had  been  actually  fitted 
into  the  rolling  machines  went  to  B  the  mortgagee  along 
with  the  fixed  machinery,  while  all  such  as  had  not  yet  been 
used  in  that  way  went  to  the  assignees  in  bankruptcy  of  A; 
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and  it  was  also  then  held^  that  certun  straightening  plates 
were  fixtures  and  passed  as  such  to  the  mortgagee^  but  that 
certain  weighing  machines  were  not  fixtures^  and  belonged 
to  the  assignees  in  bankruptcy ;  Giffard  (L.  J.),  in  his 
judgment^  stating  as  follows : — 

'*  I  think  that  if  a  man  mortgages  a  machine,  and  afterwards, 
the  machine  itself  being  perfect,  and  fitted  with  rolls  and  every- 
thing else  connected  with  it,  other  rolls  are  sent  for  to  be  used 
with  the  machine,  but  those  rolls  cannot  be  used  unless  and  until 
they  are  fitted  to  the  machine,  it  would  be  going  a  long  way  to  say 
that  the  mortgagor  shall  be  compelled  to  fit  those  rolls  to  the 
machine,  and  should  be  precluded  from  saying  that  they  do  not 
form  a  part  of  the  machine." 

Again,  in  the  case  of  Longbottom  v.  Berry  (39  L.J.,  N.S., 
Q.B.,  37),  decided  in  December,  1869,  where  A  (who 
was  a  woollen  cloth  manufacturer),  was  the  owner  and 
occupier  of  a  piece  of  land  with  the  building  then  erected 
upon  it,  and  mortgaged  the  same  by  equitable  deposit  to 
B^  and  then  built  a  mill  upon  the  land^  and  fitted  up  the 
mill  with  steam  engines  and  with  the  other  machinery  which 
was  necessary  for  his  trade,  and  then  by  Bill  of  Sale  assigned 
to  C  '^all  the  machinery,  fixtures,  implements^  utensils^ 
efFects,  and  things,"  mentioned  in  a  schedule^  and  including 
in  fact,  all  the  machinery  and  articles  in  the  mill,  and  then 
afterwards  executed  a  legal  mortgage  to  B  the  said  equitable 
mortgagee,  it  was  held  that  all  the  machines  which  were 
fixed  in  a  quasi-permanent  manner  to  the  fioor,  roof^  or 
side-wallsj  passed  to  B  under  his  mortgage,  but  that  those 
which  were  merely  movable  articles  passed  to  C  under  his 
bill  of  sale. 

Lastly,  in  the  case  of  Tebb  v.  Hodge  (39.  L.J.,  N.S.,  C.Ps, 
66),  decided  in  November,  1869,  where  under  circumstances 
of  some  complexity,  a  question  having  arisen  between  A 
who  alleged  himself  to  be  an  equitable  mortgagee  of  B  on 
the  one  hand  and  the  assignees  of  B  on  the  other  as  to  the 
right  to  certain  fittings  put  up  by  B,  it  was  held  that  A 
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was  in  fact  the  equitable  mortgagee  he  alleged,  and  the  fur* 
ther  decision  of  the  question  was  left  to  follow  as  of  course. 

Such  having  been  the  general  course  of  the  decisions 
in  cases  primarily  affecting  mortgagees,  and  these  decisions 
having  also  sufficiently  illustrated  the  law  as  it  affects 
assignees  in  bankruptcy,  and  even  vendees,  and  having  also 
partially  illustrated  the  law  as  it  affects  execution-creditors, 
it  remains  to  adduce  only  one  or  two  more  cases  affecting 
execution-creditors  before  proceeding  to  the  three  other 
divisions  (which  are  as  yet  untouched)  of  executor  and  heir, 
tenant  for  life  and  remainderman,  outgoing  and  incoming 
tenant 

In  Poolers  Case  already  cited,  a  case  decided  by  Holt  (C.J.) 
in  the  year  1704,  it  was  held  that  of  certain  trade  fixtures 
set  up  by  A  who  was  lessee  for  years  of  a  house  in  Holborn, 
such  of  them  as  were  removable  by  A,  were*  also  seizablc 
in  execution  by  the  sheriff  upon  a  Ji.  fa, ;  but  this  holding 
was  apparently  not  to  extend  to  a  pavementy  &c.,  put  into 
the  ground  by  A,  and  not  removable  by  him  during  his 
tenancy  or  afterwards. 

Again,  in  the  case  of  Winn  v.  Inglehj  (5  B.  &  A.,  625), 
decided  in  1822,  a  distinction  was  taken  in  respect  of  the 
estate  of  the  execution-debtor  in  the  premises  to  which  the 
alleged  fixtures  were  attached;  and  it  was  held  that  the 
sheriff  had  no  right  under  a/./a.  to  seize  sucli  fixtures  where 
the  house  in  which  they  were  situated  was  the  freehold  of 
the  execution-debtor.  It  is  evident,  however,  that  this 
distinction  has  now  ceased  to  be  of  any  practical  importance 
since  the  Statute  1  &  2  Vict.,  c.  110,  has  extended  the  sphere 
of  the  law  of  execution. 

Lastly,  in  the  case  of  Minshull  v.  Lloyd  (2  Mee.  &  Wei., 
450),  decided  in  1837,  where  A  (who  was  a  worker  of  coal 
mines)  was  lessee  for  years  of  a  colliery  subject  to  a  proviso 
for  re-entry  on  insolvency,  and  erected  certain  steam  engines, 
&c.,  &c.,  affixed  in  the  usual  manner  to  the  soil,  and  after- 
wards assigned  the  colliery  with  the  engines,  &c.,  to  trustees 
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for  an  annuitant,  with  a  power  of  sale  upon  default,  and  A's 
lessor  afterwards  re-entered,  the  trustees  not  having  then 
as  yet  exercised  their  power  of  sale,  and  the  sheriff  after- 
wards and  before  the  annuity-trustees  had  exercised  their 
power  of  sale,  seised  the  engines  and  other  articles  in  the 
colliery  under  ^fi.fa.  at  the  suit  of  an  execution-creditor  of 
A,  it  was  held  that  the  annuity-trustees  could  not  recover 
the  steam  engines  in  trover  against  the  sheriff,  although  the 
deed  of  assignment  to  them  was  not  avoided  by  their  omission 
to  take  possession  and  exercise  their  power  of  sale  upon 
A's  default  in  payment  of  the  annuity. 

Passing  now  to  the  cases  which  illustrate  the  law  of  fixtures 
as  it  affects  the  executor  or  executors  and  the  heir  or  heirs  of  a 
deceased  person,  whether  lessee  or  owner  in  fee  of  land, 
it  is  evident  that  the  heir  and  the  executor  equally  claim 
as  volunteersy  and  they  have  therefore  neither  of  them  any 
equity  over  the  other.  As  between  themselves,  therefore,  the 
law  is  plain,  that  according  as  the  rea  pinncipalis  or  land  goes 
to  the  one  or  to  the  other  of  them^  so  does  the  res  accessoria 
or  fixture  go  to  the  one  or  to  the  other.  This  explains  how 
it  was  that  in  the  passage  quoted  from  the  Office  of  Executors 
on  a  previous  page,  the  fixtures  although  part  of  the  house 
went  to  the  executor;  for  there  the  house  was  leasehold. 
But  the  exceptional  character  of  the  passage  referred  to  only 
proves  and  corroborates  the  general  rule  (as  it  is  to  be  ex- 
tracted from  the  cases),  namely,  that  where  the  deceased  is 
the  owner  in  fee,  there  the  fixtures  which  are  such  (being 
as  they  must  be  indefeasible  parts  of  the  inheritance)  go  to 
the  heir  and  not  to  the  executor,  and  only  those  things 
which  are  not  fixtures  in  any  proper  sense,  either  actual  or 
constructive,  but  which  are  and  continue  mere  personal 
chattels,  go  to  the  executor  and  not  to  the  heir. 

This  rule,  it  is  true,  appears  in  certain  cases  to  have  been 
departed  from,  or  even  violated;  and  the  case  of  Squire  v. 
Mayer  (Freem.,  249),  decided  in  1701  is  an  instance  in  point 
It  was  there  held  that  a  furnace   though  fixed  to  the  free- 


204  The  Law  of  Fixtures. 

holcl,  and  porchaeed  with  the  house^  and  also  hangings  nailed 
to  the  walls  should  go  to  the  executor,  and  not  to  the  heir— 
a  determination  stated  to  have  been  contrary  to  Herlakenden's 
Case,  4  Co.,  meaning  to   the  case  of  Wamtr  y.   Fleetwood 
already  quoted.     But  of  this  case  two  possible  explanations 
may  be  given;    either  (1.)    That  the  house  in  which  the 
fixtures  were    situated   was    in  reality   lea&ehold    so   far  as 
regarded  the  particular  ancestor  under  whom   the  heir  and 
the   executor  were  severally  claiming,  although  it  is  indeed 
described  generally  as  freehold  in  the  report  of  the  case ;  or, 
(2.)  That  the  fixtures  in   question  in   the  case   were   of  a 
peculiarly  expensive  and  unnecessary  sort,  and  had  exhausted 
the  personal  estate  in  an  excessive  degree,  so  as  that  there 
was  a  strong  equity  of  creditors  calling  for  a  mitigation  of 
the  rule ;  and  this  latter  explanation  is  perhaps  the  more  likely 
one  of  the  two.     Indeed,  the  rule  of  the  law  of  fixtures  as 
between  heir  and  executor,  as   before   expressed,  must  be 
taken  to  be  subject  to  this  partial  mitigation,  a  mitigation 
moreover  which  may  be  thought  to  be  peculiarly  in  keeping 
with  the  spirit  of   modern    times,  for  there  may  now  be  as 
much  waste  of  personal  as  there  was  formerly  of  real  estate. 
Possibly,   however,   neither  of   the  two  explanations  which 
we   have  suggested  removes   the    discrepancy;    and   if    so, 
then  the  discrepancy  must  remain,  but  the  practical  effect 
of  the  decision  may  be  regarded  as  nil,  so  far  as  it   would 
discredit  the  general  rule  before  expressed. 

The  case  of  Cave  v.  Cave  (3  Vem.,  608),  decided  in 
1705,  is  an  authority  in  support  of  that  rule;  for  it  was 
there  held  that  pictures  and  glasses  put  up  instead  of  wainscot 
or  where  wainscot  could  otherwise  have  been  put,  should  go 
to  the  heir  and  not  to  the  executor.  There  is,  however,  a 
case  of  Barvei/  v.  Harveij  (2  Str.,  1141),  decided  in  1741, 
in  which  it  was  held  (in  apparent  contradiction  to  Cave  v. 
Cave),  that  hangings,  tapestry,  and  iron  backs  to  chimneys 
should  go  to  the  executors  and  not  to  the  heir ;  il  may,  how- 
ever, be  remarked  of  this  case,  that  we  know  neither  whether 
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the  principal  building  was  leasehold,  nor  In  what  manner  the 
fixtures  in  question  were  put  up,  or  whether  thej  were  not 
in  fact  duplicates  not  yet  put  in  use^  or  old  used-up  articles 
which  had  ceased  to  be  in  use,  any  one  of  which  circumstances 
would  sufficiently  account  for  the  apparent  contrariety. 

In  this  conflict  of  the  early  authorities,  we  gladly  resort 
to  the  more  modern  decisions,  and  in  particular  to  the  typical 
case  of  Fislier  y.  JDicouj  a  decision  which  is  entirely  in  favour 
of  the  heir  as  against  the  executor  to  the  extent  of  our 
general  principle^  that  one  of  the  two  conflicting  parties 
who  takes  the  house,  should  also  take  such  of  the  fittings 
or  furnishings  of  the  house  as  are  necessary  to  complete 
the  conception  of  it  as  a  properly  habitable  abode.  This  de* 
cision  has,  moreover,  been  so  frequently  followed,  that  it  may 
stand  alone  and  supersede  the  necessity  of  a  detailed  state- 
ment of  or  reference  to  the  other  modern  decisions. 

Passing  next  to  the  cases  which  afiect  the  relation  between 
tenant  for  life  and  remainderman  or  reversioner;  hero  it 
is  evident  that  the  heir  shall  have  nothing  as  against  the 
remainderman  or  reversioner,  for  that  the  land  in  virtue  of 
which  the  heir's  claim  (if  he  had  any  claim)  would  arise 
has  passed  from  him  to  the  next  person  in  the  succession, 
and  this  latter  person  becomes  substituted  for  him,  just  as  a 
devisee  or  other  successor  might  have  been.  And  this 
substitution  having  been  once  effected,  do  not  the  persons, 
the  respective  claimants,  namely,  the  remainderman  or 
reversioner  and  the  executor  of  the  deceased  tenant  for  life 
or  in  tail,  appear  before  us  as  volunteers  equally  as  the 
heir  and  the  executor  did  on  a  former  occasion?  The 
miti<;ation  which  was  allowed  in  favour  of  the  executor  on 
that  occasion  would  also  be  allowed  in  his  favour  on  this 
occasion,  yet  with  perhaps  less  readiness  of  indulgence; 
for  in  this  latter  case,  the  executor's  testator,  not  having 
been  himself  the  full  or  sole  owner  of  the  land,  or  indeed 
the  owner  of  it  at  all,  but  holding  rather  in  virtue  of  the 
ownership  of  the  person  who  created  the  entail  or  settle* 
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ment,  would  be  obnoxious  to  the  rule  which  we  have  already 
quoted  from  the  "Institutes  of  Justinian/  that  he  who 
builds  upon  another  man's  ground,  knowing  that  it  is 
another  man*s,  must  be  taken  to  build  for  the  good  of  the 
land,  and  not  of  himself.  Now  these  principles,  so  far  a3 
they  relate  to  buildings  and  the  necessary  competitions  of 
buildings,  are  entirely  borne  out  by  the  very  carefully  con- 
sidered decision  which  was  pronounced  by  Lord  Romilly 
in  the  case  of  D^Eyncourt  v.  Gregory y  to  which  we  have 
so  often  referred,  and  to  which  we  can  here  do  nothing  more 
than  refer  again. 

The  case  of    Dudley  v.    Warde  (Amb.  113),  decided  so 
early  as  1751,  is  an  illustration  of  the  mitigation  in  favour 
of  the  executor  to  which  we    have  alluded ;    and  just  as 
D^Eyncourt  v.    Gregory  furnishes   us*  with   the   principle  of 
the  general  rule,  so  Dudley  v.   Warde  may  be  said  to  furnish 
the   principle    of    that    mitigation,   in    other  words   of   the 
limitation  of  the  rule,  for  it  was  held  in  the  latter  of  these 
two    cases,  and    clearly   upon    the    old    and    now   familiar 
principle   of   favouring  trade,   that  a  furnace  erected  in  a 
Qolliery  by  a  tenant  for  life  (or  in  tail),  went  on  the  death 
of  such  tenant  to  his  executor,  and  not  to  the  remainder^ 
man.      Now,  it  is   clear   that  this  decision  was    necessary 
for  the    purposes    of    encouraging  trade   generally,   by  the 
assurance   which  it  gave  to  tenants  for  life  under  similar 
circumstances  of  their  personal  estate  being  re-couped  after 
their  death,  the  extraordinary  disbursements  which  itshould  have 
been  put  unto  during  their  life  by  reason  of  the  impera- 
tive necessities  of  trade ;  nor  is  it  at  all  in  conflict  with  the  case 
of  WEyncourt  v.  Gregory  above  referred  to ;  indeed  the  principle 
of  the  reconciliation  of  the  two  cases  is  afforded  by  the  case 
of  Dudky  v.   Warde  itself  in  the  distinction  which  was  there 
taken   between    the    particular   fire-engine   whicli   has  been 
nicntioucJ,   and   two   other    like    engines   mentioned  in  the 
case,   and   therein   state  J   to   have   been   left   to   go   to  the 
remainderman  rather  than  to  the  executor, — the  latter  two 
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engines  having  been  put  up  and  left  by  a  tenant-in-tail, 
whose  estate  had  preceded  that  of  the  last  deceased  tenant, 
so  that  they  had  in  fact  already  coalesced  with  the  inheritance 
at  the  time  the  inheritance  devolved  upon  the  deceased. 

Lastly,   the   relation   of   Q\x\gone  to  income  tenant  is  one 
which  follows  as  a  natural  deduction  or  corollary  from  the 
principles  we  have  established.     In  examiniug  this  relation, 
the  first  point  to  be  considered  in  connection  with  it  is  this,— 
the  precise  state  of   matters  existing  between  the  OMigone 
tenant  and  his  landlord  at  the  time  of  the  outgoing  of  the 
former.     If  there  be  nothing  special  in  that  relation,  then 
the  outgone  tenant  immediately  he  is    outgone,  ceases   to 
have  any  right  to  the  fixtures,  whether  defeasible  or  inde- 
feasible interests  in  land  which   he    may   during  his   term 
have  set  up ;  and  the  mcome  tenant  therefore  takes  the  land 
plus  all  these  fixtures,  and  is  entitled  to  hold  them  for  the 
term    of    his  tenancy  without    interference    from    anyone, 
whether  landlord  or  on\gone  tenant.     This  income  tenant  has 
not,  however,  any  property  or  interest  in  them  as  fixtures ; 
but  his  interest  in  them  so  far  as  it  extends,  is  an  interest 
which  arises   under  the   demise^  the   fixtures  being  already 
part   and  parcel  of  the  inheritance.     Again,  if  any  special 
stipulation  or    agreement  has    been  entered  into    between 
the  incoming  tenant  and  the  outgoing  one,  and  that  agree- 
ment or  stipulation  has  been  entered  into  with  the  concurrence 
or   knowledge  and  assent    (actual   or  construction)   of    the 
landlord,  then  the  terms  of  that  stipulation   so  far  as  they 
modify  the  landlord's  legal  rights  will  as  a  matter  of  course 
bind  the  landlord,  and  so  will  regulate  the  relation  between 
the  oxxtgone  and  the  mcome  tenants.     It  is,  however,  sufficient 
to  observe  briefly  of  this  relation  in  conclusion  that  it  becomes 
derivative   through   the   medium   of   the   landlord ;    and   that 
once   become    such,   it    is   regulated    by   the   same   or   like 
principles   which   we   have   seen   and   found  to   regulate   all 
the  other  derivative  relations  before  mentioned  and  treated  of. 
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Art.  II.— sanitary  LEGISLATION,  CONSIDER- 
ING PARTICULARLY  THE  RECENT  REPORT 
OF  THE  ROYAL  SANITARY  COMMISSION. 


m 


F  all  subjects  which  can    engage   the    attention   of  the 
legislator,  none  can  be  fraught  with  more  importance  to 
individuals,  to  society,  and  to  the  State,  than  that  of  the  pub- 
lic health.     The  welfare  of  a  State,  must  depend  to  a  great 

.'  extent  on  the  health  of  its  members.  To  contend  that  a 
State  which  enforces  the  laws  of  health  does  not  in  intelli- 
gence, in  morality,  and  in  good  government  excel  a  State 
which  disregards  them  would  be  idle.  It  seems  somewhat 
bold  to  make  observations  so  obvious  as  these,  and  it  would 
be  wearying  to  continue  in  such  a  strainNC  And  yet^  if  it  be 

.'  bold,  or  tedious,  or  both,  to  dwell  on  the  importance  of  dis- 
covering and  enforcing  the  laws  of  health,  all  the  more 
strange  does  the  comparative  neglect  of  the  matter  in  this 
country,  in  all  except  quite  recent  times,  appear. 

-  /■  Our  ancestors  seem  to  have  been  either  so  fine  in  physique 
that  they  were  above  sanitary  considerations,  or  so  poor  in 
intellect  that  they  were  beneath  them.  At  all  events,  the 
instances  of  their  attempts  are  so  few,  that,  on  account  of  their 
scarcity,  they  find  their  way  into  the  category  jc>f  things 
curious.  And  the  student  of  sanitary  legislralii  in  this 
country  will  find  that  almost  all  which  need  occupy  hig 
attention  has  been  done  within  the  last  forty  years.^C  I^  ^^ 

"proposed  to  consider  the  object  and  report  of  the?  Royal 
Sanitary  Commission,  but  as  it  is  only  possible  in  the  limiti 
of  this  paper  to  treat  a  part  of  so  condensed  and  exhaustive 
a  report,  it  is  intended  to  discuss  how  far  the  proposed  new 
Statute  is  likely  to  achieve  that  which  should  be  the  end  auJ 
object  of  the  legislator  on  public  health. 

The  objects   for   which    the     Commission   was   appo'nteJ 
were,  to    inquire    into   and   report  on  the  operation  of   the 
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sanitary  laws  in  England  and  Wales^  with  the  exception 
of  the  City  and  the  metropolis,  so  far  as  these  laws  apply 
to  sewerage,  drainage,  water-stipply,  removal  of  refuse^ 
control '  of  buildings^  prevention  of  overcrowding,  and  other 
means  of  promoting  the  public  health.  Also  to  inquire  into 
the  operation  of  the  laws  for  preventing  the  introduction 
and  spreading  of  contagious  and  infectious  diseases  and 
epidemics  affecting  the  health  of  man.  Also  to  inquire  into 
the  constitution  of  central  and  local  authorities  charged  with 
the  administration  of  such  laws,  and  the  formation  of  areas 
proper  to  be  controlled  by  local  authorities.  To  inquire  into 
the  system  of  death  registration^  and  to  suggest  improve- 
ments in  all  or  any  of  these  matters^  and  the  means  proper 
for  carrying  into  effect-the  suggested  improvements. 

The  Commissioners  sum  up  the  result  of  their  labours  in 
this  sentence  (p,  3) : — 

''The  general  purport  of  our  Beport  is,  that  the  present  frag* 
mentary  and  confused  sanitary  legislation  should  be  consolidated, 
and  that  the  administration  of  sanitary  law  should  be  iDade 
uniform,  imperative,  and  universal  throughout  the  kingdom.  We 
propose  that  all  powers  requisite  for  the  health  of  towns  and 
country  should  be  possessed  by  one  responsible  local  authority, 
kept  in  action  and  assisted  by  a  superior  authority." 

The  Import  then  commences  with  an  interesting  history 
of  sanitary  legislation  in  this  country  down  to  the  present 
time,  from  which  it  appears  that  what  little  legislation  there 
was  down  to  1831  was  usually  the  result  of  panic,  caused 
by  some  extraordinary  attack  of  pestilence  or  contagious  " 
disease.  Of  this  year  1831,  the  Commissioners  say,  '^  The 
alarm  caused  by  the  ravages  of  Asiatic  cholera  in  1831 
led  to  the  first  move  in  sanitary  reform."  The  report 
then  contains  a  resumd  of  all  the  commissions  that  have 
been  appointed,  and  Statutes  passed  from  1831  to  the  pre- 
sent time. 

Having  executed  this  tremendous  task,  the  Commissioners 
give  this  summary  of  reasons  for  the  imperfection  of  our 
oresent  system  (p.  22); — 
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"  We  have  therefore  to  consider  amongst  the  causes  of  imperfect 
sanitary  administration,  the  variety  and  confusion  of  authorities; 
the  want  of  sufficient  motive  power  in  the  central  authority,  the 
non-coincidence  of  areas  of  various  kinds  of  local  government ; 
the  number  and  complication  of  enactments  ;  the  needless  separation 
of  subjects  ;  the  leaving  some  general  Acts  to  voluntary  adoption, 
and  the  permissive  character  of  some  Acts ;  and  the  incompleteness 
of  the  law." 

The  report  then  contains  observations  on  the  evidence^  and 
on  the  importance  of  the  subject  (p.  15)  the  Commissioners 
say: — 

**  Towns  aud  populous  districts  which  have  adopted  the  Public 
Health  and  Local  Government  Acts,  or  have  obtained  and  acted 
under  special  legislation,  are  much  better  provided  with  the  re- 
quisites for  public  health  than  those  which  have  not, 

"  Mortality  is  greatly  increased  by  want  of  sanitary  provisions  j 
a  marked  reduction  of  the  death-rate  has  followed  the  improvement 
of  drainage  and  sewerage,  and  the  supply  of  other  obvious  sanitary 
requirements. 

"  Many  causes  of  disease  arc  preventible ;  and  much  chronic 
weakness  and  incapacity  for  work  are  the  result  of  sanitary  negll 
gence,  and  want  of  the  ordinary  requisites  of  civilised  life. 

"  A  large  proportion  of  the  population,  both  in  town  and  country, 
is  habitually  drinking  polluted  water. 

^^  A  considerable  portion  of  the  working  classes  is  d^sbilitated,  and 
thrown  into  sickness  and  poverty  by  a  tainted  atmosphere  and 
unhealthy  dwellings.    No  class  is  exempt  from  these  evils." 

They  observe  on  the  physical  and  moral  evil  of  over-crowd- 
ing, and  on  the  unpunished  neglect  of  possible  and  prescribed 
means  for  the  prevention  of  smoke. 

Observing  on  the  close  connection  between  physical  and 
moral  pollution^  they  state,  that — 

"The  Registrar-Generars  returns  show  that  the  black  country 
presents  the  blackest  calendar  to  our  Assizes,  a  fact  which  practicany 
illustrates  the  effect  of  filth  and  sunless  atmosphere  on  the  minds 
as  well  as  the  bodies  of  the  sufferers.  The  mere  money  cost  of 
public  ill-health,  whether  it  be  reckoned  by  the  necessarily  increased 
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expenditure,  or  by  the  loss  of  the  work  both  of  the  sick  and  of 
those  who  wait  on  ihero^  must  be  estimated  at  many  millions  a 
jear." 

We  have  now  seen  the  views  of  the  Commissioners  on  the 
laws  that  have  been  made^  and  their  results.    Also  some  of 
their   observations   on   the  "importance  of   the  subject"  on 
which  it  is  proposed  to  legislate.*TLet  us  now  consider  the  7 
'^  proposed  new  Statute/'  keeping  within  the  limits  laid  down  \ 
at  the  commencement  of  this  paper,  and  in  doing  so,  we  pro-  | 
pose  to  takd  as  a   standard,  wherewith  to   compare   it^  the   \ 
sanitary  laws  of  Moses;  the  most  complete  sanitary  system    ) 
of  which  we  are  aware,     v  ^ 

One  difficulty  in  the  way  of  satisfactory  sanitary  legisla- 
tion has  been,  tha;t  seldom^  if  ever,  is  combined  in  the  legisla*  ^ 
tor  the  knowledge  of  the  man  of  science,  and  the  wisdom 
of  the  lawgiver.  But,  in  the  case  of  Moses,  this  difficulty  did 
not  exist,  for  he  was/a  thoroughly  scientific  man,  and  the 
wisest  of  lawgiversJ^he  result  is  a  practical,  complete,  andv_^J^ 
sound  sanitary  system.  ,The  aim  of  this  system  evidently 
was,  to  embody  and  enforce  the  natural  laws  of  health,  under 
which  we  all  live.  This  system  required  that  above  all 
things  the  people  should  be  clean.  That  they  should  follow 
a  judicious  system  of  diet,  carefully  avoiding  $\\  food  which, 
owing  to  climate  or  otherwise,  was  likely  to  be  unwholesome. 
That  their  houses  should  be  properly  constructed.  That  if 
any  disease  appeared,  it  should  be  at  once  brought  to  the 
attention  of  the  proper  officer,  and  if  he  pronounced  it  to  be 
contagious,  a  system  of  perfect  isolation  should  be  adopted. 
That  infected  houses  should  be  purified,  ^nd  if  purification 
were  not  successful,  tliey  should  be  destroyed. 

And  in  the  matter  of  drainage  our  suspicions  would  be 
confirmed  were  we  informed  that  the  idea  of  the  earth-system 
first  dawned  on  the  mind  of  its  reverend  inventor  whilst  in 
the  course  of  his  clerical  duties  reading  the  Book  of 
Deuteronomy.  They  whose  duty  it  was  to  superintend  the 
carrying  out  this  system  were  taken  from  the  most  educated 


212  Sanitary  LeffUlaiion. 

class  of  the  people.  The  people  were  taught  that  it  was 
right  that  they  should  observe  these  laws:  they  were  also 
taught  that  if  they  obeyed  them  it  would  be  well  with 
them  and  their  children;  but  that  if  they  disobeyed  them^ 
they  would  be  afflicted  with  fevers^  nervous  complaints^  and 
many  other  disorders.  ^  * 

Let  us  see  what  the  New  Statute  proposes  to  do  in  a 
matter  so  important  to  the  public  health  as  the  first  of  the 
above  directions — the  oleanliness  of  the  people.  This  naturally 
causes  us  to  turn  to  that  part  of  the  proposed  ''  New 
Statute  "  on  water  supply.  Butj  firsts  is  the  present  supply 
of  water  sufficient?  We  heard  Mr.  Glaisher,  of  the  Royal 
Observatory,  Greenwich,  say,  in  a  public  lecture,  that  when 
once  on  a  commission  appointed  to  inquire  into  this  snb- 
jecty  he  met  with  hundreds  of  cases  where  a  poor  woman  had 
to  go  so  far  to  fetch  water,  that  the  labour  of  taking  it  to 
her  room  was  such  as  to  render  it  physically  impossible  for 
her  to  keep  herself,  her  family,  and  her  dwelling  in  a  state 
of  wholesome  cleanliness. 

The  remarks  on   the  subject  of  water  supply,  p.  38,  of 
**  The  Observations,"  begin  in  this  way :  "  The  question  of 
water  supply  may  be  said  to  involve  more  serious  difficulties 
than  any  other  subject  referred  to  the  Commission.'*     And 
the  subject  is  discussed  through  the   four   following   pages. 
We  looked  in  vain  for  some  such  remark  as  this — It  is  ex- 
pedient that  every   dwelling   should    be    properly  supplied 
with  water,  and  in  such  a  manner  as  to  entail  the  smallest 
amount  of  labour  in  obtaining  it.    No ;  the  pages  are  taken 
up  with  a  discussion  on  the  powers,  duties,  and  rights  of 
authorities,  boards,  and  companies. 

But  these  are  the  words  of  the  proposed  New  Statute  (p. 
90)  :— 

<'  They  (the  local  authority)  may  themselves  furnish  the  water,  or 
contract  with  any  person  or  company  when  it  appears  to  the 
local  authority,  upon  report  of  a  surveyor^  that  any  house  is 
without  a  proper  supply  of  water,  and  that  such  supply  of  water 
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can   be  furnished  thereto  at  an  expense  not  exceeding  twopence, 
OD  the  water«rate  authorised  by  this  Act  or  any  local  Act.*' 

And  (p.  92):— 

•   "  The  local  authorities  shall  give  written  notice  to  the  owneri 
requiring  him  to  obtain  a  proper  supply,"  &c. 

On  default  they  may,  if  they  think  jity  obtain  such  supply. 
If  it  be  expedient  that  the  dwelling  of   every  poor  person 
Bliould  be  supplied  with  water,  these  sections  are  not  suffix* 
cient.     If  the  absence  of  cleanliness  is   ever  the   cause  of 
disease,  and  disease  the  source  of  increase  to  the  rates,  the 
supply  of  water  should  be  imperative.     Under  the  former 
of  these  sections,  everything  is  left  to  the  judgment  of  the 
surveyor ;  and,  under  the  latter,  a  discretion  is  given  to  tho 
local  authority,  '^  On  default  of  the  owner,  they  may  if  they 
think  Jity  obtain  a  proper  supply."     The  usual  allowance  on 
board   ship   for   both    drinking   and  cooking  is   eight  pints 
per  bead  daily.     And    for    cleansing  the    person,   clothes, 
and  habitation,  Dr.  Parkes,  the  author  of  "  The  Manual  of 
Practical  Hygiene,"   estimates  four  gallons  per  head   daily 
as  the  smallest  amount;  and  if  perfect  cleanliness  is  to  be 
secured,  and  baths  taken,  at  least  sixteen  gallons  per  day 
are   required.     Let  lis  take  a  common   case;    a  man   and 
his  wife,  with  six  children,  living  at  the  top  of  a  house.     If 
there  were  a  supply  of  water  a  hundred  feet  from  the  house 
(ac<5ording  to  Mr.  Glashier,  a  very  common  case),  the  sur- 
veyor might    possibly  report    that   suflScient ;    but,  if    the 
supply  reached  the  basement,  both  local  authority  and  sur- 
veyor  would  very   likely  be   quite   satisfied.      Taking    the 
height  of  the  house  at  only  fifty  feet,  according  to  the  lowest 
estimate    given    above,   the    mother  of    this    family   would 
have  to  raise  about  three  hundredweight  a  height  of  fifty 
feet,  every  day   of  her  life:    and   to  supply  her   dwelling 
with  that  amount  which  Dr.  Parkes  describes  as  the  least 
necessary  for  perfect  cleanliness,  she  would  have  to   carry 
up  nearly  half  a  ton  daily.     If  cleanliness  with  the  upper 
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olasses  alvirays  represented  this  amount  of  labour^  would 
not  the  expression,  "the  great  unwashed,"  bear  probably 
a  double  meaning  ? 

We  would  suggest  that  the  scientific  officers  of  the  central 
authority  should  be  called  upon  to  say  what  supply  of  water 
is  proper  for  health,  and  this  being  once  established  as  a 
rule  of  health,  the  local  authorities  should  be  allowed  as 
much  discretion  in  adopting  it  as  the  Commissioners  pro^ 
pose  that  they  should  be  allowed  in  adopting  the  new  Statute. 

On  the  subject  of  cleanliness.  Chap.  YI.  (p.  104)  is  on 
"The  Cleansing  of  Houses."  The  Commissioners  propose 
to  add  to  the  list  of  animals  (hitherto  limited  to  swine) 
which  may  not  be  "kept  so  as  to  be  a  nuisance  to  any 
person,"  goats  and  poultry. 

If  it  be  established  that  swine,  goats,  and  poultry  are  the 
only  animals  which  can  be  kept  so  as  to  be  a  nuisance, 
following  what  has  been  said  above,  the  rule  should  be 
made  hard  and  fast.  But  in  this,  and  every  other  case,  if 
it  be  not  established  as  a  rule  of  health,  would  it  not  be 
wise  to  give  a  discretion  to  the  sanitary  inspector?  Such 
a  discretion  that  were  rabbits,  a  fox,  or  any  of  the  smaller 
carnivora  kept  so  as  to  be  a  nuisance,  the  Act  might  be 
put  in  force. 

The  principle  of  this  section  should  be,  not  merely  to 
protect  the  neighbours,  but  also  the  owner  of  the  animals, 
from  that  which  is  unwholesome.     Is  this  dearly  expressed? 

Let  us  mention  a  case  which,  if  the  Statute  does  not  at 
present  meet,  it  ought  to  be  altered  to  cover.  It  was  proved 
in  a  case,  tried  about  a  year  ago,  in  the  Queen's  Bench  at 
Westminster,  that  costermongers  in  the  East-end  of  London 
usually  inhabit  but  one  room,  and  that  at  night  they  retire 
to  this  room  with  their  barrows  and  their  stock  of  vegetables 
or  fish.  Accommodation  should  be  provided  for  their  stock- 
in-trade  that  they  might  not  sleep  under  circumstances  so 
injurious  to  health.  The  Commissioners  then  propose  the  re- 
enacting  of  some  provisions  of  the  ^^  Public  Health  Act,"  which. 
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in  effect^  allow  the  remoyal  of  hot-beds  for  fever,  when  made, 
and  one  which,  if  vigilantly  carried  out,  would  not  allow  their 
ever  being  made.  It  provides  that  if  on  the  certificate  of  the 
officer  of  health  (if  any),  or  of  any  two  medical  practitioners, 
it  appears  to  ^^  Local  Board  "  thai  a  house,  or  any  part  of  a 
house,  is  in  such  a  filthy  or  unwholesome  condition  that  the 
health  of  any  person  is  affected  or  endangered  thereby, 
notice  shall  be  given^  and  in  ^default,  the  local  board  may 
(why  not  shall  ?),  do  the  work.  For  this  offence,  of  having 
a  house  in  an  unwholesome  condition,  there  is  a  continuing 
penalty,  not  exceeding  10s.  nor  less  than  \s,  per  day. 

To  give  a  reason  why  this  should  be  read  slially.  and  not 
may,  would  be  to  repeat  what  Has  been  said  above  on  the 
same  point.  The  importance  of  this  provision  renders  it  all 
the  more  necessary  that  a  sufficient  water-supply  should  be 
peremptorily  enjoined,  for  it  would  be  contrary  to  natural 
justice  to  punish  a  man  for  having  an  unclean  dwelling,  when 
water  was  practically  denied  him.  '^  •    , 

The  next  provision  in  our  list  of  the  sanitary  laws  of  Moses 
was  as  to  food.    ^^.^  V-\     n.  . 

One  would/iraagine  that,  in  the  interests  of  public  health,-^  ""r 
the  central  authority  would  be  armed  with  some  power  to 
prevent,  as  far  as  possible,  the  supply  of  unwholesome  and 
adulterated  food    to    the  people ;    but  the  proposed    New 
Statute  is  silent  on  the  subject.  ''  - 

Much  of  the  disease  of  the  poor  of  this  country  is  at- 
tributable to  the  unhealthy  sites  and  miserable  construction 
of  their  dwellings. — See  "The  Homes  of  the  Working 
Classes,"  by  Hole.  We  turned,  then,  with  interest  to  that 
part  of  the  proposed  New  Statute  which  deals  with  this 
subject.  Bye-laws  may  (again  the  permissive  word)  be  made 
(p.  112)  by  the  local  authorities  with  respect  to  the  structure 
of  walls  and  ground  floors  of  new  buildings,  for  securing 
stability,  and  the  prevention  of  damp  and  fire ;  with  respect 
to  the  sufficiency  of  space  about  buildings ;  to  secure  a  free 
circulation  of  air  and  the    ventilation    of    buildings ;    with 

Q  2 
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respect  to  the  draining  of  buildings,  and  for  securing  dryness 
of  site^  thus  re-enacting  similar  provisions  contained  in 
^'  The  Local  Government  Act/'  with  the  addition  of  the 
clause  to  prevent  damp  and  ensure  dryness  of  site.  And  if 
we  turn  to  the  chapter  dn  mischiefs  which  fall  within  the 
definition  of  ^^ Nuisance"  (p.  119),  we  find  one  of  these 
mischiefs  to  be  *' any  inhabited  house,  ^or  any  inhabited  part 
thereof,  admitting  rain,  or  other  water,  so  as  to  be  injurious 
to  health."  And  with  the  addition  of  the  power  of  making 
a  bye-law  with  respect  to  *' providing  adequate  means  of 
ingress  and  egress  in  the  case  of  all  buildings  used  for 
public  worship,  public  entertainment,  public  meetings,  and 
the  like."  We  would  suggest  that,  as  bye-laws  may  be  made 
with  respect  to  walls  and  ground  floors  of  new  buildings, 
for  the  prevention  of  damp,  roofs  should  also  be  included; 
for  if  the  roof  be  not  water-tight,  the  house  would  come 
within  the  definition  of  '^Nuisance"  (p.  119),  But  this  is 
not,  it  seems  to  us  sufiicient;  if  the  proposed  '^New 
Statute"  pass  in  its  present  form^  those  people  inhabiting 
rooms  anywhere  but  just  under  the  roof  will  be  protected, 
while  the  uppermost  rooms  may  be  dangerously  damp,  so 
long  as  the  roofs  are  just  water-tight.  Those  who  inhabit 
attics  do  not  usually  dwell  there  from  choice ;  this  class, 
being  helpless,  should  be  the  first  to  find  assistance  at  the 
hand  of  the  law,  or,  at  any  rate,  should  not  be  the  only  one 
left  unheeded  in  the  damp.  We  are  inclined  to  think  that 
this  must  be  an  oversight. 

Referring  to  the  work  which  we  have  cited  above  on  this 
subject,  it  will  be  seen  how  general  has  been  the  neglect  of 
all  sanitary  precautions  in  the  construction  of  buildings, 
particularly  of  such  as  the  Commissioners  now  seek  to  enforce, 
which  would  secure  a  dry,  ventilated  house,  on  a  healthy  site. 
On  the  subject  of  site  and  construction,  we  will  here  make  an 
extract  from  an  able  paper  which  we  lately  heard  read  by 
Dr.  Elizabeth  Blackwell.  Speaking  of  the  dwellings  of  the 
poor,  she  says,  ^^  The  external  walls  are  too  thin,  the  rooms  too 
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small,  no  ventilation,  brick  or  tile  floors,  cottages  are  frequently 
built  in  marshy  situations,  and  by  stagnant  water,  or  at  the 
foot  of  bills,  where  there  is  no  free  circulation  of  air." 
Dr.  Black  well  also  says,  "By  a  law  which  at  present  is 
quite  constant,  the  mortality  increases  rapidly  with  the 
density  of  the  population."  And  in  the  importance  of 
ventilation,  we  will  add,  that,  in  addition  to  all  other  evils 
flowing  from  the  neglect  of  it,  it  may  now  be  taken  as 
established  by  Dr.  Parkes's  Sanitary  Beport  of  the  Army 
for  1865,  that  not  only  phthisis,  but  other  lung  diseases, 
may  have  their  origin  in  breathing  an  atmosphere  contami* 
nated  by  respiration.  We  see  from  the  authorities  cited, 
the  importance  of  the  subject,  and  that  reform  is  necessary. 

The  nature  and  amount  of  the  change  effected,  and  indeed 
the  success  or  failure  of  this  chapter  of  the  proposed  new 
Statute,  must  depend  almost  entirely  on  the  bye-laws.  It 
is  then  hardly  possible  to  over-estimate  their  importance. 
It  seems  to  us  that,  if  not  drawn  up  by  the  central 
authority,  assisted  by  the  advice  of  those  most  eminent 
in  sanitary  science,  some  general  rules  should  be  laid 
down  for  the  guidance  of  those  who  may  have  to  draw 
them.  If  we  turn  to  the  chapter  in  the  proposed  new 
Statute  on  Bye-laws  (p*  143),  we  see  it  is  submitted  among 
other  things  to  provide  *'  that  the  central  authority  should 
not  sanction  bye-laws  without  a  report  from  their  own 
inspector."  The  framing  of  rules  governing  the  construc- 
tion of  buildings  with  respect  to  dryness  of  site,  preven- 
tion of  damp,  ventilation,  and  in  conformity  with  every 
other  sanitary  requirement,  must  need  more  scientific  know- 
ledge than  most  local  authorities  have  hitherto  shown 
themselves  possessed  of.  If  the  provision  cited  above  is 
intended  to  meet  this,  the  carrying  out  of  the  suggestion 
we  have  given,  namely,  the  central  authority  making  rules 
in  accordance  with  the  knowledge  which  they  have  at  their 
disposal,  would  get  rid  of  the  difficulty,  and  so  of  the  neces- 
sity for  meeting  it. 
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We  propose  to  take  together  the  two  next  subjects  on  our 
list,  Infection,  and  the  office  of  Sanitary  Inspector.  It  is 
impossible  that  the  provisions  of  a  Sanitary  Act  can  be 
carried  out  by  mere  routine.  Success  must  depend  on  the 
integrity,  energy,  and  knowledge  of  sanitary  science  of  those 
whose  duty  it  may  be  to  put  the  Act  in  force.  And  in 
the  "  Observations "  (p.  34),  the  Commissioners  speak  in  the 
highest  terms  of  the  medical  officers,  of  their  professional 
skill,  their  good  sense^  their  humanity,  their  acquaintance 
with  the  poorer  classes,  and  of  their  opportunities  for 
tracing  the  sources  of  disease. 

On  the  other  hand,  speaking  of  Local  Authorities  (p.  71)» 
the  Commissioners  say  nothing  of  the  past.  They  describe 
the  importance  of  the  work,  and  the  difficulties  that  must 
be  met;  they  dwell  in  eloquent  terms  on  the  qualifications 
which  will  be  required  by  those  administering  the  new  law. 
Among  other  virtues,  they  must  be  able  to  overcome  pre- 
judice, and  to  quicken  inactivity  to  exertion;  they  must 
also  possess  sound  judgment.  Jud^ng  from  the  touching 
appeal  with  which  the  "  Observations "  conclude,  that  men 
possessing  these  rare  qualities  will  come  forward,  we 
cannot  help  inferring,  that  in  the  opinion  of  the  Commis- 
sioners, local  boardsmen  have  not  usually  come  up  to  this 
standard.  With,  side  by  side,  a  strange  silence  as  to  the 
past  of  this  local  authority,  and  a  high  eulogium  on  the 
medical  officer,  we  are  surprised  to  find  in  the  two  following 
sections  a  discretion  vested  in  one  case  in  the  local  autho- 
rity, and  in  the  other  in  the  justices.  "If  the  local 
authority"  (p.  12G)  '^  be  of  opinion,  on  the  certificate  of  a 
legally  qualified  medical  practitioner,"  that  the  cleansing  or 
disinfecting  of  any  house,  or  any  part  thereof,  and  of  any 
articles  contained  therein,  likel)'  to  retain  infection,  would 
tend  to  prevent  or  check  infectious  or  contagious  disease, 
it  shall  be  the  duty  of  the  authority  *^  to  give  notice  to  the 
owner  or  occupiers,  and  in  default  do  the  work.  And  in 
the  case  of    removing  to   a   hospital  any  person  suffering 
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from  Infectioas  or  contagious  disease,  on   certificate  from  a 
medical  man  the  justices  may  order  his  removal." 

If  it  be  in  accordance  with  a  rule  of  health,  that  an  in- 
fected house  or  clothes  should  be  purified^  and  that  a  person 
suffering  from  infectious  disease  should  receive  such  treat- 
ment as  will  remove  it  and  prevent  the  disorder  spreading, 
should  it  not  be  the  duty  of  the  local  authority,  on  being 
informed  hj  the  medical  officer  of    the    existence    of    the 
necessity,  to    do    the  requisite   work?  and  should   not  the 
order  of  justices  follow,  as  a  matter  of  course,  the  certificate 
that  removal  was  necessary  ?      A   medical   man,  possessing 
special  knowledge  and  experience,  certifies  that  a  house   is 
infected,  and   that   it  is   necessary    for   the    public    health 
that  it  should  be  purified.     The  New  Statute  proposes  that 
it  shall  be  the  duty  of    a  board  (consisting,  perhaps,  of   a 
banker,  a  publican,  a  retired  butcher,  and  an  architect)  to 
do    the    work,    if,    in     their    opinim,    it    is    necessary ;    in 
other    words,    if,    in   their    opinion,    the    man    of    sanitary 
science  is    right.      If    local   authorities   could  be  reKed  on 
for  always  exercising  a  wise  discretion,  then,  no  doubt,  all 

would  be  well. 

On  this  matter,  we  will  refer  to  a  paper  on  *^  The  Pre- 
vention of  Infectious    Diseases,"  read   by  Mr.  Moody,  the 
secretary  of   the  College  of   Physicians.      He  gives  an  in- 
teresting  account  of    what  has  been  done  in    the    city    of 
Bristol,  how  every  provision  that  science  could  suggest  as 
likely  to    prevent  disease    has  been  carried  out,   and    how, 
by  the  exercise  of  tact  and  intelligence,  the    dwellings  of 
the  poor  have  been  entered,  and  numerous  sanitary  precau- 
tions adopted.      The  result  is,   as  proved  by   statistics  ad- 
mitting  of    no    doubt,   that   thousands  of  lives    are   saved 
every  year  in  Bristol.      In  this  case,  health  officer,  board, 
and    people    work    amicably  and    intelligently  together   for 
the  common  good.      But  were  it  necessary  to  show  that 
this  is  not  always  so,  we   should  refer   to  the    doings   at 
Leeds,  and  the  account  of  the  Pig  Protection  Society,  in 
a  pamphlet  by  Dr.  Stewart. 
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But  as  these  important  sections  now  stand,  the  preven- 
tion of  infection  depends  as  much  on  the  discretion  of  the 
local  authority  as  on  the  skill  of  the  health  officer. 

The  remarks  in  the  "  Observations "  (p.  32),  on  the 
health  officers  are  extremely  important.  On  p.  33,  the 
Commissioners  say  that  the  sanitary  officers  are  too  often 
ill-paid,  and  they  hope  that  their  ealaries  will  improve 
with  the  improvement  of  the  service.  To  prove  that 
this,  though  apparently  slight,  is  a  matter  requiring 
attention,  we  will  quote  a  passage  from  Chambers's 
Cyclopedia :  **  An  instructional  minute  of  the  General 
Board  of  Health,  dated  December  20,  1855,  says  he 
(the  sanitary  inspector)  will  make  liimself  familiar  with 
the  general  features  of  the  place,  with  its  previous 
sanitary  state,  and  with  its  existing  provisions  for  health 
— namely,  the  levels,  inclinations,  soil,  wells,  and  water- 
i^prings  ;  with  its  meteorological  peculiarities,  with  its 
burial-grounds,  slaughter-houses,  lodging-houses,  &c.  He 
will  see  to  the  general  healthiness  of  his  district,  making 
inquiries  as  to  the  construction  and  condition  of  houses, 
examine  the  drinking-water,  and  observe  whether  diseased 
meat  and  adulterated  articles  of  food  are  exposed  for  sale; 
and  report  wholly  and  generally  to  the  Local  Board.'* 

**  These  are  but  a  few  of  his  duties,  for  a  proper  per- 
formance of  which,  as  the  minute  goes  on  to  add,  ^special 
qualifications  in  science  are  required.  These  lie  in  pathology, 
including  vital  statistics,  in  chemistry,  and  natural  philosophy.' 
For  these  accomplishments  the  town  of  Aberdare  offers  eight- 
pence-halfpenny  a  day — for  inspecting  the  sanitary  condition 
of  its  35,000  inhabitants;  and  Paisley,  with  48,000,  gives 
20/.  a  year.  A  salary  of  but  60/.  a  year  is  a  common  case. 
Glasgow,  the  richest  town  in  Scotland,  gives  only  200/.  a 
year  to  Dr.  Gardner,  our  greatest  living  hygienist.  The 
highest  salary,  1000/.  a  year,  is  paid  by  Liverpool."  On 
the  importance  of  the  special  qualifications  of  the  health 
officer,  we  cannot  do  better  than  quote  another  paragraph 
from  Dn  Elizabeth  BlackweH's  paper : — *^  Above  all  other 
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classes  of  men,  it  is  certainly  important  that  physicians  and 
medical  men  generally  should  be  thoroughly  educated  in 
sanitary  knowledge."  She  then  gives  some  of  the  advantages 
that  would  follow  from  this,  and  continues : — 

^'  But  medical  men  are  not  taught  that  it  is  equally  their  duty 
to  prevent  disease  as  to  cure  it;  and  their  attention  is  not, 
therefore^  sharpened  to  observe  and  to  deprecate  the  numerous 
habits  in  family  life  which  tend  to  produce  disease.  There  are  but 
two  chairs  of  hygiene  in  connection  with  our  medical  schools,  and 
attendance  upon  those  lectures  is  not  obligatory,  t,^i  it  is  not 
essential  to  the  attainment  of  a  degree,  .  .  ,  One  of  the  most 
beneficial  changes  that  could  be  introduced  into  medical  education 
would  be  the  establishment  of  hygiene  as  a  first-class  chair,  of 
equal  importance  with  anatomy ;  a  searching  examination  in  the 
teachings  being  indispensable  to  the  attainment  of  any  degree 
which  gives  authority  to  attend  the  sick4*' 

That  the   carrying  out  of    this   suggestion  would   be  to 

the  interest  of  the  public  health  seems  hardly  to  admit  of  a 

doubt.    That   any  men  are   educated  in   the   prevention  of 

disease,  in   other  words,  as  public  health  officers,  is    owing 

to  the  accident  of  their    individual    exertions.      According 

to  the  report,  there  are  now  about  4000  medical  officers, 

and   from  the   quotation  given   above  it  would  appear  that 

not  one  of  these  has,  of  necessity,  received  any  instruction 

in   the  prevention   of  disease.     If  the  prevention  and    the 

removal  of    disease  are  not  two   distinct  professions,  they 

must  be,  at  any  rate,  two  distinct  branches  of  a  profession, 

and    we   have   seen    that   qualification   in  one   branch   does 

not    necessarily  involve  any   study  of    the    other.      As  in 

many  cases  the  choice  in  the  appointment  of  medical  officers 

must  be  limited,   it  would  be    useless    to    insist    that    the 

applicant  must  have  attended  a  course  of  hygiene. 

The  question  would  seem  to  be  more  for  the  consideration 
of  the  Universities,  the  College  of  Physicians,  and  the  Col- 
lege of  Surgeons,  whether,  by  carrying  out  the  suggestion 
quoted  above,  they  would  not  be  assisting  the  central  autho- 
rity in  promoting  the  health  of  the  people. 
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I  /We  have  uow  considered  some  of  tbe  points  on  which 
it  is  proposed  to  legislate,  which  most  affect  the  class  which 
particularly  needs  sanitary  supervision.  In  comparing  them 
with  the  Mosaic  law^  on  the  same  subject,  one  cannot  f^l 
to  be  struck  with  this,  that  the  sanitary  laws  of  Moses 
seemed  to  enter,  as  it  were,  at  once  into  a  man's  house ; 
and,  at  the  same  time  that  they  commanded  him,  they 
showed  him  the  advantage  of  all  his  habits  being  regulated 
by  sanitary  considerations.  His  system  brings  about  the 
health  of  the  community,  by  taking  care  of  that  of  the 
individual.  On  the  other  hand,  by  our  system,  measures 
are  passed  affecting  society  collectively,  and  when  the  law 
'  finds  itself  on  the  threshold  of  the  individual,  it  falters 
long,  and  when  it  enters,  does  so  timidly.  We  are  exa- 
mining the  two  systems  merely  from  a  sanitary  point  of 
view.  It  may  be  urged  that  the  Oriental  climate  ren- 
dered the  strict  rules  of  the  Mosaic  system  necessary. 
Quite  so';  and  yet  an  English  climate  has  its  dangers  too. 
Here  houses  may  be  built  in  damp  situations,  with  walls 
so  thin  as  to  render  dwelling  within  them  dangerous  to 
health.  It  may  be  said,  the  feeling  of  the  people  here  is 
such,  and  all  their  traditions  of  that  kind,  that  they  would 
nevef  tolerate  any  interference  with  their  personal  habits. 
And  this  may  account  fdr  the  apparent  timidity  of  many 
of  the  sections  which  it  is  i)roposed  to  re-enact  in  their 
present  form.  For  instance,  a  medical  man  certifies  that  a 
house  is  unclean,  and  purification  necessary.  It  is  the 
duty  of  the  elected  representatives  of  the  householder  to 
order  the  necessary  steps  to  be  taken,  if  in  their  opinion 
that  will't^nd  to  check  contagion.y<. 

It  may  be  that  when  advising  that  the  adoption  of  th3 
New  Statute  should  be  peremptory,  the^Commissioners  think 
that  as  decided  a  step  as  dare  be  ventured  on  at  present, 
without  risking  the  success  of  the  whole  measure.  But  it 
is  to  bo  hoped  that  the  New  Statute  will  avoid  the 
necessity  of  any  extensive  sanitary  Icgislatioa  for  some 
time.      If   the  sections  lu  the  old   Act,  interfering  with  the 
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liberty  of  the  subject,  or,  to  be  strictly  accurate,  the 
liberty  of  the  dirty  subject,  were  experimental,  and,  as 
each,  have  been  attended  with  success,  is  it  too  great  an 
experioient  to  leave  with  the  man  who  has  the  scientific 
knowledge  the  discretion  of  acting  on  it  ?  After  having 
broken  down  the  time-honoured  privilege  of  an  English- 
man, that  he  might  have  as  filthy  a  house  and  be  as 
unclean  as  he  chose  in  it,  this  does  not  seem  a  startling 
change. 

Nc  Hitherto  we  do  not  seem  to  have  regarded  the  office  of 
medical  inspector  as  so  important  a  post  as  Moses  thought 
it.  But  as  it  is  clear  from  the  *'  Observations "  (p.  32) 
that  the  Commissioners  are  aware  of  the  change  that  is 
necessary,  we  must  place  our  hopes  in  the  new  central 
authority.  One  cannot  but  be  si  ruck  with  the  soundness 
of  Moses'  view  in  estimating  the  office  so  highly.  Apart 
from  the  important  material  results,  that  would  attend  the 
successful  labours  of  the  health  officer,  the  work  of  those 
whose  duty  it  is  to  see  to  the  health  of  the  minds  of  the 
people  would  (according  to  the  Commissioners)  be  rendered  ^ 
much  more  fruitful,   t  V^,      V 

Though  the  last  in  our  list  of   the  peculiar  features  of 
the  Mosaic   sanitary  system  seems  hardly  within  the   limits  ' 
of  sanitary  legislation,  one  can  scarcely  be  diverging  when    '. 
noticing  it,  for  it  underlies  the  success  of  every  system  of 
public  health  legislation.     We  refer  to  the  education  of  the 
people  in  sanitary  matters.     By  the  Mosaic  system  the  people 
were  taught  the  advantages  that  would  flow  from  obediences 
and  the  evils  that  would  follow  disobedience  of  the  laws  of 
health.     We  fear  we  have  simply  nothing  to  compare  with 
this  wise  plan.      The   Commissioners  speak   (p.  71)  of  the 
"  very  insufficient  information"   of    the   great  body  of    the 
people    in   questions    affecting   public    health.      In   matters 
affecting  their  property  or  their  liberty  many  will,  if  they 
can,  evade  the   Act,  and  if  not  able  to  do  that,  they  wil^ 
obey  and  grumble,  thus  putting  sand  into  the  machinery 
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of  the  law.     To  change  this  sand  to  oil  must  be  the  work 
of  education,  and  education  alone. 

Taking  it^  that  the  object  of  the  legislator  on  public 
health  should  be  to  improve  the  health  of  the  community^ 
and  of  all  members  of  the  community^  we  propose  to  give 
very  shortly  what  seems  to  us  the  pervading  spirit  of  the 
Mosaic  system,  and  the  striking  features  of  the  '^proposed 
New  Statute,''  and  leave  our  readers  to  determine  which,  as 
a  system,  is  best  calculated  to  ensure  a  healthy  society. 

The  proposed  New  Statute  bears  on  it  the  s:;^  of  having 
been  steered  very  carefully  through  conflicting  interests  and 
contending  opinions,  and  the  skill  with  which  the  Com^ 
missioners  have  brought  it  through  these  is  marvellous. 
Though  In  every  particular  those  advising  the  adoption  of 
the  New  Statute  seem  to  have  been  alive  to  what  was 
wanted,  as  every  proposal  clashed  with  some  interest  or 
prejudice,  the  suggested  improvement  in  almost  every  in- 
stance seems  the  result  of  a  compromise,  or  of  hesitation. 
The  spirit  of  the  Mosaic  system  seems  to  be  this,  let  it  be 
clearly  established  as  a  rule  of  health  that  this  course 
should  be  followed,  or  the  other  avoided,  no  matter  to 
what  detail  it  descends,  that  rule  of  health  is  made  a  bind-^ 
ing  law.  All  rights  were  made  subservient  to  the  public 
health.  A  man  seemed  to  lose  his  personal  liberty  with  his 
health,  that  is,  if  he  was  attacked  by  a  contagious  disease, 
he  was  isolated,  and  freedom*  only  returned  with  health.  A 
man  was  as  much  prohibited  from  injuring  another,  by 
scattering  abroad  the  germs  of  fever,  as  by  assaulting  him 
with  his  fists.  The  public  health  was  treated"  as  a  public 
right,  and  as  such  all  private  rights  gave  way  to  it. 
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Art.  III.— on  THE  TRANSMISSION  OF  BILLS 
OF  LADING  AND  OTHER  NEGOTIABLE 
INSTRUMENTS  BY  TELEGRAPH. 

AS  the  subject  described  iu  the  heading  to  this  article  will 
probably  be  new  to  most  of  our  readers,  it  will  perhaps 
be  best  for  us  to  arrange  the  various  points  involved  in  the 
consideration  of  it  in  the  order  in  which  thej  first  occurred 
to  us. 

The  question  was  first  suggested  to  us  by  a  case  in  the 
Court  of  Chancery  respecting  bills  of  ladings  and  as  possibly 
some  of  our  readers  may  not  be  familiar  with  these  documents, 
we  will  commence  by  stating  shortly  what  a  bill  of  lading 
is.  A  bill  of  lading  is  a  receipt  given  by  the  master  of  a 
ship  for  goods  placed  on  board  her.  Its  form  is  liable  to  be 
varied  at  the  desire  of  the  shipper,  but  it  will  be  generally 
found  to  contain  an  accurate  description  of  the  goods,  with 
an  acknowldgement  by  the  master  that  they  have  been 
placed  on  board  his  ship,  and  an  undertaking  by  him  to 
deliver  them  at  tlie  port  of  destination  to  the  shipper  or  such 
person  as  he  may  order.  The  shipper  then  generally  sends 
this  bill  to  the  person  to  whom  he  wishes  the  goods  to  be 
delivered  at  the  port  of  destination,  endorsing  on  it  an  order 
that  they  are  to  be  delivered  to  that  person,  and  the  person 
indicated  then  takes  the  bill  to  the  ship  when  it  arrives  and 
claims  the  goods.  It  is  not»  however,  necessary  that  the 
goods  should  be  claimed  by  the  person  immediately  named 
by  the  shipper.  A  bill  of  lading  is  negotiable,  like  a  bill  of 
exchange,  and  may  be  endorsed  any  number  of  times,  and 
the  right  to  receive  the  goods  alwajrB  passes  with  it.  By 
means  of  it,  therefore,  the  goods  may  be  sold  before  they 
have  arrived,  and  without  it  the  intended  consignee  cannot 
make  a  title  to  the  goods  at  all,  and  a  valid  security  upon 
the  goods  may  therefore  be  created  by  a  deposit  of  the 
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bill  of  lading.  We  may  mention  also  in  views  of  some  remarb 
we  shall  have  to  make  at  a  later  stage^  that  a  bill  of  lading 
is  generally  signed  in  triplicate.  The  object  of  this  is  to 
enable  it  to  be  transmitted  safely  by  post  The  first  and 
second  parts  are  sent  independently  to  the  consignee,  just 
as  a  bank  note  is  often  sent  in  two  halves,  and  the  third 
part  is  kept  ready  to  be  sent  in  case  of  a  miscarriage  hs^n 
pcning  to  either  of  the  first  two  parts.  With  these  pre- 
liminary remarks  we  will  state  shortly  the  circumstances  of 
the  case  in  the  Court  of  Chancery,  which  suggested  to  ua 
the  subject  of  this  article, 

A  merchant  had  ordered  goods  to  be  sent  to  him  from  some 
distant  country ;  he  had  been  informed  by  telegraph  of  their 
shipment ;  and  being  in  want  of  money  he  obtained  a  loan  on 
giving  a  promise  in  writing  to  repay  the  money  out  of  the  pro- 
duce of  the  goods,  and  for  security  to  hand  over  the  bills  of 
lading  to  the  lender  as  soon  as  they  arrived.  He  was  then 
adjudicated  bankrupt,  the  bills  of  lading  fell  into  the  hands  of 
his  assignee,  and  the  question  was  whether  the  person  who 
made  the  loan  was  entitled  to  the  produce  of  the  goods,  or 
whether  they  belonged  to  the  assignee  for  the  benefit  of  the 
general  creditors. 

Without  stopping  to  discuss  the  question  in  whose  favonr 
this  point  ought  to  have  been  decided,  we  will  at  once  call 
attention  to  the  thought  that  it  suggested  to  us,  that  is  to  say, 
that  it  is  most  desirable  that  a  merchant,  to  whom  goods  have 
been  shipped,  should  have  the  power  of  giving  a  good  security 
upon  them,  as  soon  as  they  have  been  actually  consigned  to 
him,    A  moment's  reflection  will  show  that  this  end  would 
not  be  obtained  by  merely  deciding  the  case  we  have  men- 
tioned in  favour  of  the  lender.     Supposing  such  a  security  as 
that  there  given  to  be  good  against  the  borrower's  assignee  or 
trustee  in  bankruptcy,  what  is  to  prevent  the  merchant  from 
borrowing  in  the  same  manner  from    half-a-dozen  different 
persons  on  security  of  the  same  goods,  and  what  will  then 
become  of  the  security  ?    Clearly  all  the  lenders  but  one  would 
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find  their  security  worthless^  and  if  when  the  bills  of  lading 
arrived,  the  borrower  did  not  keep  any  one  of  his  promises, 
but  sold  the  bills  to  some  third  party,  all  the  former  lenders 
would  be  excluded  altogether.  It  may  safely  be  affirmed, 
therefore,  that  at  present  there  is  no  mode  by  which  the  con- 
signee of  goods  can  raise  money  upon  the  security  of  them 
until  he  receive  the  bills  of  lading,  and  this  must  necessarily 
be  long  after  the  shipment,  and  perhaps  even  after  the  arrival 
of  the  goods.  If  therefore  he  requires  money  during  this 
interval,  he  may  find  himself  unable  to  raise  it  at  all,  or  only 
able  to  raise  it  at  a  very  high  rate  of  interest ;  and  that  although 
he  is  possessed  of  property  far  more  than  sufficient  to  repay  the 
loan  he  requires.  His  property  being  at  sea,  he  may  find  him- 
self financially  at  sea  also.  Now  if  we  could  devise  a  method, 
whereby  as  soon  as  the  shipment  of  the  goods  was  announced 
to  the  consignee  by  telegraph,  he  could  sell  them  or  give  an 
effectual  security  upon  their  proceeds,  he  would  be  able  at  once 
to  raise  money  upon  favourable  terms  to  an  amount  differing 
only  by  a  slight  margin  from  the  full  value  of  the  goods  them* 
selves.  The  money  thus  raised  might  then  be  employed  in 
some  other  commercial  adventure,  which  could  not  now  be 
undertaken  at  all,  and  the  man's  money  might  be  turned  over, 
as  the  sajring  is,  much  more  rapidly  than  can  be  done  at  pre^ 
sent.  Thus  we  should  stimulate  trade,  by  extending  legiti- 
mate credit,  that  is  to  say,  by  enabling  credit  to  be  given, 
where  it  deserves  to  be  given,  which  increases,  in  fact,  the 
available  capital  in  the  world.  The  more  certain  also  we 
make  credit,  that  is  to  say,  the  more  we  enable  all  persons 
worthy  of  credit  to  show  their  title  to  it,  so  much  the  more 
difficult  do  we  make  it  for  persons  who  do  not  deserve  it 
to  obtain  it  under  false  pretences,  and  defraud  their  neighbours 
of  their  money.  If  we  could  but  devise  a  simple  and  certain 
method  of  supplying  every  person  with  a  title  deed  to  all 
credit  that  he  really  deserved,  we  might  oust  misplaced  credit 
altogether  from  the  field,  and  relieve  ourselves  of  all  further 
fear  of  bankruptcies  and  panics^  and  the  losses  caused  by  them. 
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We  cannot,  of  oourde,  hope  to  arrive  at  this  state,  but  we  may 
make  some  efforts  to  come  a  little  nearer  to  it  than  we  are  at 
present,  and  diminish  the  frequency  and  intensity  of  the  evils 
caused  by  misplaced  commercial  confidence.  A  scheme  by 
which  the  consignee  of  goods  could  make  a  title  to  them,  the 
moment  he  was  apprised  by  telegraph  of  their  shipment,  would, 
we  conceive,  be  a  step  in  this  direction. 

We  will  assume,  therefore,  that  the  law  ought  to  enable  a 
man,  to  whom  goods  have  been  shipped,  to  give  a  good  security 
upon  them  as  soon  as  their  shipment  is  intimated  to  him  by 
telegraph.  We  then  have  to  consider  next  what  provisions 
it  would  be  necessary  to  make  in  order  to  enable  this  to  be 
done.  First  then,  in  order  to  make  one  security  effectufd  we 
must  deprive  the  man  making  it  of  the  means  of  giving 
another.  That  is  to  say,  it  will  not  be  sufficient  that  he 
should  show  the  telegram  to  the  lender  and  give  a  charge  in 
writing  on  the  goods  or  their  proceeds,  for  he  might  repeat 
that  process  to  half  a  dozen  people,  but  he  must  also  give 
up  the  telegram  to  the  lender,  and  the  possession  of  it  must 
be  essential  to  the  validity  of  the  security.  For  the  same 
reason  we  must  take  care  that  our  borrower  shall  not  obtain 
more  than  one  copy  of  the  same  telegram,  and  our  law  must, 
in  fact,  forbid  the  issuing  of  these  telegrams  in  duplicate. 
Again,  we  must  provide  measures  for  preventing  the  corres- 
pondent in  the  foreign  country  from  sending  more  than  one 
telegram  relating  to  the  same  goods,  or  sending  a  telegram 
*when  there  are  no  goods  at  all.  And  for  this  purpose  it  would 
seem  that  it  ought  not  to  be  left  to  the  private  individuals 
to  send  the  telegrams,  but  that  an  office,  under  the  control  of 
the  Government,  should  be  established,  in  order  that  its 
messages  might  be  known  to  be  authentic. 

There  is  also  another  consideration  which  will  lead  us  to 
this  same  conclusion,  and  that  is  that  ordinarily  the  bills  of 
lading  carry  the  right  to  the  goods ;  supposing,  therefore,  a 
loan  to  have  been  effected  on  some  goods,  of  which  the  ship- 
ment was  notified  by  telegraph,  still,  when  the  bills  of  lading 
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arrived  the  recipient  of  them  mighty  as  he  may  now^  raise 
money  on  a  deposit  of  them,  or  sell  the  goods  by  their  means, 
notwithstanding  the  previous  security  effected  on  the  telegram. 
It  might  also  happen  that  the  shipper  of  the  goods,  after 
sending  the  telegram,  might  himself  transfer  the  bills  of  lading 
to  another  person,  mortgaging  them  to  a  bank  (say)  in  his  own 
country,  and  the  bank  would  then  send  them  to  their  corres^ 
pondent  at  the  port  of  destination,  who  would  clearly  have  a 
title  to  the  goods.  Our  law  should  of  course  provide  for  these 
emergencies,  and  the  best  means  of  doing  so  would  seem  to 
be  the  institution  of  a  responsible  office,  which  should  examine 
the  bills  of  lading  and  stamp  or  write  upon  them,  in  the 
languages  of  both  the  countries  of  shipment  and  destination, 
a  short  note  saying  that  the  rights  originally  annexed  to  them 
had  been  disannexed  by  telegraph.  This  cancellation  of  the 
bills  of  lading,  be  it  observed,  is  the  vital  point  in  our  scheme. 
It  should  of  course  be  a  criminal  act  for  any  person  to  present 
fictitious  documents  for  the  official  stamp,  and  the  office 
should  have  power  to  require  proper  proof  from  any  person 
presenting  documents,  that  he  was  really  entitled  to  the  rights 
which  IJiey  purported  to  confer.  The  best  means  of  defray- 
ing the  expense  of  the  public  offices  would  probably  be  by 
charging  a  small  fee  for  stamping  the  documents  and  for 
announcing  the  fact  by  telegraph  to  the  person  to  whom  the . 
message  was  to  be  sent.  It  might  be  desirable  at  the  same 
time,  as  a  further  precaution  against  fraud,. that  one  of  the 
copies  of  the  bill  of  lading  should  be  left  at  the  office  to  be 
transmitted  by  post  to  the  person  indicated. 

We  have  hitherto  spoken  only  of  bills  of  lading,  but  the 
considerations  we  have  entertained  may  very  well  lead  us 
to  go  a  step  further  and  inquire,  whether  the  same  system 
might  not  be  extended  with  advantage  to  bills  of  exchange 
promissory  notes,  bank  notes,  and  other  documents.  The 
general  effect  of  such  an  extension  would  be  to  enable  all 
mercantile  matters  to  be  transacted  by  telegraph,  which 
can  now  be  done  by  post.    The  expense  of  transmission  by 
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telegraphy  would  of  course  be  greater  than  that  by  poet,  ao 
that  recourse  would  not  be  had  to  the  former  unless  the 
saying  of  time  would  more  than  compensate  for  the  extra 
expenditure.  If  we  had  space  to  enter  into  the  details  of 
commercial  matters,  we  could  easily  show  that  this  would 
often  be  the  case,  and  that  a  system  which  provided  for 
the  instantaneous  remittance  of  money  would  enable  many 
dealings  to  be  effected  more  adTantageously  than  at  present, 
and  many  others  to  be  undertaken  which  cannot  now  be 
transacted  at  all.  In  particular  we  may  point  out  that  in 
the  dealings  which  take  place  between  banks  in  different 
parts  of  the  world,  a  means  of  transmitting  money  almost 
instantaneously  would  be  found  of  very  great  practical 
utility.  People  often  require  to  have  a  remittance  of  money 
made  to  them  in  less  time  than  the  interval  required  for 
the  delivery  of  letters  by  post.  This  can  be  done  at  present 
only  in  the  following  way.  A  at  London,  say,  telegriq)hfi 
to  B  at  New  York,  to  remit  a  sum  of  money  to  him,  B  then 
pays  it  into  a  bank  at  New  York,  that  bank  telegraphs  to 
its  correspondents  in  London,  and  they  give  A  credit  for 
the  sum.  This  appears  satisfactory  enough,  but  let  us  ob- 
serve that  in  order  to  enable  the  transaction  to  be  completed 
it  is  necessary  that  the  bank  at  B's  locality  should  have  a 
correspondent  in  A's  localitjT,  who  would  be  willing  to  give  it 
credit  for  the  sum  to  be  remitted.  If  instead  of  supposing 
New  York  and  London  to  be  the  two  termini  of  the  opera- 
tion^  we  took  two  provincial  towns  in  England  and  America, 
this  would  rarely  be  the  case,  and  the  remittance  could  then 
only  be  made  by  the  help  of  one  or  two  more  intermediaries, 
whereby  time  would  be  lost  and  expense  incurred,  for  a 
commission  would  often  be  charged  on  such  a  remittance, 
and  the  risk  would  be  nm  of  putting  a  weak  link  in  the 
chain.  Now,  if  the  system  we  are  advocating  were  in  opera* 
tion,  no  bank  would  find  any  difficulty  in  obtaining  credit 
on  an  emergency  from  another  bank  at  a  distant  town,  since 
it  would  only  have  to  transmit  an  approved  security  of  the 


oih^r  NegotiahU  Instruments  hy  Teleffraph.  231 

amount  for  which  credit  was  required ;  or  a  remittance  might 
be  made  without  risk  of  loss  direct  from  one  individual  to 
another  without  the  intervention  of  banks  at  all,  and  without 
the  necessity  of  paying  any  commission. 

Considering  it  then  to  be  both  desirable  and  practicable 
that  the  rights  annexed  to  the  documents  we  have  mentioned 
should  be  transmissible  by  telegraph,  it  would  of  course  be 
requisite  to  enable  the  transferee  to  obtain  from  the  telegram 
an  the  benefits  which  he  would  derive  from  the  oriij'inal 
documents  themselves.  We  have  then  to  consider  what  con- 
ditions have  to  be  fulfilled  in  order  that  this  may  be  done. 
First,  then,  it  should  seem  that  the  transferror  should  indorse 
the  original  documents,  if  necessary,  to  the  transferee,  and 
do  all  other  things  which  might  be  required  for  perfecting 
his  title ;  next,  that  the  telegram  should  set  out  the  whole 
of  the  document,  and  give  official  notice  that  the  document 
set  out  had  been  stamped  with  a  telegraph  stamp,  and  the 
rights  annexed  to  it  transferred  to  the  person  mentioned. 
And  it  would  be  best  that  the  telegram  should  be  addressed, 
not  to  the  transferee  himself,  but  to  the  public  officer  of  the 
telegraph  office  nearest  to  his  abode.  Then,  at  the  receiving 
office  a  fair  copy  should  be  made  of  the  document  trans- 
mitted, on  good  paper,  to  be  stamped  at  the  cost  of  the 
transferee,  with  the  stamp  which  it  would  have  been  neces- 
sary to  affix  to  the  original  document  if  it  had  arrived  in  the 
ordinary  way,  and  also  probably  with  an  extra  stamp  to 
cover  the  expenses  of  the  department.  This  document  might 
be  conveniently  called  a  certified  telegram.  A  clause  should 
be  printed  in  the  paper,  with  blanks  to  be  filled  up  in  each 
particular  case,  certifying  that  an  official  telegram  had  been 
received  from  the  place  whence  it  was  sent,  stating  that  a 
document  in  the  words  thereon  written  had  been  stamped 
with  a  telegraph  stamp,  and  the  rights  annexed  to  it  trans- 
ferred to  the  transferee.  This  document  should  then  to  all 
intents  and  purposes  represent  the  original  document  which 
had  been  stamped  in  the  distant  country.    It  should  be  trans- 
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ferable  by  the  same  means^  it  should  impose  the  same  obli- 
gations on  an  indorser^  it  should  authorise  all  payments  made 
on  the  strength  of  it,  and  be  receivable  in  evidence  in  all 
courts  of  justice.  It  should  carry,  in  fact,  all  the  rights 
belonging  to  the  original  document^  with  the  right  to  pos- 
session of  that  document  superseded.  It  might  aJso  be 
included  in  the  list  of  documents,  whose  rights  could  be 
transmitted  by  telegraph. 

It  would  not,  in  the  first  instance  certainly,  be  necessai; 
to  have  a  department  for  the  purposes  we  are  considering 
annexed  to  every  telegraph  station,  or  anything  near  it. 
It  would  probably  answer  all  purposes  if  there  were  one 
in  every  great  port,  or  great  commercial  town  in  every 
country.  The  persons  desiring  to  make  remittances  by  tele- 
graph would  probably  reside  in  the  neighbourhood  of  these 
towns,  and  if  they  did  not  do  so,  they  would  find  little  diffi- 
culty in  getting  their  business  done  for  them,  by  means  of 
agents,  who  would  spring  up  as  soon  as  they  were  required. 
With  respect  to  the  receipt  of  remittances,  the  same  remark 
also  applies,  but  if  in  any  (!ase  a  remittance  had  to  be  maue 
to  a  person  living  at  a  distance  from  any  of  the  centres,  it 
might  be  effected  by  sending  the  certified  telegram  to  the 
person  indicated  by  post.  A  similar  system  is,  I  believe, 
often  adopted  now  in  the  transmission  of  telegrams,  that  is  to 
say,  a  direction  is  sent  to  the  master  of  the  office  at  which 
a  telegram  is  received,  to  send  it  on  by  post,  instead  of 
resorting  to  the  more  expeditious,  but  more  costly,  process 
of  employing  a  special  messenger. 

The  next  point  which  requires  consideration  is,  how  could 
the  necessary  legislation  be  effected  for  enabling  the  scheme 
we  have  suggested  to  be  put  into  operation.  It  is  evident 
that  such  a  system  as  we  have  sketched  out  could  not  be 
established  so  as  to  allow  of  remittances  between  two  coun- 
tries politically  distinct,  without  the  concurrence  of  the 
legislatures  of  both,  and  this,  in  a  new  matter  of  donhw''^ 
policy,  it  might  be  difficult  to  obtain.    It  happens,  howevc^f? 
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that  our  own  country  is  in  a  position  to  be  able  to  set  the 
example  in  this  matter,  in  many  cases  by  its  own  act  alone, 
and  in  others  with  the  assistance  only  of  the  legislature  of 
a  friendly  colony.  By  a  single  Act  of  our  own  Parliament 
all  the  necessary  provisions  could  be  made  for  establishing 
the  ^stem,  not  only  with  the  United  Kingdom  itself,  but 
also  in  all  other  British  dominions  which  have  not  independent 
legislatures.  This  would  include  the  important  dominion  of 
India.  Again,  it  would  only  require  the  united  action  of 
our  own  Legislature  and  that  of  the  dominion  of  Canada,  to 
establish  the  system  between  England  and  the  continent  of 
America.  In  the  latter  case  it  might  be  found  desirable  to 
conclude  a  convention  first^  and  obtain  the  sanction  of  the 
two  legislatures  afterwards^  though  we  do  not  see  why  it 
should  not  bfe  sufficient  for  each  country  to  provide  that  if 
the  other  established  proper  offices  of  transmission,  taking 
all  the  precautions  we  have  enumerated  for  preventing  fraud, 
then  all  telegrams  received  from  its  offices  should  be  certified 
at  the  receiving  offices,  and  should  have  the  effect  of  repre- 
.senting  the  original  documents.  If  the  measure  proved  to 
be  one  of  commercial  value,  there  can  be  little  doubt  that 
other  countries  would  speedily  adopt  it.  And  it  would 
thereby  help  to  increase  that  mass  of  common  interests 
between  members  of  different  political  communities  which 
must  ever  be  the  best  guarantee  for  the  peace  and  harmony 
of  mankind. 

We  will  conclude  this  article  by  recapitulating  shortly 
the  results  we  have  arrived  at,  arranging  them  in  a  little 
more  lo^cal  order,  and  filling  in  a  few  details,  which  did 
not  appear  worth  noticing  before. 

(1.)  It  should  be  lawful  for  Her  Majesty  to  establish  offices, 
to  be  called  (say)  Bill  Departments  in  connection  with  any 
Telegraph  office  in  any  of  the  dominions  subject  to  the  juris* 
diction  of  the  Parliament  of  the  United  Kingdom. 

(2.)  It  should  be  lawful  for  any  person  to  take  to  any  bill 
department  any  document  or  documents  which  is  or  are  evi* 


234  On  the  Transmission  of  SHU  of  Lading  and 

dence  of  rights  enforcible  within  the  same  jurisdiction,  and  the 
rights  evidenced  by  which  pass  by  delivery,  or  by  delivery  and 
endorsement,  of  the  document  or  documents ;  for  the  purpose 
of  having  the  rights  evidenced  by  the  document  or  documents 
transferred  by  telegraph  to  any  other  person. 

(3.)  The  person  making  the  application  should  ddiver  the 
document  or  documents  to  the  office,  indorsed,  if  necessary,  to 
the  transferee,  and  produce  all  other  evidence  (if  any)  neces- 
sary for  showing  that  the  rights  evidenced  by  the  documents 
would  vest  in  the  transferee  on  delivery  of  the  document  or 
documents.  In  the  case  of  a  document  drawn  in  a  set  he 
should  deliver  in  the  whole  of  the  set.  He  should  also  spedfy 
in  writing  the  name  and  address  of  the  person  to  whom  he 
wishes  the  rights  to  be  transferred,  and  the  office  to  which  he 
desires  the  announcement  to  be  sent,  such  office*  being  one  to 
which  a  bill  department  was  annexed.  And  he  should  deliver 
to  the  office  a  complete  copy  of  the  document  or  documents, 
and  every  endorsement  upon  them. 

(4.)  It  should  be  a  criminal  act  for  any  person  to  present  at 
a  bill  department  any  document  which  did  not  really  represent, 
the  rights  it  purported  to  represent. 

(5.)  The  officer  of  the  bill  department  should  ascertain  that 
the  copy  handed  in  was  a  correct  copy  of  the  documents  pro- 
duced, and  he  should  retain  the  copy  and  file  it,  and  stamp 
every  document  of  title  presented  to  him  with  the  stamp  of  the 
office.  This  stamp  should  give  notice  to  all  persons  that  the 
rights  originally  evidenced  by  the  document  on  which  it  was 
impressed  had  been  dis-annexed  from  it  and  transferred  away 
by  telegraph.  The  stamp  should  bear  words  to  this  effect,  in 
the  language  of  the  country  in  which  it  was  impressed,  ana 
also  in  the  English  language. 

(6.)  The  officer  of  the  bill  department  should  also  demand) 
of  the  person  bringing  the  documents  payment  of  the  proper 
charges,  and  on  payment  being  made  he  should  return  the 
documents  stamped,  save  only  that  when  the  document* 
stamped  consisted  of  a  set  of  any  bill,  he  should  retain  the£nt 
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of  the  set,  and  he  should  give  to  the  person  paying  the 
charges  a  receipt  for  the  money  paid^  and  also  for  the  docu- 
ment retained^  if  such  were  the  case,  and  for  the  copy  delivered 
in^  and  on  the  giving  of  this  receipt,  the  rights  originally 
annexed  to  the  stamped  documents  should  vest  in  the  person 
named  in  the  directions  as  the  person  to  whom  they  were 
to  be  transferred. 

(7.)  The  officer  of  the  bill  department  should  send  the  docu- 
ment (if  any)  retained  by  him,  hy  post^  to  the  person  named  in 
the  directions  in  the  ordinary  way,  and  should  also  telegraph 
to  the  officer  of  the  bill  department  at  the  telegraph  office 
named  in  the  directions,  setting  out  in  full  the  document  or 
docnments  stamped  with  their  indorsements,  and  certify  that 
all  things  necessary  had  been  done  for  transferring  the  rights 
originally  annexed  to  those  documents  to  the  person  named. 

(8.)  It  should  be  obligatory  on  the  officer  of  the  bill  depart- 
ment,, at  which  any  such  telegram  as  aforesaid  should  be 
received,  to  copy  out  the  document  transmitted  on  paper  to  be 
provided  for  this  purpose,  and  to  write  or  fill  in  on  the  same 
paper  a  certificate  or  receipt  of  the  telegram  relating  to  the 
same  in  the  following  form : — 

"  I  hereby  certify  that  a  telegram  has  been  received  at  this  oflSce 
from  the  Bill  Department  at  the  Telegraph  Ofilce  at  X.,  etatiog  that 
a  document  in  the  words  hereon  written  had  been  presented  at  that 
office,  and  that  all  things  necessary  had  been  done  for  vesting  the 
rights  evidenced  by  such  document  in  J.  S.,  of 

'« (Signed)        A.B., 

"  Controller  of  Sill  Deparlment,  at  W:' 

This  new  document  should  be  called  a  certified  telegram. 

(9.)  After  making  out  the  certified  telegram  the  officer  of 
the  department  should  send  it  by  special  messenger  or  registered 
letter,  as  the  case  might  require,  to  the  person  named  as  the 

transferee. 

( 10.)  The  transferee  should  become  liable  to  pay  the  stamp 
which  the  original  document  would  have  required,  and  also  a 
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further  sum  to  cover  the  expenses  of  the  department,  such 
further  sum  to  be  collected  also  by  means  of  a  stamp.  The 
amount  of  these  stamps  should  be  inscribed  in  writing  on  the 
certified  telegram,  and  the  telegram  should  be  valueless  until 
the  necessary  stamps  were  aflSxed  upon  it. 

(11.)  The  certified  telegram,  as  soon  as  it  was  properly 
stamped,  should  represent  to  all  intents  and  purposes  the 
original  document;  an  indorsement  on  it  should  entail  the 
same  obligations  on  an  indorser;  a  transfer  or  deposit  of  it 
should  have  the  same  effect ;  it  should  be  evidence  in  all  Courts 
of  Justice,  and  should  authorise  all  payments  of  money  and 
deliveries  of  goods. 

(12.)  In  case  the  Government  of  any  country,  not  subject 
to  the  jurisdiction  of  the  Parliament  of  the  United  Kingdom, 
should  establish,  or  take  means  for  establishing,  bill  depart- 
ments for  all  or  any  of  the  objects  for  which  Her  Majesty  is  to 
be  authorized  to  establish  bill  departments,  and  should  take 
such  precautions  as  might,  in  the  opinion  of  Her  Majesty,  be 
deemed  sufficient  for  the  purposci  it  should  be  lawful  for  Her 
Majesty^  by  Order  in  Council,  to  declare  that,  so  far  as 
regarded  any  rights  to  be  enforcible  within  the  jurisdiction  of 
the  Parliament  of  the  United  Eangdom,  the  acts  of  the  officers 
of  the  departments  so  established,  or  so  to  be  established,  by 
the  Government  of  the  foreign  country,  should  have  the  same 
effect  as  the  corresponding  acts  of  the  officers  of  the  bill  de- 
partments to  be  established  by  Her  Majesty,  with  such  excep- 
tions, additions,  and  variations,  as  the  nature  of  each  case 
might  require. 


;=x= 


Art.  IV.— county  COURT  COMMITMEKO'S. 

TT  is  against  County  Court  Commitments  only  that  ihese 
4-  pages  are  addressed^  because  their  abolition  would  cer^ 
tainly  lead  to  the  doing  away  with  the  power  of  the  W^^ 
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kiad  at  {nresent  possessed  by  the  Superior  Counts.  That  this 
is  80  must  bo  clear  upon  a  little  consideration  of  two  facts, 
lat.  That  the  Government  in  proposing  their  Bill  for  the 
abolition  of  Imprisonment  for  Debt  only  wished  to  retain 
commitments  in  the  County  Courts,  and  for  cases  under  £50, 
and  somewhat  unwillingly  consented  to  extend  the  same  power 
to  all  cases  and  all  Courts  when  such  one-sided  and  unfair 
legislation  was  found  to  be  too  much  even  for  an  obedient 
majority.  2ndly.  That  the  Judges  of  the  Superior  Courts, 
unlike  those  in  the  County  Courts,  have  no  liking  for  the 
system,  and  would  gladly  see  it  abolished.  They  have  in  fact 
been  trying,  ever  since  the  Act  came  into  operation,  to  get  rid 
of  their  unworthy  work,  or  at  least  to  send  as  much  of  it  as 
possible  into  those  inferior  tribunals  where  it  is  better 
received. 

Moreover,  it  is  in  the  County  Courts  that  the  hardship  of 
Commitments  is  most  keenly  felt,  for  it  is  there  that  imprison-^ 
ment  for  debt  affects  that  large  class  of  men  who  gain  their 
Uving  by  their  labour.  And  we  may  add  too,  that  it  is  there 
that  the  expense  to  the  country  is  greatest  in  maintaining  the 
poor  prisoners,  and  often  in  giving  aid  to  their  wives  and 
families  while  deprived  by  law  of  their  natural  bread-winners. 
To  Commitments  in  the  County  Courts  we  therefore  confine 
our  remarks,  and  as  the  opinions  of  those  in  high  places  must 
command  more  attention  than  our  own,  it  is  with  what  was 
said  in  the  Houses  of  Parliament  against  this  unjust  and 
injurious  system  during  the  passing  of  the  Act  that  we  shall 
now  begin  our  advocacy  for  its  abolition. 

We  hope  on  a  future  occasion  to  give  our  readers  what  little 
has  been  said  in  its  favour,  to  correct  many  erroneous  state- 
ments and  opinions,  and  to  support  what  is  here  quoted  by  the 
evidence  of  facts  and  statistics. 

The  extracts  that  follow  are  quoted  verbatim  from  Han<» 
sard's  Parliamentary  Debates* 

The  Attorney-General  said  in  his  speech  for  leave  to  bring 
in  hifl  Bankruptcy  Bills,  5th  March,  1869 : — 
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"  As  for  the  principle  of  impriaonmeDt  for  debt,  if  imprisonment 
was  to  be  treated  as  a  punishment^  it  was  unjust,  because  it  con- 
founded the  innocent  with  the  guiltjr :  if  it  were  treated  as  a  remedj 

recent  legislation  had  made  it  quite  ineffectual To 

revert  to  the  old  system  was  impossible  ;  nothing  remained  to  be 
done  but  to  abolish  imprisonment  for  debt  altogether,  but  there  was 
one  exception  to  be  made  to  this,  and  that  had  reference  to  the 
power  of  the  County  Court  Judges,  who  had  power  to  imprison  m 
cases  where  a  debtor  had  means  and  refused  to  pay,  or  where  he  had 
contracted  a  debt  fraudulently.  He  confessed  he  desired  the  aboli- 
tion of  this  power  also,  but  did  not  see  his  way  clear  to  doing  so, 
because  almost  all  the  County  Court  Judges  were  of  opinion 
that  if  they  were  deprived  of  this  power  the  efficiency  of  the  County 
Court  system  would  be  destroyed.  ....  There  was  reason 
to  suppose  that  some  loose  practice  had  been  carried  on  in  the  way 
of  committing  persons  to  prison  without  sufficient  evidence.  .  •  • 
He  should  be  glad  to  hear  this  matter  discussed,  and  especially  glad. 
if  it  could  be  shown  that  it  would  be  safe  to  abolish  the  exceptional 
power  he  referred  to  altogether.*' 

The  Attorney-General  said  in  another  speech  on  the  second 
reading,  5th  Aprils  1869 1— 

'<  It  was  said,  *  If  you  abolish  imprisonment  for  debt,  you  ought 
also  to  abolish  it  in  the  County  Courts.'  Now,  no  one  could  suppose 
that  he  was  favourable  to  any  extension  of  the  power  of  imprison- 
ment in  the  County  Courts,  for  he  had  given  earnest  of  an  opposite 
tendency  by  introducing  a  Bill  for  the  limitation  of  that  power, 
which  had  before  been  very  much  abused.  He  was  not,  therefore, 
too  friendly  to  this  power  of  imprisonment  by  County  Court  Judges, 
and  he  could  only  say  that  he  should  rejoice  if  the  House  could^come 
to  the  conclusion  in  committee  that  this  power  could  be  abolished 
without  danger  to  the  working  of  these  Courts." 

The  Attorney-General  also  said  in  a  speech  in  committee; 
25th  June^  1869: — 

"  He  should  be  glad,  if  he  could  do  so,  to  abolish  even  this  pow^r 
of  imprisonment,  but  public  opinion  was  not  ripe  for  such  & 
measure." 
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The  Solicitor-General  said  in  a  speech  in  committee^  29th 
Jnne^  1869 : — 

"If  the  Government  could  have  seen  their  way  to  carry  this 
measure  without  this  provision  they  would  willingly  have  omitted 
it;  but  tbey  had  been  informed  upon  sufficient  authority  that  the 
County  Court  system,  as  at  present  constituted,  could  not  be 
carried  on  without  it." 

Note. — In  these  extracts  from  speeches  made  in  the  House 
of  Commons  by  the  legal  representatives  of  the  Government 
who  passed  the  Bill^  we  find : — 

(!•)  The  principle  of  County  Court  Commitments  abso- 
lutely condemned. 

(2.)  That  there  had  been  "loose  practice"  in  sending  to 
prison  without  suflScient  evidence^  and  that  the  power  had 
been  '^  very  much  abused.  ** 

(3.)  That  the  Government  would  be  very  glad  to  abolish 
ihe  power  altogether^  but  cannot. 

(4.)  That  one  reason  they  cannot  is  because  public  opinion 
10  not  yet  ripe  for  such  a  measure. 

(5.)  That  the  other  reason  is  because  almost  all  County 
Court  Judges  say  they  could  not  get  on  without  it,  and 
because  the  Government  believe  that,  as  at  present  constituted, 
such  Courts  could  not  bo  carried  on  without  this  power  of 
imprisonment. 

Overlooking  the  common  cant  about  the  ripejiess  of  public 
opinion,  we  find  that  the  Attorney  and  Solicitor-General 
defend  the  continuance  of  County  Court  Commitments  simply 
upon  the  ground  that  the  Judges  of  these  Courts  consider 
them  necessary  for  doing  the  lower  legal  business  of  the 
country  under  the  present  system. 

To  this  one  argument  we  will,  for  the  present,  give  the 
answer  of  Lord  Romilly,  reserving  further  comment  for 
another  time. 

Lord  Bomilly  said  in  committee,  8th  July,  1869  :— 

**  The  power  of  imprisoning  the  debtor  for  the  purpose  of  enforcing 
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the  pajrment  of  debts  recovered  io  County  Courts,  appears  to  me  to 
be  verj  objectionable,  and  to  encourage  tallj-men  and  an  injurioTis 
system  of  credit,  I  admit  that  all,  or  nearly  all,  the  Judges  of  these 
Courts  are  strongly  in  favour  of  preserving  to  them  that  power  ;  bat 
they  are  not,  in  my  opinion,  the  best  judges.  And  it  should  be 
remembered  that  no  adage  of  the  law  is  more  earnestly  clung  to 
by  Judges  than  that ; — 

*  BonijwUcis  est  ampliare  jurisdictionem  ; ' — 

nor  is  there  one  which  ought  to  be  more  carefully  watched  and  de- 
fined." 

We  now  give  a  collection  of  extracts  which  cannot  well  be 
classified,  but  which  all  contain  the  opinions  of  men  worthy  of 
every  consideration^  from  their  learning  or  experience,  unani- 
mously speaking  against  County  Court  Commitments,  as 
unjust  and  injurious  from  every  point  of  view. 

Mr.  Jessel^  22nd  June^  1869  :— 

'<  The  Bill  proposed  to  punish  a  man  because  his  Mends  could 
not,  or  would  not,  pay  his  debt,  and  to  imprison  him  for  an  indefinite 
time.  Perhaps  untU  it  was  possible  to  get  the  public  mind  to  ad- 
vance as  far  as  to  say  that  in  no  case  should  a  man  sufier  penal 
imprisonment  because  he  failed  to  pay  a  certain  sum  of  money  under 
a  private  contract,  with  which  the  public  had  nothing  to  do,  the  pro- 
position of  the  Attorney-General  was  the  best  that  could  be  adopted, 
and  therefore  he  should  not  divide  against  it.  He  trusted^  however, 
that  at  some  not  long-distant  period  public  opinion  would  be  in  favour 
of  the  abolition  of  imprisonment  for  debt  altogether.'' 

Mr.  Henley,  22nd  June,  1869  :— 

<<In  what  was  entitled  <A  Bill  for  the  Total  Abolition  of  Im- 
prisonment  for  Debt,'  they  were  giving  to  the  Judge  an  arbitrary 
power  of  imprisonment  if  he  thought  the  debtors  were  able  to  pay* 
,  ...  It  was  now  proposed  to  extend  penal  imprisonment,  for 
penal  imprisonment  it  was,  to  all  persons*" 

Mr.  Candlisb,  5th  April,  1869  :— 

*<  He  believed  that  imprisonment  in  cases  of  fratidulent  indebted- 
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ness  was  right,  but  that  the  man  who  was  merely  unfortunate  should 
not  he  regarded  or  treated  as  a  criminal/' 

Sir  Henry  Hoare,  25th  June,  1869 :— 

* 

"  Said  he  thought  the  Bill  should  be  called,  not  a  '  Bill  for  the 
Abolition  of  Imprisonment  for  Debt/  but  a  ^  Bill  for  the  Extension 
of  Imprisonment  for  Debt.'  Retaining  power  of  imprisonment  in 
County  Courts  for  debts  under  £50,  the  Bill  became  a  Bill  o£  pains 

and  penalties  against  the  working  classes He  would 

not  send  to  prison  the  man  whose  wife  or  daughter  had  obtained 
credit  in  his  name." 

Mr.  Morley,  25th  June,  1869  :— 

^'  Said  he  should  have  been  glad  to  put  an  end  to  imprisonment 
foT  debt  at  once  and  for  ever.  It  belonged  to  the  dark  ages.  .  • 
.  .  He  thought  that  the  system  of  imprisonment  was  bad  because 
it  fostered  a  false  and  pernicious  system  of  credit — credit  which  would 
never  have  been  given  but  for  the  existence  of  this  power." 

Mr.  Barrow,  29th  June,  1869  :— 

*'  A  man  was  committed  and  then  re-committed,  when  the  first 
committal  had  been  the  means  of  preventing  him  from  earning 
money." 

Mr.  West,  22nd  June,  1869:— 

''  Stated  that  his  position  in  Manchester  obliged  him  to  deal  very 
largely  with  small-debt  summonses,  and  his  experience  had  led  him 
to  conclude  that  the  sooner  they  were  put  an  end  to  the  better.  In 
the  first  place  the  cost  to  the  public  of  maintaining  prisoners  and 
their  families  was  very  considerable,  but  besides  that,  the  sacrifices 
which  the  law  forced  the  working  classes  to  make,  in  order  to  avoid 
committal,  amounted  to  a  very  serious  burden.  It  had  been  often 
stated  that  the  County  Court  Judges  were  opposed  to  the  abolition 
of  imprisonment  for  small  debts,  but  the  weight  to  be  given  to  their 
objection  was  diminished  by  the  consideration  that  they  seemed  to 
think  that  society  only  existed  in  order  to  maintain  some  work  for 

them  to  do He  had  great  experience  in  these  matters, 

and  he  could  say  that  there  was  no  part  of  the  duty  of  the  Judge  in 
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the  Small  Debts  Oonrt  00  painf  q1  or  unsatisfactory  as  the  deciaions 
which  he  had  to  give  in  these  cases.  How  could  a  Countj  Court 
Judge  give  an  opinion  as  to  whether  a  working-man  would  be  able 
to  pay  or  not?" 

Mr.  Stayelej  Hill,  5th  April,  1869  :— 

'*  If  there  was  one  thing  more  than  another  which  pressed  hardly 
upon  the  working  classes,  it  was  the  power  of  commitment  possessed 
by  the  County  Court  Judges.  It  involved  the  loss  of  more  labour, 
the  wasting  of  more  money,  and  the  infliction  of  greater  hardship 
than  those  who  had  not  had  practical  experience,  or  seen  statistics 
on  the  subject,  could  easily  imagine." 

Mr.  M^Mahon,  6th  April,  1869:— 

"  At  present  the  County  Courts  were  converted  into  agencies  for 
the  collection  of  small  debts,  many  of  which  were  incurred  by  the 
wives  of  poor  men  in  consequence  of  the  importunity  of  the  traders. 
These  debts  were  frequently  left  outstanding  till  the  harvest  season, 
when  the  creditors  insisted  upon  payment  or  sent  the  debtors  to 
prison,  and  the  men  so  imprisoned  were  committed  again  and  again, 
unless  they  satisfied  the  harpies  to  whom  they  were  indebted." 

And  on  June  25th,  1869^  the  same  Member  said : — 

**  The  cost  to  the  county  in  respect  to  these  140  prisoners  was 
£136,  and  the  same  tallyman,  he  might  remark,  had  got  63  County 
Court  debtors  committed  to  gaol  in  Worcestershire  in  the  course  of 
the  same  two  years.  It  was  monstrous  that  such  a  power  should 
exist,  and  it  was  obviously  unfair  to  throw  upon  the  ratepayers  the 
expense  of  maintaining  prisoners  of  this  class." 

Mr.  Maclean,  25th  June,  1869 :— 

"  It  was  a  disgrace  and  a  scandal  that  the  ratepayers  should  be 
obliged  to  maintain  these  small  debtors  in  prison  for  such  trumpery 


sums." 


Mr.  Henley,  25th  June,  1869  :— 

*^  He  should  like  to  know  what  became  of  all  the  orders  that  were 


Ccwnhf  Court  Commitments.  243 

iMued.    He  believed  that  in  most  cases  the  result  was  that  the 
parish  had  to  keep  the  man's  wife  and  family." 

Mr.  Hadfield,  29th  June,  1869  :— 

''It  would  be  better  for  the  county,  as  a  matter  of  pecuniary 
arrangementi  to  pay  oyery  debt  for  which  these  poor  creatures  would 
be  sent  to  prison^  than  to  keep  them  there  and  incur  all  the  cost  of 
their  maintenance.  He  should  like  to  hear  from  the  Attorney* 
General  how  often  a  man  might  be  imprisoned  for  a  debt  of  10s." 

The  Attorney-General  does  not  appear  to  have  answered 
this  ugly  question,  probably  he  did  not  know.  We  will, 
therefore,  endeavour  to  do  so.  Mr.  M'Mahon  in  his  speech, 
25th  June,  1869,  instances  a  case  of  a  man  who  was  im- 
prisoned six  times  for  a  debt  of  seven  pence,  with  the  costs 
upon  it.  There  is  nothing  to  prevent  the  same  thing  happen- 
ing now.  As  the  proof  of  means  has  only  to  be  '^  to  the 
eatisfaction  of  the  Judge,"  his  discretionary  power  is  bound- 
less, and  he  can  use  it  on  any  one  poor  debtor  until  he  gets 
tired,  or  until  it  ceases  to  be  to  his  satisfaction. 

Looking  over  this  long  list  of  opinions,  strongly  and  clearly 
condemning  County  Court  Commitments  from  every  point  of 
view,  and  all  spoken  by  men  who  knew  their  subject ;  it  may 
surprise  some  that  the  Bill,  mis-named  for  the  abolition  of 
Imprisonment  for  Debt,  was  ever  passed.  But  a  Government 
vrith  a  large  majority  can  pass  anything,  so  that  the  present 
Act,  like  so  many  others  before  it,  became  law  against  the 
wishes  of  those  who  knew  its  effects,  and  almost  entirely 
through  the  blind  obedience  of  those  silent  voting  members, 
who  knew  nothing  whatever  about  the  question,  and  if  pos- 
sible, cared  less. 

F.  M,  Wethbbfield. 
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Art.  v.— the  LAW  OP  LANDLORD  AND 

TENANT. 

A  Compendium  of  the  Law  of  Landlord  and  Tenant.  By 
William  Mitchell  Fawcett,  of  Lincoln's  Inn, 
Bamster-at-Law.  London:  Butterworths^  7,  Fleet 
Street.     1871. 

A  Manual  of  the  Law  of  Landlord  and  Tenant.  By  Horace 
Smith,  B.A,  of  Trinity  Hall,  Cambridge,  and  of  the 
Inner  Temple,  Barrister-at-Law,  and  Thomas  Spookeb 
SoDEN,  M.A.,  of  Exeter  College,  Oxford,  and  of  the  ^ 
Middle  Temple,  Barrister-at-Law.  London :  Davis  & 
Son,  57,  Carey  Street,  Lincoln's  Inn,  W.C.     1871. 

IT  is  not  a  little  curious  that  the  hitherto  undisputed 
authority  of  Woodfall  should  have  been  simultaneously 
assailed  by  the  authors  of  the  respective  volumes  entitled 
above.  But  so  it  is,  and  the  phenomenon,  although  it 
may  be  in  part  perhaps  ascribed  to  the  youth  of  his  assail- 
ants, all  three  of  whom  were  called  to  the  profession  of 
the  Bar  in  the  year  1862,  and  two  of  them  (Mr.  Fawcett 
and  Mr.  Soden)  on  the  same  call-day,  yet  doubtless  it  is 
much  more  to  be  ascribed  to  an  admitted  want  in  both 
branches  of  the  profession,  and  to  the  circumstance  that  all 
three  gentlemen  have  already  in  the  course  of  their  own 
respective  professional  experiences  found  the  convenience 
of  some  handier  volume  of  the  Law  of  Landlord  and 
Tenant  than  is  the  admittedly  excellent  but  ponderous 
one  of  Woodfall. 

The  expressed  aim  of  the  Compendium  (the  work  ol 
Mr.  Fawcett),  is  "to  present  in  a  small  compass  a  practical 
view  of  the  existing  law  of  Landlord  and  Tenant ; "  and  the 
author  by  purposely  omitting  matters  which  are  of  merely 
historical  interest,  or  which  are  collateral  to  his  main  desigOj 
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bas  sacceeded  in  compresBmg  the  whole  of  his  subject  with- 
the  reasonable  compass  of  373  pages.  A  like  aim  has  been 
kept  before  the  minds  of  the  authors  [of  the  Manual  (Mr. 
Smith  and  Mr.  Soden),  who  have  endeavoured  to  produce 
a  work  "  which '  should  hold  a  middle  place  between  the 
elaborate  but  expensive  treatise  of  Woodfall^  and  the  out- 
lines contained  in  the  lectures  of  Mr.  J.  W.  Smith ;  ^  and 
like  Mr.  Fawcett,  they  too  have  compressed  their  subject 
within  a  figure  slightly  under  400  pages.  Moreover,  the  cost 
of  the  two  works  is  the  same,  being  14^.'  each.  It  seems 
therefore,  that  however  undesigned  the  rivalry  on  the  part 
of  the  respective  authors,  no  two  works  are  more  calculated 
in  themselves  to  become  the  rivals  of  each  other  in  the  good 
opinions  and  practical  utilities  of  the  profession.  Hence 
the  necessity  under  which  the  reviewer  Hes  of  deaHng  with 
the  strictest  impartiality  by  each,  neither  on  the  one  hand 
attiibnting  to  either  the  merit  which  is  not  its  due,  nor 
yet  on  the  other  hand  derogating  from  its  proper  merit. 

The  most  cursory  inspection  is  sufficient  to  show  that  the 
two  treatises  are  of  markedly  different  character  in  many 
ways.  It  may  be  roughly  said  of  Mr.  Fawcett's  work,  that 
it  is  statutory  throughout,  in  accordance  perhaps  with  the 
predominant  character  of  law  at  the  present  day;  and  Mr. 
Fawcett  takes  advantage  of  this  characteristic  of  modern 
law  to  impart  to  his  Compendium  a  degree  of  authenticity 
which  greatly  enhances  its  value  as  a  convenient  medium 
of  reference,  for  he  has  stated  the  law  (so  far  as  it  was 
possible  for  him  to  do)  in  the  very  words  of  the  authorities 
(whether  legislative  or  judicial),  by  whom  it  was  (or  has 
been)  established.  On  the  other  hand,  of  Mr.  Smith  and 
Mr.  Soden's  work,  it  may  be  said,  that  the  character, 
although  largely  statutory,  is  less  statutory  than  didactic^ 
and  yet* is  not  less  authentic  than  is  Mr.  Fawcett's  work; 
for  the  authors  of  the  Manual,  by  like  means  with  those 
made  use  of  by  Mr.  Fawcett,  have  wisely  secured  for  their 
work  also  this  characteristic  merit,  than  which  there  is  not 
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in  our  opinion  a  greater  merit,  or  one  the  abeenee  of  wKich 
is  more  prejudicial  Xo  the  permanent  utility  of  a  work  on 
law.  But  Mr.  Smith  and  Mr.  Soden  have  done  much 
more  than  merely  secure  the  authenticity  of  thdr  work, 
they  liave  contrived  besides  to  give  to  their  style  the  chann 
of  art  without  either  the  cumbrousness  of  artificiality  or 
the  perplexity  of  involution.  It  may  be  well  to  illustrate 
this  difference  of  character  by  a  reference  to  the  worke 
themselves ;  and  for  this  purpose  we  therefore  ask  the 
reader  to  turn  with  us  to  pages  22-26  in  ;Mr.  Fawcett^s 
volume,  where  he  will  find  a  bald  and  simple  statement  in  i 
numerical  order  of  the  points  and  matters  requisite  to  be  I 
observed  in  granting  leases  to  trustees  to  hold  for  charitable 
purposes;  and  again  to  pages  88-93,  where  he  will  find 
with  the  like  baldness  and  simplicity  of  statement  a  succession 
of  provisoes  for  re-entry,  accompanied  each  of  them  with 
a  brief  and  bald  interpretation  of  the  strict  legal  import  or 
significance  of  each.  And  so  also,  on  pages  226-228,  233 
and  234,  the  whole  doctrine  of  covenants  is  treated  in  like 
fashion.  Now  all  this  gives  one  an  idea,  that  in  his  com- 
pendium Mr.  Fawcett  has  really  and  merely  given  us  in  a 
connected  form  the  notes  which  he  made  (or  has  made)  for 
himself  primarily  while  a  student  at  the  Inns  of  Court 
(at  which  he  was  an  Exhibitioner),  and  more  recently  ^ 
the  course  of  his  rustico-legal  avocations  in  Westmoreland 
(where  he  at  present  practises);  and  these  notes  doubtless 
constitute  a  series  of  legal  facts  or  jottings  which  cannot  fail  to 
prove  of  great  utility,  we  may  even  say  of  the  very  foremost 
utility,  for  as  notes  they  are  excellently  done,  but  they  do  not 
seem  to  be  entitled  to  commendation  as  possessing  any  farther 
or  higher  merit.  Now,  let  the  reader  turn  with  us  next  to  Mr- 
Smith  and  Mr.  Soden^s  work,  and  to  any  page  of  it,  and  we 
ask,  does  he  not  find  there  a  something  in  the  statement  and  ft 
something  in  the  tone  which  are  nowhere  to  be  found  in  Mr. 
Fawcett's  work  ?  There  is  no  want  of  clearness,  nor  yet  of 
accuracy ;  but  both  the  clearness  and  the  accuracy  are  of  ft 
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more  elaborate  character  and  more  artistic  cast.  We  refer  the 
reader  in  particular  to  pages  56-65  as  affording  an  admirable 
specimen  of  these  qualities  in  the  authors'  style  of  execu- 
tion. The  subject  of  these  pages  is  the  distinction  between 
*'  leases  and  agreements/'  or  between  leases  and  what  are 
at  the  best  informal  leases;  and  the  authors^  after  stating 
in  clear  terms  the  nature  of  the  question  which  is  before 
ihem^  take  up  the  cases  upon  the  subject  seriatim^  and 
stating  each  of  them  in  its  substantial  import  arrive  at 
length  at  the  conclusion  which  they  give  '  on  page  65^  in 
the  language  following: — 

*^  The  result,  therefore,  to  be  collected  from  the  preceding  deci- 
rioDS  is,  that  an  instrument  containing  words  of  present  demise  shall 
operate  as  a  lease  for  years ;  a  demise  is  thereby  created,  and  a  mere 
additional  stipulation  for  the  future  execution  of  a  formal  lease  is 
considered  only  in  the  nature  of  an  agreement  for  farther  assurance. 
The  intention  of  the  parties  is  to  be  collected  from  the  words  of  the 
instrument,  in  the  first  place  ;  but  if  the  terms  of  the  instrument  be 
ambigaous,  the  nature  of  the  estate  and  the  acts  of  the  parties  may 
be  resorted  to  as  a  guide." 

And  haying  arrived  thus  far,  the  authors  next  proceed  to 
show  the  effect  upon  this  result  which  is  to  be  allowed  to  the 
disturbing  element  of  the  Statutes  of  Victoria  in  the  matter  of 
Beal  Property.  Now  the  passage  last  referred  to,  and  in  part 
quoted;  is  typical  of  many  other  passages  in  the  work.  It 
clearly  appears,  therefore,  from  this  comparison, — this  limited 
comparison, — of  the  Compendium  and  Manual;  that  the 
authors  of  the  Manual  have  undertaken  to  treat  and  to  dispose 
of  questions  in  a  style  or  fashion  at  which  the  author  of  the 
Compendium  has  not  so  much  as  fumed. 

But  let  us  return  again  to  Mr.  Fawcett's  work.  We  find  in 
it  on  page  168  a  form  of  memorandum  of  appraisement,  on 
page  296  a  form  of  notice  by  tenant  of  intention  to  remove 
fixtures,  and  on  other  pages  other  like  forms  of  the  very  first 
utility  and  convenience^  not  only  to  solicitors,  agents,  and 
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others^  but  also  to  unprofessional  pefsons  (such  as  maDu- 
facturers^  engineers^  and  householders  generally)  more  especi- 
ally  in  country  districts,  where  access  to  some  regular  lawyer 
is  on  particular  occasions  impossible  or  inconvenient.  Now  all 
forms  of  this  sort  are  absent  from  Mr.  Smith  and  Mr.  Soden's 
work.  And  why?  Not  because  the  two  latter  authors  did 
not  know  of  them,  but  because  (we  presume  at  least,  and 
imagine  we  presume  correctly)  they  contemplated  a  different 
class  of  custodiers,  and  selected  their  wares  according  as  they 
judged  the  tastes^  necessities,  or  wants  of  these.  Now,  this 
being  so,  we  seem  to  have  arrived  at  some  possibility  of  esti- 
mating the  two  treatises  with  justness  and  impartiality ;  for  we 
have  discovered  a  plain  utility  to  be  the  aim  and  end  of  Mr. 
Fawcett's  treatise,  and  an  ambitious  merit  to  be  that  of  Mr. 
Smith  and  Mr.  Soden's  one ;  and  we  have  now  only  to  enquire 
in  further  estimating  the  respective  works,  —  whether  the 
respective  authors  have  attained  their  several  ends,  and  with 
what  measure  of  completeness,  high  aims  entailing  high  respon- 
sibilities, more  moderate  aims,  more  moderate  ones. 

In  order  to  apply  our  several  tests  of  merit  and  of  utility 
successfully,  it  is  desirable  to  choose  some  portion  of  common 
ground,  and  to  compare  with  each  other  the  respective  treat- 
ments of  it  in  the  two  treatises.    We  have  chosen  for  this 
purpose  (almost  at  random,  let  us  say)  the  subject  of  ''  notices 
to  quit,"  a  subject  which  is  at  once  of  the  first  importance  for 
the  practitioner,  and  also  of  the  highest  interest  for  the  specu- 
lative lawyer.    Now,  in  the  first  place,  it  is  only  natural  to 
expect  a  good  deal  of  common  matter  within  this  space  of 
common  ground.    And  we  find,  in  fact,  this  community  of 
matter.     Over  and  beyond  this,  however,  we  find  a  l^xg^ 
amount  of  very  excellent  practical  information  on  pages  267-8, 
273  of  Mr.  Fawcett's  treatise,  not  any  portion  of  which  is  tfi 
be  found  in  Smith  and  Soden ;  for  example,  Mr.  Fawcett  tells 
us,  that  where  a  tenant  from  year  to  year  enters  in  the  middle 
of  a  quarter,  and  pays  rent  to  the  next  quarter  day,  and  then 
onwards  from  quarter  to  quarter,  his  tenancy  is  held  to  com- 
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xnence  on  the  quarter  day  next  after  his  entry ;  but  where  he 
does  not  pay  rent  for  the  fraction  of  a  quarter,  then  his 
tenancy  is  held  to  commence  from  the  day  of  his  entry :  and 
he  quotes  an  appropriate  authority  for  each  section  or  segment 
of  this  '*  doctrine  of  fractional  quarters,**  as  we  may  call  it;  we 
have  looked  in  vain  for  this  doctrine  in  Smith  and  Soden.  On 
the  other  hand,  Mr.  Smith  and  Mr.  Soden  teU  us,  what  Mr. 
Fawcett  nowhere  tells  us,  that  where  the  plaintiff  claims  the 
lands  by  a  title  paramount  to  the  landlord  of  the  defendant, 
no  notice  to  quit  need  be  given  to  the  defendant ;  and  again, 
that  no  notice  is  necessary  in  the  case  of  a  mere  tenancy  at 
willy  or  in  the  case  of  a  tenancy  at  sufferance,  or  in  the  case  of 
a  mortgagor  who  has  been  allowed  to  remain  in  possession. 
Now,  who  shall  determine  whether  these  latter  omissions 
from  Mr.  Fawcett's  work  do  or  do  not  detract  from  its  com- 
pleteness, estimated  by  the  standard  of  utility  alone?  And 
again,  shall  it  be  said  that  Mr.  Smith  and  Mr.  Soden  have 
fully  reached  their  higher  aim  of  merit,  when  they  not  only 
omit  the  important  matters  which  (as  already  stated)  they  have 
omitted,  and  when  besides  (as  we  think,  although  the  point  is 
doubtful)  they  inaccurately  state  the  result  of  the  decision  in 
Papillon  V.  Brunton  (5  H.  &  N.  518,)  unless  indeed  the  word 
during  is  a  mere  oversight  for  after  t  Mr.  Fawcett  is  more 
accurate  here,  saying  ^^ after*'  instead  of  *^ during**  And  yet, 
on  the  other  hand,  who  can  examine  the  index  to  Smith  and 
Soden's  work  under  the  title  ^^  notice  to  quit,"  and  not  be 
pleased  and  gratified,  and  also  most  materially  assisted  by  their 
lucid  subdivisions,  and  the  full  entries  of  most  important  mat- 
ters under  each  ?  We  fear  that  if  Mr.  Fawcett  were  to  be 
estimated,  either  by  the  carefulness  or  by  the  completeness  of 
his  index,  not  under  this  head  alone,  but  generally,  and  with- 
out any  reference  to  the  body  of  his  work,  he  would  fare  very 
badly  indeed  in  the  public  estimation,  more  especially  if 
contrasted  in  this  respect  with  Smith  and  Soden.  Upon  the 
whole,  therefore,  it  appears  that  the  respective  authors  are 
pretty  nearly  the  matches  of  each  other ;  probably,  however, 
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we  would  be  justified  in  sayings  that  Mr.  Fawcett  has  more 
nearly  reached  his  aim^ — ^lower  as  it  is, — than  Mr.  Smith  and 
Mr.  Soden  have  arrived  at  theirs.     It  was  certainly  a  very 
arduous  undertaking  in  these  latter  gentlemen  to  write  a 
complete  treatise  upon  the  Law  of  Landlord  and  Tenaat, 
which  should  maintain  throughout    the  high   character  for 
excellence  or  merit  with  which  it  started ;  we  ehould  fear  to 
do  injustice  to  their  joint  production,  but  we  aLmost  fancy  that 
the  want  of  Mr.  Cave  is  slightly  sensible  in  certain  passages 
towards  the  conclusion  of  their  volume.    At  least  we  fancy 
that  chapter  viL,  entitled  '^  Fixtures/'  is  deficient^  not  only  in 
originality^  but  in  accuracy  and  in  truth,  although,  compared 
indeed  with  Mr.  Fawcett's  chapter  on  this  subject,  Mr.  Smith 
and  Mr.  Soden  are  greatly  more  excellent  than  he ;  but  then, 
both  treatises  seem  to  us  to  be  both  weak  and  vulnerable  in 
their  treatment  of  this  subject     For  instance,  thej  have  each 
of  them  adopted  as  their  cardinal  principle  of  division  the 
existence  or  non-existence  of  an  agreement,  in   clear  con- 
trariety to,  if  not  in  contradiction  of,  the  leading  decision  of 
Lord  Kenyon  in  Dean  v.  AUalley  (3  £sp.  11;)  and  many 
subordinate  decisions,  which  can  be  shown  to  have  followed  in 
its  wake;   and  agwi,  they  seem  neither  of   them  to  have 
discovered  the  causa  remotior,  or  principle  which  aifords  the 
explanation  of   the  apparent  discrepancy  between   the  two 
cases  of  Darby  v.  Harris  (1  Q.  B.  895)  and  Hellawell  v.  Hast' 
wood  (6  Exch.  295)  in  their  bearing  upon  the  liability  or  non- 
liability of  fixtures  to  distress.     For  our  own  parts  we  think 
it  simple  folly  in  authors  aiming  at  independence  of  treatment 
or  of  result  to  assert  (as  the  authors  of  both  these  treatises 
assert)  that  fixtures  are  absolutely  exempted  from  distress. 
We  would  not,  however,  judge  the  authors  too  harshly  in  this 
matter,  which,  although  an  important  head  of  law  in  itself^ 
can  be  ^cpected  to  receive  but  a  very  partial  treatment  in  a 
book  upon  the  general  law  of  landlord  and  tenant;  it  is 
probable,  also,  that  both  authors  felt  themselves  as  much 
weighted  by  the  authority,  as  they  have  unquestionably  heea 


1 


The  Trial  of  Algernon  Sidney.  251 

lightened  by  the  previous  labours  of  Mr.  Amos  and  Mr. 
Ferard  in  this  branch  of  our  law.  Curiously  enough  they 
have  both  of  them  omitted  altogether  the  case  of  D*Eyncourt 
V.  Gregory  (L.  S.  3  Eq.  Ca.  382)  decided  by  Lord  Romilly  in 
1866^ — a  case  which  may  well  rank^  for  the  importance  of  the 
principle  which  it  re-formulates  and  extends,  with  the  typical 
case  of  Lawton  v.  Salmon  in  its  bearing  upon  the  Law  of  Fix* 
tures.  Probably  the  authors  will  in  the  next  editions  of  their 
several  works  be  able  and  well-minded  to  make  the  alterations 
we  have  suggested,  or  at  all  events  to  reconsider  the  correct- 
ness of  their  own  views,  where  we  have  expressed  ourselves  as 
differing  from  them.  Our  remarks,  it  is  unnecessary  in  con- 
clusion to  state,  have  been  made  in  the  spirit  of  thorough 
kindness  and^of  encouragement :  if  as  young,  men  they  have 
already  done  so  well,  what  may  they  not  yet  accomplish  when 
older  men  ?  We  want  a  modem  work  for  ourselves  and  our 
posterity,  such  as  Coke  upon  Littleton  has  been  for  the  gene- 
rataons  that  have  preceded  us ;  but  the  work  of  Coke  was  not 
the  first  effusion  of  a.  youth,  any  more  than  Borne  was 
primaeval  Alba. 


Art.  VI.— the  TRIAL  OP  ALGERNON  SIDNEY. 

A  RECENT  visit  to  Penshurst  Place  has  led  us  to  collect 
some  information  respecting  the  life  of  Algernon  Sidney, 
and  to  read  once  more  the  report  in  the  State  Trials  of  the 
memorable  proceedings  against  him  for  High  Treason  which 
ended  in  his  conviction  and  execution.  It  was  much  more 
natural  and  more  easy  to  associate  the  stately  old  mansion,  the 
picturesque  church  and  churchyard,  and  the  beautiful  park  and 
ancestral  trees  with  the  Arcadia,  the  Court  of  Queen  Elizabeth, 
and  the  battie  of  Zutphen,  than  with  the  Discourses  concerning 
Government,  the  trial  in  the  King's  Bench  at  Westminster,  and 
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the  scaffold  on  Tower  Hill.    But  if  the  noble  life  of  Sir 
Philip  Sidney  was  the  pervading  thought  in  such  a  spot,  it  was 
impossible  not  to  dwell  also  on  the  career  and  fate  of  his  great- 
nephew,  the  illustrious  martyr  of  English  liberty,  whose  youA 
was  passed  at  that  interesting  place,  whose  portraits  still  adorn 
the  walls  of  Queen  Elizabeth's  Boom  and  of  the  spacioos 
gallery,  and  whose  remains  repose  in  the  neighbouring  church 
along  with  those  of  others  of  the  Sidneys.    The  quiet  beauty  and 
thoroughly  English  character  of  the  sceiiery,  could  not  fail,  if 
oiily  by  the  force  of  contrast,  to  connect  themselves  with  die 
trial  of  one,  who,  of  whatever  imprudence  he  may  have  been 
guilty,  has  been  acknowledged  by  all  generous  minds,  since  that 
darkest  period  of  our  national  history,  as  a  patriot  and  a  hero, 
They^gpuld  not  fail  also  to  suggest  some  speculation  as  to 
the  causes  of  the  aristocratic  tinge  of  Sidney's  republicanism. 
Penshurst  park  and  manor  had  been  bestowed  by  Edward 
VI.  on  Sir  William  Sidney,  the  representative  of  a  family  of 
French  extraction  whose  ancestor  had  settled  in  England  in 
the  reign  of  Henry  II.,  having  come  with  the  ktter  monarch 
from  Anjoulas  his  Chamberlain.    To  Sir  William  succeeded 
his  son  Sir  Henry,  who  married  Mary  sister  of  Robert  Dudley, 
Earl  of  Leicester,  and  was  appointed  Lord  Justice  of  Ireland; 
his  eons  were  Sir  Philip  and  Sir  Robert,  the  latter  of  whom 
succeeded  to  the  estate  and  was  created  by  James  L,  Viscount 
Lwle  and  afterwards  Earl  of  Leicester.     Algernon  was  the 
second  son  of  Robert,  second  Earl  of  Leicester,  the  son  of  the 
first  of  that  creation.    He  is  supposed  to  have  been  bom  in 
1621,  and  is  known  to  have  been  carefully  educated  by  his 
father,  although  it  does  not  appear  that  he  was  sent  to  any 
public  school  or  to  a  University.    His  first  entrance  on  pubUc 
Me  was  in  1641,  when  he  went  to  Ireland,  of  which  kingdom 
his  father  was  then  D,rd  Lieutenant,  on  the  breaking  out  of 
the  rebeUion,  and  commanded  a  troop  of  horse.    In  the  cam- 
paign of  that  and  the  following  year,  both  he  and  his  elder 
brother.  Lord  Lisle,  distinguished  themselves  by  their  gallantry. 
The  two  brothers  returned  to  England  in  1643  and  joined  the 
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Parliamentary  party.  Algernon  received  a  commission  as 
captain  of  a  troop  of  horse  in  the  Regiment  of  the  Earl  of 
Manchester^  and  was  subsequently  raised  by  Fairfax  to  the 
rank  of  Colonel,  and  placed  in  command  of  a  regiment.  He 
held  various  appointments  of  importance,  and  was  returned 
for  Cardiff  as  a  member  of  the  Long  Parliament.  Although 
Sidney  acted  as  one  of  the  judges  at  the  trial  of  the  King,  he 
was  not  present  when  the  sentence  was  passed,  and  did  not  sign 
the  warrant  for  the  execution.  On  the  establishment  of  the 
Protectorate,  he  retired  from  public  life,  refusing  to  acknow- 
ledge the  authority  of  Cromwell.  On  the  restoration  of  the 
Long  Parliament  in  1659,  Sidney  again  came  forward,  and 
was  appointed  a  member  of  the  Council  of  State.  In  the 
following  year  he  was  sent  to  Denmark  to  negotiate  a  peace 
between  that  country  and  Sweden,  and  was  absent  on  this 
mission  when  Charles  11.  returned  to  England. 

During  the  next  seventeen  years  Sidney  remained  abroad, 
staying  for  a  time  at  Hamburg,  at  Frankfort,  at  Some,  at  the 
Hagae,  and  at  Paris.  It  was  during  his  visit  to  the  last  place, 
in  1666,  that  he  unwisely  endeavoured  to  impress  on  Louis 
XIY.  the  advantage  France  would  derive  from  the  establish- 
ment of  a  republic  in  England,  and  offered  to  procure  a 
rising  if  he  were  furnished  with  a  sufficient  sum  of  money. 
Although  this  offer  was  not  accepted,  there  is  little  reason  to 
doubt  that  at  a  later  period  Sidney  and  some  of  his  associates 
accepted  the  gold  of  Louis  to  aid  them  in  their  opposition  to 
the  arbitrary  government  of  Charles  II.  After  this  he  appears 
to  have  resided  in  the  south  of  France,  occupied  in  study  and 
watching  the  state  of  affairs  in  England.  It  is  probable 
that  during  this  period  he  was  engaged  in  completing  his  work 
on  Government,  which  he  had  begun  several  years  before,  and 
which  he  left  behind  him  to  appear  in  happier  times.  At 
last,  in  1677,  a  permission  for  his  return  home  was  obtained 
from  Charles  II.,  on  the  plea  that  he  anxiously  desired  to  see 
his  aged  father  before  he  died.  When  Sidney  returned  to 
England  a  great  reaction  in  favour  of  liberal  principles  was 
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beginnings  but  though  he  was  a  candidate  for  the  representation 
of  Guildford  in  1678,  and  for  Bamber  in  1679,  he  was  defeated 
on  both  occasions.  Whether  it  was  possible  for  the  Whigs  at 
that  time  by  any  amount  of  prudence  to  have  taken  advantage 
of  the  popular  feeling  and  restored  the  liberties  of  England, 
may  be  doubted ;  but  at  all  events  the  excitement  produced  by 
the  Popish  plot  soon  exhausted  itself,  and  after  the  Exclusion 
Bill  was  rejected  by  the  House  of  Lords,  when  the  Oxford 
Parliament  was  dissolved,  the  Court  party  were  again  in  the 
ascendant,  and  the  King  was  master  of  the  situation.  No 
fresh  parliament  was  summoned,  the  charters  of  the  Oorportir 
tions  were  threatened,  the  penal  laws  against  Protestant 
Nonconformists  were  again  rigidly  enforced,  and  the  cause  of 
constitutional  liberty  seemed  to  be  entirely  at  an  end. 

In  this  state  of  matters  it  was  only  natural  that  the  leaders 
of  the  opposition  should  meet  together  for  the  purpose  of 
determining  on  some  definite  line  of  conduct.  Shaftesbury 
with  characteristic  impetuosity  at  once  counselled  an  insurrec- 
tion in  favour  of  the  Duke  of  Monmouth,  but  was  unable  to 
bring  the  others  over  to  his  plan,  and  almost  immediately  left 
England.  A  council,  however,  was  formed  consisting  of  the 
Duke  of  Monmouth,  Lords  Essex,  Howard,  and  Bussell, 
Algernon  Sidney,  and  Hampden,  the  son  of  the  illustrious 
patriot.  It  is  impossible  to  ascertain  the  exact  purport  of  the 
meetings  which  took  place,  since  the  evidence  of  Lord  Howard, 
on  which  the  charge  of  treasonable  designs  mainly  rested,  is 
by  no  means  to  be  relied  on,  and  the  narrative  of  Lord  Grey 
of  Wark  can  scarcely  be  considered  more  satisfactory.  There 
can  be  no  doubt  that  the  subject  of  an  insurrection  was 
debated,  but  whether  there  was  any  fixed  determination  to 
carry  it  into  effect^  may  be  questioned.  Lady  Kussell  said, 
"  It  was  no  more  than  what  her  lord  confessed — talk ;''  and 
there  is  really  no  trustworthy  evidence  to  show  that  anything 
more  violent  than  a  political  agitation  was  contemplated, 
although  various  projects  may  have  been  proposed.  The  truth 
is,  that  the  leaders  of  the  Whigs  were  at  their  wits'  ends. 
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They  saw  that  Bomething  must  be  done  in  fayour  of  liberal 
gOYemment^  without  seeing  clearly  what  to  do.  But  the  dis- 
coTery  of  the  fiye  House  plot,  the  work  of  the  subordinate 
friends  of  Shaftesbury «  and  wholly  unconnected  with  the  design 
of  the  council  of  six,  whatever  this  might  be^  led  to  the  detec- 
tion of  the  consultations  of  the  latter.  Sumsey  who  had  been 
engaged  in  the  Bye  House  Plot  related  what  Shaftesbury 
or  Lord  Howard,  who  was  accustomed  to  frequent 
his  house,  had  told  him  about  Bussell,  [Essex,  Sidney,  and 
Hampden.  Russell,  who  haying  been  at  once  warned  of  his 
danger,  refused  to  escape,  was  arrested  and  committed  to  the 
Tower.  Sidney  was  next  arrested  on  the  25th  June,  1683, 
and  the  papers  found  in  his  house  were  taken  possession  of 
by  the  agents  of  the  Government. 

The  trial  of  Lord  Russell,  which  took  place  at  the  Old 
Bailey  on  July  13,  is  a*^  memorable  scen^  "  in  English  history, 
and  it  is  unnecessary  for  us  at  present  to  allude  to  it  further. 
Pemberton,  Chief  Justice  of  the  Common  Fleas,  had  presided 
at  the  trial,  but  as  the  case  agunst  Sidney  was  weaker,  it  was 
resolved  to  have  a  stronger  and  surer  judge  to  try  him. 
The  office  of  Chief  Justice  of  the  King's  Bench  had  been 
for  some  time  vacant.  There  seemed  to  be  no  man  more 
likely  to  further  the  designs  of  the  Government  than  Jeffreys, 
who  as  counsel  for  the  prosecution  had  secured  the  conviction 
of  BusselL  Accordingly  he  was  sworn  in  as  Chief  Justice 
OH  the  29th  September,  and  took  his  seat  in  the  King's  Bench 
on  the  first  day  of  Michaelmas  Term.  Lord  Campbell,  in 
his  life  of  Jeffireys,  says  that  the  indictment  against  Sidney 
had  been  removed  by  certiorari  from  the  Old  Bailey,  but 
there  can  be  no  doubt  that  the  Bill  was  found  by  the  Grand 
Jury  of  Middlesex  on  November  7,  at  Westminster.  Sidney 
had  been  brought  by  Habeas  Corpus  from  the  Tower  early  in 
the  day,  and  had  been  detained  in  a  public-house  near  the  Hall 
until  the  Bill  was  found.  He  was  called  up  to  plead  as  soon 
as  the  Grand  Jury  had  presented  the  Bill.  The  indictment 
in  substance  charged  the  prisoner  with  compassing  the  death 
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of  the  King,  and  the  overt  acta  laid  were  a  conspiracy  to  levy 
war  against  the  King,  and  composing  and  writing  a 
traitorous  libel  to  persuade  the  subjects  of  this  land  that  it 
is  lawful  to  stir  up  a  rebellion  against  the  King,  ^dney 
desired  to  take  some  exceptions  to  the  indictment^  and  to  be 
allowed  to  plead  over  if  these  were  disallowed,  but  the  Court 
told  him  that  this  could  not  be  done,  and  that  he  must  either 
plead  or  demur.  Sidney  then  presented  a  plea  which  had 
been  drawn  by  Sergeant  Sotheram,  but  he*  was  informed  by 
Withins  J.  that  if  the  Attorney-General  demurred  to  the 
plea,  and  judgment  were  given  for  the  Crown,  his  ^^  life  was 
gone."  The  plea  seems  to  have  been  prepared  before  the 
indictment  had  been  seen,  and  there  can  be  no  doubt  how  it 
would  have  fared  on  demurrer.  The  prisoner  at  length 
pleaded  not  guilty,  and  the  trial  was  fixed  for  that  day 
fortnight.  The  Court  refused  to  assign  him  counsel  on  the 
ground  that  the  issue  was  only  one  of  guilty  or  not  guilty.  It 
is  impossible  to  discuss  here  the  nice  points  of  law  that  arise 
on  the  indictment,  or  to  make  any  observations  on  the  ruling  of 
the  Court  as  to  the  finality  of  a  judgment  on  demurrer  against 
the  prisoner,  and  the  refusal  to  assign  counsel.  It  was  obvious 
that  the  Court  had  no  intention  to  grant  anything  to  the 
prisoner  in  favorem  vitw. 

In  the  interval  between  the  arraignment  and  the  trial, 
Sidney  was  diligently  occupied  in  preparing  for  his  defence. 
By  an  order  of  the  Earl  of  Sunderland  on  the  29th  October, 
Serjeant  Sotheram,  Williams  and  others,  had  been  appointed 
his  counsel,  and  although  the  court  had  refused  to  assign  him 
counsel  to  assist  him  on  his  trial,  he  had  thus  the  advice 
of  several  able  men  at  the  bar  in  supplying  him  with  sug- 
gestions and  arguments  for  exposing  the  injustice  of  the 
prosecution.  He  was  provided  with  a  paper  of  instructions 
and  reference,  drawn  up  by  Williams  for  the  conduct  of  his 
defence.  In  this  paper^  every  point  which  was  likely  to 
arise  is  carefully  noted.  The  illustrations  used  by  Sidney  at 
the  trial  in  supporting  the  objeotionB  which  he  raised,  were 
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probably  the  fruit  of  his  own  powerful  intellect  and  great 
experience  of  affairs. 

On  the  21st  November^  Sidney  was  again  brought  to  the 
Bar  of  the  Court  of  King's  Bench  before  Jeffreys,  O.J.^  &nd 
Withins,  HoUoway  and  Walcot,  J.J.  Acting  on  the  instruc- 
tions of  Williams^  Sidney  challenged  several  of  the  jurors  as 
not  possessing  freeholds^  and  on  various  other  grounds — ^These 
objections  being  over-ruled^  he  challenged  peremptorily  the 
legal  number ;  and  then  a  full  jury  having  been  obtained, 
Jeifireys  addressed  them  as  follows : — 

Gentlemen  of  the  jury^  there  are  some  gentlemen  at  the 

bar,  as  we  are  informed^  apt  to  whisper  to  the  jury;  it 
''  is  no  part  of  their  duty ;  nay,  it  is  against  their  duty.  And 
^'  therefore,  gentlemen,  if  you  have  any  of  them  by  you  that 
''offer  to  whisper,  or  make  comments  in  the  cause,  as  you 
"  are  upon  your  oaths,  and  I  doubt  not  but  will  do  your  duty 
"  between  the  King  and  the  prisoner,  so  I  expect  if  you  hear 
"  the  counsel  say  anything,  you  will  inform  the  court.  Let 
"  UB  have  no  remarks,  but  a  fair  trial  in  God's  name. " 

According  to  modem  notions  and  practice,  this  was  no  doubt 
an  extraordinary  observation  for  a  judge  to  make  at  the  be- 
ginning of  an  important  trial ;  but  on  the  whole,  Jeffreys 
conducted  himself  with  more  decorum  on  this  occasion  than 
he  18  generally  supposed  to  have  been  capable  of  showing — 
This  was  the  first  trial  at  which  he  had  presided  at  Westmins- 
ter Hall ;  he  knew  that  the  King  had  with  difficulty  agreed  to 
his  appointment  as  Chief  Justice ;  it  is  probable,  therefore,  that 
for  once  he  felt  under  some  restraint,  and  although  he  did  not 
conceal  his  anxiety  to  convict  the  prisoner,  used  less  bluster 
and  brow-beating  than  he  had  been  accustomed  to  do  at  the 
Old  Bailey,  or  afterwards  indulged  in,  during  the  Bloody 
Assize. 

The  case  was  opened  by  the  Attorney  General,  Sir  Bobert 
Sawyer,  who  confined  himself  to  a  general  statement  of  the 
evidence  which  he  proposed  to  adduce,  as  proving  the 
design  of  raising  a  rebellion  within  the  Kingdom,  the  presence 
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of  the  prifloner,  at  conflultations,  with  this  object  in  yiew,  held 
at  Mr.  Hampden's  house^  and  at  that  of  Lord  Russell,  the 
sending  an  emissary  by  the  prisoner  to  Scotland^  to  invite 
certain  persons  in  that  Kingdom  to  come  to  London  to  treat 
with  the  conspirators  respecting  the  rebellion^  and  the  pre- 
paration by  him^  of  a  traitorous  and  rebellious  libel  for  the 
purpose  of  persuading  the  people  of  England^  that  it  wu 
lawful  to  resist  the  soyereign^  if  he  had  broken  the  trust  laid 
upon  him  by  the  people. 

The  witnesses  for  the  Crown  were  then  examined.    The 
evidence  of  West^  Sumsey,  and  Keiling,  who  had  all  been 
connected  with  the  Bye  House  Plot,  was  entirely  hearsay 
evidence.      It    was  intended  to   show  that  the    council  of 
six  entertained  the  design  of    a  general  insurrection,  bnt 
none  of  these  witnesses  pretended  to  have  any  knowledge  of 
such  design  except  from  report.    Anything  more  outrageom 
than  this  general  evidence  of  a  conspiracy  can  scarcely  be 
imagined.      West  Touched   Bumsey  as  his  authority,  and 
Bumsey  did  the  same  with  respect  to  West.     Sidney  objected 
that  this  evidence  did  not  affect  him,  and  the  Chief  Justice 
said  that  he  would  tell  the  jury  so,  but  when  he  came  to  sam 
up,  he  treated  the  evidence  as  brought  home  to  the  prisoner  by 
Loixl  Howard,  and  passed  over  entirely  its  hearsay  character. 
Sidney  was  peremptorily  stopped  by  JeflBreys,  when  he  wished  to 
interrupt  West,  who  was  giving  an  account  of  what  some  ofle 
had  told  him  that  the  prisoner  had  said,  and  does  not  seem  to 
have  made  any  further  attempt  to  object  to  the  evidence  as 
mere  hearsay.     It  is  rather  singular,  that  Sidney  did  not  pwfls 
this  objection,  as  WiUiams  had  furnished  him  with  clear  in- 
structions on  the  matter.    There  is  every  reason  to  beUeve^ 
however,  that  the  printed  report  of  the  trial  was  altered  by 
Jeffireys,    and   it    is   scarcely  possible  to  conceive  that  80 
obvious  a  point  could  have  been  abandoned  without  a  strogglo 
by  a  man  of  so  resolute  a  character  as  Sidney. 

Lord  Howard,  who  was  the  most  important  witness  for  tie 
Crown  in  proof  of  the  alleged  conspiracy,  made  a  long  state* 
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ment  to  the  effect  that  he  was  present  at  a  meeting  of  the 

council  in  January  at  the  house  of  Hampden,  Sidney  being 

one  of  them^  when  the  subject  of  a  rising  was  discussed,  and  it 

wafi  resolved  before  anything  was  done,  to  consider  how  they 

could  coalesce  with  those  in  Scotland  who  might  be  willing  to 

join  them ;  and  that  subsequently  at  a  meeting  at  Lord  Russell's 

house  in  the  middle  of  February,  at  which  Sidney  and  the 

others  were  present,  it  was  decided  to  send  a  messenger  to 

Scotland  to  settle  an  understanding  with  Argyll  and  others 

who   were  mentioned.     The  witness  then  went  on  to  say,  that 

Sidney  named  Aaron  Smith  as  a  proper  person  to  be  sent  to 

Scotland.     Lord  Howard  stated  that  afterwards  being  with 

Sidney,  the  latter  took  out  sixty  guineas,  and  said  they  Were 

to  be  given  to  Aaron  Smith,  and  that  on  a  subsequent  occasion 

Sidney  informed  witness  that  Aaron  Smith  had  been  sent  into 

Scotland.     The   evidence  of  Lord  HowArd  was  that  of  an 

accomplice,  and  the  only  thing  resembling  confirmation  was  the 

evidence  of  Sir  Andrew  Foster  and  Atterbury,  who  swore  that 

they  afterwards  saw  in  London  some  of  the  Scottish  gentlemen 

who  had  been  named  at  the  meeting  at  Lord  Russell's.    It  is 

quite  clear,  however,  that  this  was  not  a  confirmation  which 

affected  Sidney,  and  would  not  in  our  day  be  considered  suffi* 

cient  to  support  the  testimony  of  such  a  witness  as  Lord 

Howard.     The  rule  of  practice,  however,  which  has  prevailed 

in  modem  times  of  requiring  confirmation  of  the  evidence  of 

an  accomplice,  did  not  exist  in  the  seventeenth  century,  al« 

though  the  untrustworthiness  of  such  evidence  as  that  of  Lord 

Howard  must  always  have  been  obvious.     At  the  subsequent 

trial  of  Hampden,  who  was  indicted  for  a  misdemeanor  instead 

of  for  treason,  Lord  Howard  was  also  the  principal  witness  for 

the  Crown,  and  Williams,  who  was  counsel  for  the  defendant, 

showed  in  a  very  powerful  manner  how  little  the  evidence  of 

such  a  witness  was  to  be  relied  on. 

It  was  necessary  by  the  statutes  of  Edward  VI.  relating  to 
this  matter,  that  there  should  be  two  witnesses  to  prove  the 
treason,  and  Lord  Howard  was  the   only   vntness  hitherto 
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called  whose  evidence,  such  as  it  was,    brought   home  to 
the  prisoner  the  conspiracy   to  levy  war.      Even  Jeffreys, 
reckless  and  audacious  as  he  was,  could  not  have  ventured  to 
direct  the  jury  that  the  evidlBnce  against  Sidney  up  to  this 
point  was  such  as  the  law  required*     In  Lord  Russell's  c&se, 
in  addition  to  the  evidence  of  Lord  Howard^  Bumsey  aod 
Sheppard  had  sworn  to  what  took  place  at  a  meeting  held  in 
the  house  of  the  latter  at  which  Lord  Bussell  was  present 
Their  evidence,  indeed,  was  worthless,  but  it  had  been  suffi- 
cient to  convict  the  illustrious  prisoner.     Neither  Hampden 
nor  Sidney,  however,  had  been  present  at  that  meeting.    In 
the  case  of  Hampden,  it  was  f  oimd  necessary  to  indict  him 
only   for  a  misdemeanor,  as  there  was  no  other  evidence 
against  him  to  prove  an   overt   act  except    that  of  Lord 
Howard.     But  in  Sidney's  case  the  writings  found  in  hii 
closet  were  taken  to    form    an    overt  act  of    treason,  and 
witnesses  were  now  called  to  prove  that  these  papers  were  in 
the  handwriting    of  the  prisoner.     Sheppard  who   had  seen 
the  prisoner  write  the  endorsement  on  several  bills  of  exchange 
said  that  he  believed  the  paper  to  have  been  written  by  him. 
Gary,  the  second  witness,  said  he  had  not  seen  the  prisoner 
write  more  than  once,  but  that  he  had  seen  his  indorsement 
upon  billsy  and  that  the  handwriting  of  the  paper  was  veiy 
like  it.     Cooke,  another  witness,  said  he  had  seen  seyeral 
notes,  which  had  come  to  him  with  the  indorsement  of  the 
prisoner's  name,  and  that  he  had  paid  them,  and  had  never 
been  called  to  account  for  mispayment.     The  prisoner  iu^ 
objected  to  this  evidence  as  inadmissible   against  him,  bat 
the  whole  of  it  had  been  received*     Now  there  can  be  no 
doubt  whatever  that  the  evidence  of  the  first  two  witneMe«# 
according  to  modern  doctrine,  was  legal  evidence  to  prove 
the  handwriting.     What  weight  ought  to  have  been  attached 
to  it  wheii  the   question   was  not  as  to  a  mere  signature, 
but  as  to  the  handwriting  of  a  long  paper,  is  another  question. 
The  Act  for  reversing  the  attainder  of  Sidney,  passed  after 
the  Bevolution,  recites  among  other  particulars  that  ^'  there 
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'^  had  not  been  sufficient  legal  evidence  of  any  treason 
**  committed  by  him,  there  being  produced  a  paper,  found 
^'  in  his  closet,  supposed  to  be  his  handwriting,  which  was 
**  not  proved  by  any  one  witness  to  have  been  written  by 
^'  him,  but  the  jury  was  directed  to  believe  it  by  comparing 
**  it  with  other  writings  of  his."  The  apparent  inconsistency 
between  the  language  of  this  recital  and  the  report  of  the 
trial  has  been  frequently  pointed  out.  Lord  Denman  in 
Doe  ▼.  Suckermore,  5  A.  &  E.  746,  speaking  of  the  charge 
against  Jefireys  of  having  falsified  the  report  says : — ''  None 
*^  of  the  numerous  pamphlets,  however,  impute  to  the  report 
any  misrepresentation  in  the  matter  of  law.  On  the  other 
hand,  when  the  Act  for  reversing  Sidney's  attainder  passed, 
**  the  memory  was  green  of  the  atrocibus  trial  which  pro- 
''  duced  it,  and  the  foulness  of  the  admitted  proceedings 
'' rendered  all  exaggerations  or  misstatement  superfluous." 

In  a  learned  note  to  the  above  case,  5  A  &  £  753,  the  follow- 
ing remark  occurs.  ''It  seems  probable  that  the  objection 
pomted  at  by  the  Act  of  Reversal  was  considered  by  all 
parties  as  applying,  not  to  the  process  by  which  the  similitude 
of  handwriting  was  ascertained,  but  to  the  practice  of  allow- 
ing that  similitude  to  go  to  the  jury  at  all  as  proof  in  a  criminal 
^  case,  unless  as  an  adjunct  to  other  evidence  upon  the  point 
^'to  which  it  was  adduced,  mere  opinion  of  handwriting, 
"  however  formed,  being  thought  by  the  objecting  party,  too 
"  slight^  testimony  to  countervail  the  ordinary  presumption 
"  in  favour  of  innocence."  Various  authorities  are  referred  to 
in  support  of  this  view,  and  we  think  on  the  whole  it  explains 
in  a  satisfactory  manner  the  language  used  in  the  Act  of 
BeversaL  Assuming  the  report  of  the  trial  as  to  the  evidence 
to  prove  the  handwriting  of  Sidney  to  be  correct,  there  was  no 
comparison  of  handwriting  in  the  modern  sense  of  the  term. 
But  it  is  quite  probable  that  this  term  then  comprehended  all 
evidence  of  handwriting  where  the  witness  swore  to  his  belief, 
from  the  usual  sources  of  knowledge  in  such  cases,  without 
having  seen  the  document  actually  written  by  the  person  to 
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whom  it  wafl  sought  to  be  brought  home.  The  expression  used 
by  Sidney  himself  when  objecting  to  the  evidence  is  "  simili- 
tude of  hands^"  which  strongly  supports  this  view. 

But  whatever  may  have  been  the  rule^  with  reference  to 
the  proof  of  handwriting  in  criminal  cases  at  that  time^  the 
real  objection,  according  to  present  views,  would  certainly  be, 
that  the  paper  itself  furnished  no  evidence  against  the  prisoner, 
with  reference  to  the  charge  on  which  he  was  tried.     It  was  a 
mere  discussion  on  an  abstract  question  concerning  Govern- 
ment, being  a  criticism  on  Sir  Bobert  Filmer's  absurd  treatise 
which  carried  back  to  the  first  man,  in  order  of  promogenitnre, 
the  absolute  right  of  Kings  over  their    subjects.    The  writer 
of  the  paper,  as  Locke  afterwards  did,  vindicated  the  right 
of  subjects  to  resist  a  sovereign  who  had  betrayed  the  trust 
committed  to  him,  but  there  was  not  one  word  with  reference  to 
any  design  against  the  Government  of  Charles  II.     This  was 
well  put  by  Sidney  when  he  said — "  They  have  proved  a  paper 
'^  found  in  my  study  of  Caligula  and  Nero, — that  is  compassing 
^'  the  death  of  the  Eling,  is  it  ?  "    Even  when  Lord  Howard 
was  recalled  after  the  paper  had  been  read,  upon  his  being 
asked  by  the  Attorney  General,  whether  there  were  in  the 
debates  at  the  meetings  any  reflections  upon  the  King,  that 
he  had  broken  his  duty,  the  witness  was  obliged  to  say  that 
he  did  not  remember.    The  evidence,  therefore,  on  the  part 
of  th^  Crown,  to  connect  the  paper  with  the  treason  charged 
in  the  indictment  entirely  failed.        The  true  view  of  the 
law  on  this  subject,  is  stated  by  Mr.  Justice  Foster,  in  his 
Discourse  of  High  Treason.     ^^  How  far  words  or  writings 
''  of  a  seditious  nature  may  be  considered  overt  acts  under  this 
*'  branch  of  the  statute  [that  relating  to  compassing  the  death 
''  of  the  King]  hath  been  the  subject  of  several  debates*  In 
'*  Mr.    Sidney's  case  it  was  said  scribere  est  agere.     This  is 
'*  undoubtedly  true  under  proper  limitations,  but  it  was  not 
'^  applicable  to  his  case.     Writing,  being  a  deliberate  act  and 
'^  capable  of  satisfactory  proof,  may,  under  some  circumstances 
"  xoith  puhlicatioUf  be  an  overt  act  of  treason.     And  I  freely 
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*'  admit,  that  had  the  papers  found  in  Mr.  Sidney's  closet  been 
plainly  relative  to  the  other  treasons  charged  in  the  indictment, 
thej  might  have  been  read  in  evidence  against  him. "  Foster's 
Beports  198. 

The  record  of  the  conviction  of  Lord  Russell  was  then  put 
in,  though  this  was  clearly  not  evidence  against  the  prisoner 
on  the  indictment.  When  in  Hampden's  trial  the  Attorney 
General  proposed  putting  in  the  record  of  Sidney's  conviction, 
Williams  objected  to  it  as  not  evidence^  and  it  was  withdrawn. 
Sidney  after  this  stated  his  objections  in  point  of  law  to  the 
evidence  that  had  been  brought  forward  by  the  Crown.  He 
objected,  in  substance^  that  conspiracy  to  levy  war^  was  not 
treason,  within  the  25  Ed.  IH.,  that  there  were  not  two 
witnesses  to  prove  one  overt  act^  that  similitude  of  handwriting 
was  not  evidence  of  his  having  written  the  paper,  and  that 
the  paper  itself  had  no  reference  to  any  conspiracy,  but  was  a 
mere  polemical  discourse.  It  was  when  speaking  to  the 
second  point,  that  Sidney  brought  forward  the  celebrated  case 
of  Susanna  and  the  elders,  which  is  still  sometimes  used 
effectively  in  defences.  On  the  last  point,  referring  to  Filmer's 
work,  he  said  with  great  force  and  truth,  **  Cromwell^  when 
^'one  White^  a  priest^  wrote  a  book  wherein  he  undertook  to 
prove  that  possession  was  the  only  right  to  power,  though  he 
veas  a  tyrant,  and  a  violent  one  (you  need  not  wonder  I  call 
him  tyrant,  I  did  so  every  day  in  his  life,  and  acted  against 
him  too,)  it  would  be  so  odious  a  principle,  he  would  not 
*^  endure  it,  and  he  used  him  very  slightly  for  it — Now  this 
^  Filmer^  that  no  man  must  write  against,  is  the  man  that  does 
'^  assert  it,  that  it  is  no  matter  how  they  came  by  their  power, 
'^  and  gives  the  same  power  to  the  worst  usurpers,  as  they  that 
**  have  rightly  come  to  the  crown — ^By  the  same  argument, 
^'  if  the  arrantest  rascal  of  Israel  had  killed  Moses,  David, 
**  &c.,  and  seized  upon  the  power,  he  had  been  possessed  of 
"  that  power,  and  been  father  of  the  people.  If  this  be  doc- 
"  trine,  my  Lord,  that  is  just  and  good,  then  I  confess  it  may 
^*  be  dangerous  for  anything  to  be  found  in  a  man's  house,  con« 
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trarj  to  it,  but  if  a  commoner  of  England  write  his  present 
thoughts,  and  another  man  looking  on  his  work  writes  his 
''  present  thoughts  of  it,  what  great  hurt  is  their  in  it?" 

Sidney  then  called  as  witnesses  Lord  Anglesey,  Lord  Clare 
and  others,  to  invalidate  the  credibility  of  Lord  Howard,  by  show- 
ing that  he  had  made  statements  to  them  contradictory  to,  or 
inconsistent  with,  the  evidence  he  had  given  in  court,  and  to 
prove  him  to  be  interested  and  biassed.    Sidney  then  addressed 
the  jury  in  an  able  and  masterly  speech,  but  without  going 
minutely  into  the  facts.    He  exposed,  however,  with  much 
force  the  unsatisfactory  character  of  Lord  Howard's  evidence. 
The  witness  had  stated  that  he  had  gone  first  into  the  country 
and  then  to  Bath,  after  Smith  had  been  sent  to  Scotland. 
Sidney  observed,  '^  Mr.  Attorney  says  the  plot  was  broken  to 
"  the  Scots,  (Grod  knows  we  were  neither  broken  nor  joined), 
^'  and  that  the  Campbells  came  to  town  about  that  time  I  was 
''  taken  ;  and  in  the  meantime  my  Lord  Howard,  the  great 
^'  contriver  of  all  this  plot,  who  was  most  active  and  advised 
*'  the  business  that  consisted  of  so  much  finessBf  he  goes  there 
**  and  agrees  of  nothing,  and  then  goes  into  Essex  upon  great 
important  business,  greater  than  the  war  of  England  and 
Scotland, — to  what  purpose  ?    To  look  after  a  little  pimp- 
ing manor, — and  what  then  ?  Why  then  it  must  be  laid  aside, 
'^  and  he  must  be  idle  five  weeks  at  the  Bath,  and  there  is  no 
"  enquiring  after  it.     Now  I  desire  your  Lordship  to  consideT 
*'  whether  there  be  a  possibility  for  any  men,  that  have  the 
"  sense  of  porters  and  grooms,  to  do  such  things  as  he  would 
'*  put  upon  us." 

The  Solicitor  General,  Heneage  Finch,  replied,  and  the 
Chief  Justice  summed  up.  Jeffreys  laid  down  the  law  cor* 
rectly  as  to  a  conspiracy  to  levy  war  being  an  overt  act 
admissible  to  prove  the  compassing  of  the  King's  death,  and 
as  to  the  sufficiency  of  two  witnesses  who  proved  two 
several  overt  acts  separately.  With  respect  to  the  proof 
of  handwriting,  what  he  states  is  certainly  correct  according 
to   modem  notions;    but  was,  it  must  be  supposed,   wrong 
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according  to  the  views  which  then  prevailed.  But  he  was 
clearly  wrong  in  directing  the  jury  that  the  paper  which 
had  been  produced  in  evidence  against  Sidney,  was  an  overt 
act  of  treason.  The  remarks  which  he  made  on  the  paper 
itself,  although  not  in  the  style  of  which  he  was  capable, 
could  only  'proceed  from  a  judge  who  was  resolved  to  give  no 
quarter  to  the  prisoner.  We  have  already  mentioned  the 
manner  in  which  he  treated  the  evidence  of  West  and  Rumsey 
as  bearing  against  Sidney.  But  the  most  astounding  thing  he 
said  was  perhaps  the  following: — *^Next  I  must  tell  you, 
''  gentlemen,  upon,  I  think,  a  less  testimony,  an  indictment  was 
*^  preferred  against  the  late  Lord  Bussell,  and  he  was  there- 
''  upon  convicted  and  executed,  of  which  they  have  brought 
"  the  record." 

The  jury  retired  to  consider  their  verdict.    Jeffreys,  it  is  said 
left  the  Court  under  pretence  of  taking  some  refreshments, 
but  in  reality  saw  the  jury  in  private  and  gave  them  more  parti- 
cular instructions,  the  tenor  of  which  may  be  too  readily  divined. 
In  half  an  hour  the  jury  returned  and  brought  in  a  verdict  of 
guilty.    The  whole  time  occupied  by  the  trial  was  from  ten  in 
the  morning  till  six  in  the  evening.     This  was  indeed  ^'justice 
speedily,  without  delay."     In  our  own  day  the  tendency  may 
perhaps  be  to  lengthen  trials  unnecessarily.     But  it  was  well 
observed  by  Sidney  when  at  the  conclusion  of  the  address  of 
the    Solicitor    General,   he  wished   to   offer    some  remarks, 
and  was  stopped  by  Jeffreys,  ^'  My  Lord,  it  was  a  wise  man 
'^  said  there  never  could  be  too  much  delay  when  the  life  of  a 
"  man  is  in  question."     Sidney  was  brought  up  for  judgment 
on  the  26th  of  November.     When  asked  by  the  officer  of  the 
Court,  why  judgment  should  not  be  given  against  him  and 
execution  awarded  according  to  law,  he  raised   various  ob- 
jections to  the  legality  of  his  trial,  to  the  indictment,  and  to  the 
evidence.    But  it  was  all  in  vain.     Sentence  in  the  usual  form 
in  cases  of  High  Treason  was  pronounced  by  the  Chief  Justice. 
Sidney  received  the  sentence  with  a  noble  protest  against  it9 
injustice. 


tC  € 


266  The  Trial  of  Algernon  Sidney. 

On  the  7th  December^  Sidney  was  beheaded  on  Tower 
HilL  The  rest  of  his  sentence  was  remitted  on  aceount  of  liis 
family.  The  bold  and  heroic  manner  in  which  he  met  hiB 
doom  was  illustrative  of  his  character]  and  his  convictioiu. 
Professor  Smyth  in  his  Lectures  on  Modem  History,  elo- 
quently observes : — ^^  Sidney  marched  to  the  scaffold  as  to 
**  a  victory,  displaying  at  his  execution^  as  on  his  trials  all  tlie 
'^  bold  and  sublime  traits  of  the  republican  character.  The 
''  steady  step^  the  serene  eye,  the  untroubled  pulse,  tlie 
unabated  resolve^  ^the  unconquerable  mind  and  freedom's 
holy  flame ;  *  the  memory  that  still  lingered  with  delight  on 
''  the  good  old  cause^  as  he  termed  it,  for  which  he  was  to  shed 
**  his  blood ;  the  imagination,  that  even  in  the  moment  of 
'^  death,  disdainful  alike  of  the  Government,  its  judges,  its 
*^  indictments,  and  its  executioners,  soared  away  to  some  loftier 
code  of  justice,  and  hung  enamoured  on  its  own  moie 
splendid  visions  of  equality  and  freedom. '^  Vol.  11.  p.  31. 
Professor  Smyth  contrasts  the  heroic  end  of  Sidney,  with  the 
last  moments  of  Lord  Russell — ^^the  husband  with  whom 
^'  the  bitterness  of  death  was  past,  when  the  partner  of  his 
^'  bosom  had  looked  her  last  farewell ;  the  patriot  who  was 
^  filled  with  no  images  of  liberty  drawn  from  the  imperfect 
''  models  of  Greece  or  Rome,  but  intent  on  a  monarchy  restrained 
''  by  popular  freedom,  and  on  popular  freedom  civilized  by  < 
"  monarchy."  We  confess  our  sympathy  with  the  latter  ratte 
than  the  former,  although  perhaps  John  Hampden  would  ^ 
with  us  the  great  model  of  an  English  patriot.  But  we 
willingly  acknowledge  the  service  which  the  lovers  of  freedom 
in  the  abstract  have  done  to  the  good  cause  in  this  country^ 
whilst  we  must  ascribe  our  progress  in  government  and  law 
msdnly  to  the  moderation  and  the  prudence  of  the  supporters 
of  constitutional  liberty. 

In  our  account  of  the  trial  of  Sidney  we  have  been  oblig^ 
to  pass  over  many  interesting  and  important  matters  con- 
nected with  it.  The  report  itself  and  the  documents  relating 
to  it  would  furnish  materials  for  a  volume.     But  any  accoiuit 
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of  it,  however  imperfect,  will  not  be  without  value,  if  it  only 
allows  how  justice  may  be  perverted  in  evil  times.  The 
evidence  against  Sidney  would  have  merely  warranted,  as  in 
the  case  of  the  younger  Hampden,  an  indictment  for  a  mis- 
demeanor, and  even  then  it  is  doubtful  whether  it  was 
evidence  which  ought  to  have  led  to  a  conviction.  In  the 
quotation  we  have  made  above  from  Lord  Denman,  we  have 
seen  the  impression  produced  on  the  mind  of  that  great  judge 
and  sound-hearted  Englishman  by  the  trial  of  Sidney.  We 
shall  conclude  by  quoting  what  Erskine  said  of  it  and  the 
other  state  trials  of  the  same  period,  the  records  of  which,  by 
the  Acts  for  reversing  the  different  attainders,  passed  after  the 
[Revolution,  were  ordered  to  be  taken  off  the  file  and  obliterated 
— ^Referring  to  this  in  his  great  speech  in  defence  of  Hardy,  he 
says,  **  The  order  was  dictated,  no  doubt,  by  a  pious  tender- 
'^  ness  for  national  honour,  and  meant  as  a  charitable  coveringr 
*'  for  the  crimes  of  our  fathers.  But  it  was  a  sin  against  posterity ; 
it  was  treason  against  society  ;  for  instead  of  ordering  them 
to  be  burnt,  they  should  have  directed  them  to  be  blazoned 
in  large  letters,  upon  the  waUs  of  our  Courts  of  Justice, 
*^  that,  like  the  characters  deciphered  by  the  Prophet  of  God  to 
'^  the  Eastern  tyrant,  they  might  enlarge  and  blacken  in  your 
**  sight,  to  terrify  you  from  acts  of  injustice."  This  is  no 
doubt  expressed  in  a  somewhat  rhetorical  and  impassioned 
manner,  but  it  conveys  an  important  lesson.  Much  as  posterity 
may  feel  ashamed  of  such  trials  as  those  of  Russell  and  Sidney, 
it  is  unwise  to  consign  them  to  oblivion.  They  can  only  be 
referred  to,  indeed,  to  be  held  up  as  warnings;  warnings 
against  injustice  can  never  be  vrithout  use  as  long  as  men 
continue  to  be  imperfect  and  fallible  beings. 
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abt.  vil— bankruptcy  business. 

ON  March   5th,  1869,  the  Attorney-General    moved  for 
leave  to  bring  in  his  '^  Bill  for  consolidating  and  amend- 
ing the  Law  of  Bankruptcy,"  in  a  short  and  pleasant  speech, 
showing  that  its  main  points  were  to  be  brevity,  simplicity, 
and  likeness  to  the  Scotch  law.     His  agreeable  sketch  was 
very  well  received,'  especially  so  by  the  mercantile  commu- 
nity.    Most  people  of  every  class  praised  it,  and  even  those 
who  knew  nothing  of  the  Scotch  law,  hearing  that  its  main 
object  was  to  throw  the  debtor  into  the  hands  of  his  credi- 
tors, said  that  we  had  at  last  found  out  the  true  principle 
of  bankruptcy  legislation,  and  unanimously  applauded.     The 
Bill  went  on  very  comfortably  amidst  a  chorus  of  content 
In  the  House  of  Lords  there  was  only  a  little  friendly  talk, 
and  everybody  wished    it  well.      Lord  Cairns,  indeed,  said 
that  the  novel  terms  introduced  into  our  law  might  lead  to 
difficulty  and  confusion,  but  it  was  answered  that  they  made 
it  so  simple  to  the  mercantile  mind.     He  also   pointed  out 
that  its  brevity  came  from  leaving  out  nearly   everything' 
that  draftsmen  had    generally  put  in  a  Bill  of    such  im- 
portance ;     but  he   was   answered   again  that  the   rules  to 
come  would  settle  everything  clearly,  and  fill  up  the  vagne 
sketch.       Lord    Westbury    seeing    what  was    at  least  an 
imitation  of  his  own  favourite  chief  judge  scheme,  expressed 
satisfaction,    and    Lord    Chelmsford    said   a  few    courteous 
words  of  compliment 

Then  the  Bill  came  out  as  an  Act,  clearly  printed  on 
toned  paper,  with  fancy  titles  to  the  various  ''parts,"  and 
reading  like  a  novel.  It  sold  largely ;  it  was  most  favourably 
reviewed  by  the  press,  and  ran  through  several  editions, 
being,  at  one  time,  out  of  print.  Business  men  of  all  dskssea 
got  it  as  they  would  a  well-written  pamphlet  that  had  made 
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a  sensation.  Then  they  studied  its  few  and  simple  provisions, 
remembered  that  everything  else  was  repealed^  and  were 
fully  persaaded  that  the  time  had  at  last  come  when  universal 
knowledge  of  the  law  would  be  something  more  than  a  legal 
fiction.  Here  was  a  novelty,  indeed,  a  complete  code  of 
bankruptcy^  without  any  technical  language  to  confuse  them, 
all  in  133  neat  and  simple  sections.  Truly  it  was,  as  Lord 
Cairns  had  said,  a  pleasant  thing  to  hear  of  such  a  Bank- 
ruptcy Act.  Some  doubting  readers  noticed  that  the  word 
**  prescribed "  did  occur  rather  often,  but  then  they  remem- 
bered that  the  proceedings  and  matters  of  form  only  were 
to  be  settled  by  the  Eules.  Nobody  noticed  a  few  lawyers, 
who  observed  that  the  Act  by  itself  contained  hardly  a 
single  clear  and  complete  provision,  and  that  some  parts^ 
such  as  s.  126,  for  instance,  seemed  like  loose  notes  of  some 
plan  that  the  framer  may  have  had  in  his  own  mind  at  the 
time,  but  which  nobody  else  could  understand.  Such  as  these 
wuted  anxiously  for  the  Eules  before  they  tried  to  make 
out  what  the  new  bankruptcy  law  would  be ;  but  the  majority 
of  people  looked  forward  to  the  promised  publication,  as  to 
the  sequel  of  an  entertaining  work  of  fiction,  that  might  have 
been  entitled,  ^^  The  Creditor's  Creed ;  or,  T/ie  Debtor's 
Downfall.*' 

On  January  1  the  Rules  appeared  just  in  time  to  put  the 
life  of  steam  into  the  ill-jointed  machine  that  could  never 
have  acted  without  them.  They  were  found  to  be  319  in 
number,  and  made  a  pretty  thick  volume  of  solid  type,  not 
got  up  half  so  attractively  as  the  act,  without  marginal  notes, 
index,  or  contents ;  in  short,  evidently  intended  to  \^e  used 
only  by  those  who  would  be  obliged  to  know  something  about 
the  new  law.  Mercantile  men*  looked  at  them  amazed, 
-wondered  at  their  number,  wandered  up  and  down  their 
crowded  pages,  found  no  guide  or  finger-post  'anywhere,  lost 
themselves  in  looking  for  some  oasis  where  their  mind  should 
have  a  chance,  read  a  few  lines  and  thought  them  dry  and 
tedious,   and  soon  decided  that,  like  all  sequels,  this  blue 
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whom  it  was  sought  to  be  brought  home.  The  expression  used 
by  Sidney  himself  when  objecting  to  the  evidence  is  "  simili^ 
tude  of  hands,"  which  strongly  supports  this  view. 

But  whatever  may  have  been  the  rule,  with  reference  to 
the   proof  of  handwriting  in  criminal  cases  at  that  time,  the 
real  objection,  according  to  present  views,  would  certainly  be, 
that  the  paper  itself  furnished  no  evidence  against  the  prisoner, 
with  reference  to  the  charge  on  which  he  was  tried.     It  was  a 
mere  discussion  on  an  abstract  question  concerning  Grovem- 
ment,  being  a  criticism  on  Sir  Robert  Filmer's  absurd  treatise 
which  carried  back  to  the  first  man,  in  order  of  promogenitnre, 
the  absolute  right  of  Eangs  over  their    subjects.    The  writ» 
of  the  paper,  as  Locke  afterwards  did,  vindicated  the  right 
of  subjects  to  resist  a  sovereign  who  had  betrayed  the  trust 
committed  to  him,  but  there  was  not  one  word  with  reference  it 
any  design  against  the  Government  of  Charles  II.     This   w« 
well  put  by  Sidney  when  he  said — "  They  have  proved  a  paper 
'^  found  in  my  study  of  Caligula  and  Nero, — that  is  compassing 
*^the  death  of  the  Eang,  is  it?"    Even  when  Lord  Howard 
was  recalled  after  the  paper  had  been  read,  upon  his  being 
asked  by  the  Attorney  General,  whether  there  were  in  the 
debates  at  the  meetings  any  reflections  upon  the  King,  that 
he  had  broken  his  duty,  the  witness  was  obliged  to  say  dist 
he  did  not  remember.    The  evidence,  therefore,  on  the  fBii 
of  th^  Crown,  to  connect  the  paper  with  the  treason  charged 
in  the  indictment  entirely  failed.        The  true  view  of  ike 
law  on  this  subject,  is  stated  by  Mr.  Justice  Foster^  in  Ids 
Discourse  of  High  Treason.     "  How  far  words  or  writings 
'*  of  a  seditious  nature  may  be  considered  overt  acts  under  this 
'^  branch  of  the  statute  [that  relating  to  compassing  the  death 
"  of  the  King]  hath  been  the  subject  of  several  debates.  In 
*'  Mr,    Sidney's  case  it  was  said  seribere  est  agere.     This  is 
'*  undoubtedly  true  under  proper  limitations,  but  it  was  not 
'^  applicable  to  his  case.     Writing,  being  a  deliberate  act  and 
capable  of  satisfactory  proof,  may,  under  some  circumstances 
ivith  publication^  be  an  overt  act  of  treason.    And  I  freely 
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**  admit,  that  had  the  papers  found  in  Mr.  Sidney's  closet  been 
plainly  relative  to  the  other  treasons  charged  in  the  indictment, 
they  might  have  been  read  in  evidence  against  him. "  Foster's 
Reports  198. 

The  record  of  the  conviction  of  Lord  Russell  was  then  put 

in,  though  this  was  clearly  not  evidence  agaiost  the  prisoner 

on  the  indictment.    When  in  Hampden's  trial  the  Attorney 

General  proposed  putting  in  the  record  of  Sidney's  conviction, 

Williams  objected  to  it  as  not  evidence,  and  it  was  withdrawn. 

Sidney  after  this  stated  his  objections  in  point  of  law  to  the 

evidence  that  had  been  brought  forward  by  the  Crown.     He 

objected,  in  substance,  that  conspiracy  to  levy  war,  was  not 

treason,  within  the  25  Ed.  IH.,  that  there  were  not  two 

witnesses  to  prove  one  overt  act,  that  similitude  of  handwriting 

was  not  evidence  of  his  having  written  the  paper,  and  that 

the  paper  itself  had  no  reference  to  any  conspiracy,  but  was  a 

mere  polemical  discourse.     It  was   when  speaking  to  the 

second  point,  that  Sidney  brought  forward  the  celebrated  case 

of  Susanna  and  the   elders,  which  is  still  sometimes  used 

effectively  in  defences.    On  the  last  point,  referring  to  Filmer's 

work,  he  said  with  great  force  and  truth,    ^'  Cromwell,  when 

''one  White,  a  priest,  wrote  a  book  wherein  he  undertook  to 

''prove  that  possession  was  the  only  right  to  power,  though  he 

was  a  tyrant,  and  a  violent  one  (you  need  not  wonder  I  call 

him  tyrant,  I  did  so  every  day  in  his  lif e,  and  acted  against 

him  too,)  it  would  be  so  odious  a  principle,  he  would  not 

endure  it,  and  he  used  him  very  slightly  for  it — Now  this 

^  Filmer,  that  no  man  must  write  against,  is  the  man  that  does 

"  assert  it,  that  it  is  no  matter  how  they  came  by  their  power, 

''  and  gives  the  same  power  to  the  worst  usurpers,  as  they  that 

**  have  rightly  come  to  the  crown — ^By  the  same  argument, 

"  if  the  arrantest  rascal  of  Israel  had  killed  Moses^  David, 

**  &c.,  and  seized  upon  the  power^  he  had  been  possessed  of 

"  that  power,  and  been  father  of  the  people.     If  this  be  doc- 

**  trine,  my  Lord,  that  is  just  and  good,  then  I  confess  it  may 

'*  be  dangerous  for  anything  to  be  found  in  a  man's  house,  cou« 

T  2 


if 

€€ 
ft 
t( 


270  Bankruptcy  BusmesB. 

volume  waa  not  nearly  such  interesting  reading  as  the  toned 
pages  of  the  Act^  so  that  the  mercantile  men  began  to  doubt 
whether  bankruptcy  had  been  reduced  to  such  a  very  simple 
and  business-like  matter  after  all^  and  whether  even  this 
branch  of  the  law  did  not  stiU  remain  to  them  an  art  and  a 
mystery.  The  profession^  too^  were  astonished  at  the  new 
Bules^  and  found  their  careful  study  of  the  Act  itself  was  of 
little  or  no  avail.  For  the  so-called  rules  were,  in  fact, 
another  Statute  very  different  from  the  former  loosely-written 
but  popular  measure,  repeating  much  under  an  improved 
form,  and  framed  by  practical  lawyers  for  actual  use. 

The  admiration  of  the  mercantile  community  for  the  pre- 
sent Act,  before  it  began  to  work  is,  however,  nothing  at  all 
unusual.     Upon  a  careful  study  of  Hansard  we  have  found 
that  the  same  thing  has  happened  on  the  introduction  of  every 
novelty  in  bankruptcy  legislation.     On  each  occasion,  in  the 
past,  where  the  Government  introduced  their  consolidation  or 
amendment,  has  some  mercantile  member  of  the  House  stood 
up,  as  soon   as  possible,  and  congratulating   everybody  and 
himself  upon  the  fresh  attempt,  declared  that  it  met  with  the 
complete  approval  of  commercial  men.     With  regard  to  the 
present  Act  this  approval  was,  perhaps,  stronger  than  ever, 
springing  as  such  approbation  usually  does,  from  the  badness 
of  the  Statute  that  was  being  repealed.     But   the  glorious 
expectations  that  were  formed  about  the  last  law  of  bank- 
ruptcy have,  to  our  thinking,  been  even  now  disappointed  in 
many  respects,  and  are  destined,  unless  something  more  is 
done,  to  be  entirely  mistaken.     We  will  endeavour  to  show 
how  this  has  come  to  pass,  and  also  to  point  out  where  the 
new  law  has  failed  in  its  practical  working. 

Now,  the  mercantile  community  are  more  interested  in 
the  question  of  bankruptcy  then  are  even  lawyers,  and  there- 
fore they  very  naturally  think  they  know  best  what  is  good 
for  their  own  interests.  So  when  they  were  told  by  the 
Attorney-General,  in  introducing  his  Bill,  that,  ^^the  man 
^^who  held    it   in  his  hand  would  have  all  the  information 
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that  was  necessary  without  going  back  to  previous  Statutes/' 
they  believed  him,  apparently^  to  the  very  letter.  This 
belief  was  supported  by  the  Lord  Chancellor^  who  stated 
that^  '^  owing  to  the  ability  of  the  able  draftsman  who  drew 
it  up,  the  Bill  contained  only  130  clauses,  and  coupling  it 
with  the  Abolition  of  Imprisonment  for  Debt  Bill  and  the 
Repealing  Bill,  the  whole.of  this  new  Bankruptcy  Code  com- 
^^  prises  only  180  clauses."  Now,  the  Lord  Chancellor  must 
have  known  when  he  said  this  that  many  other  Statutes 
referred  to  various  important  parts  of  the  Bill ;  that  some 
hundreds  of  decided  cases  would  have  to  be  considered  in 
construing  its  provisions,  and  that  he  was  himself  going  to 
settle  about  300  rules  that  were  absolutely  necessary  for 
its  practical  working,  and  of,  at  least,  equal  importance  vdth 
the  Act  itself.  He  knew  this  as  a  lawyer,  but  he  forgot  it 
as  the  head  of  his  party  in  the  House  of  Lords.  The  sim- 
plicity of  the  new  measure  was  made  much  of,  and  for  what 
reason,  but  to  make  it  pass?  We  think  this  *^ simplicity " 
has  been  proved  a  delusion,  and  the  two  large  works  that 
have  abeady  come  out  upon  the  Act,  two  very  thick  volumes, 
with  lists  of  cases,  and  bulky  appendices,  and  much  learned 
writing,  bristling  with  technicalities,  must  have  quite  con- 
vinced every  one  that  bankruptcy  law  is  no  shorter  nor 
simpler  than  before,  but  only  newer  in  some  parts,  and  so 
more  troublesome  to  learn  and  understand. 

Then  with  regard  to  their  own  management  of  such  affairs, 
the  Lord  Chancellor  addressed  mercantile  men  when  he  con- 
cluded his  speech  of  the  8th  July,  with  these  words.  "  We 
**  proceed  on  the  principle  of  saying  to  the  creditors,  *  Take 
**  the  whole  thing  into  your  own  hands.  We  enable  you 
**to  put  in  motion  a  machinery  by  which  you  may  realise 
*'  assets  for  yourselves.  More  than  that  the  Legislature  can- 
'*  not  do."  Again,  if  we  look  only  to  the  "  sweet  simplicity  " 
of  the  Act,  these  words  seem  fair  and  reasonable,  but  taking 
the  rules  into  consideration  they  are  utterly  fallacious.  In 
these  are  so  many  questions  of  practice,  of  time,  of  form. 
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that  even  in  attending  a  meeting  of  creditors,  many  men  o! 
business  take  a  solicitor  with  them,  or  send  one  as  a  repre- 
sentative,  that  some  one  with  the  requisite  technical  know- 
ledge may  be  there  to  look  after  their  interests.  Then  u 
to  ^*  realising  the  assets/'  an  ordinary  man  of  business  can 
hardly  move  a  step  in  disposing  of  the  estate  to  which  he 
has  been  made  trustee  without  some  legal  guide  to  keep 
him  clear  of  the  hidden  rocks  and  quicksands^  which  are 
not  mentioned  in  the  new  **  Code  of  Bankruptcy  Law."  We 
do  not  hesitate  to  say  that  the  present  practice  of  liquida- 
tions is  more  complicated  and  full  of  detail  than  any  other 
of  a  like  kind  that  came  before.  Take  the  question  of  m^- 
joritieSy  for  instance,  how  many  ordinary  men  out  of  the 
profession,  or  even  in  the  profession,  understand  the  yarious 
majorities  and  know  the  differences  between  them  ? 

AU  this  expectation  and  couBcquent  disappointment,  this 
confusion  and  uncertainty  arises  from  the  fault  of  commercial 
men  themselves,  for  it  was  by  their  great  influence  that  the 
present  curious  kind  of  legislation  was  brought  about.     They 
are  indeed  quite  right  in  pressing  for  a  reform  of  a  bad  law, 
for  lawyers  of  their  own  accord  would  do  very  little  in  that 
direction,  but  they  are  wrong  in  thinking  that  they  know 
the  lawyer's  business  better  than  he  does  himself.     If  the/ 
would  but  decide  upon  some  principle  and  leave  the  working 
details  to  those  who  understand  them  and  can  foresee  their 
effect,  the   question  of   Bankruptcy   Law  would  have  been 
decided  long  ago.     But  their  representatives  in  the  House 
of  Commons  will  let  nothing  alone,  they  will  pry  into  every 
little  point  of  practice  and  procedure,  though  they  know  really 
nothing  about  it.     The  result  of  this  is  that  a  Government 
has  to  turn  what  should  be  a  work  of  combined  science  and 
actual  experience,  into  a  popular  measure  that  shall  please 
their  supporters  and  read  well.     Bankruptcy  Bills  of  the 
true  nature  have  been  drawn  by   Lord  Westbury  and  by 
Lord   Cairns,   but  they  could  never  get  passed   under  the 
present  system,  for  amateur  lawyers  must   question  every 


Banhruptcy  Business.  273 

clause,   and  by   some   clumsy  alteration  of   a  delicate  and 
artistic   machinery   spoil   the  whole,  and  prevent  its  doing 
satisfactory  work.     The  time  taken  up  by  these  proceedings 
prevents  us  having  a  real  Bankruptcy  Code.     This  explains 
the  shortness  of  the  laot  Act,  for  as  the  Attorney-General 
said,  it  would  be  hopeless  to  pass  a  Bill  of  600  sections.     The 
only  way  therefore,  in  which  anything  like  a  law  could  be 
got  was  to  pass  a  third  of  the  whole  composed  of  pleasing 
sketches  of   some   of  the  more   important  points  drawn  to 
attract  the  public,  and  by  leaving  the  other  two  thirds  to  be 
done  by  lawyers,  keep  them  from  the  meddling  of  amateur 
amenders,  and  ensure  the  larger  portion  of  the  measure  being 
fit  to   work.      Lord   Cairns   said   of    the   Bill   at   the  first, 
"  It  is  rather  a  Bill  to  empower  the  Lord  Chancellor  and  the 
chief  judge  to  make  a  Bankruptcy  Bill,"  and  looking  at  the 
Rules  and  Act  together,  no  one  can  deny  that  this  statement 
IB  most  accurate.     Such  a  mode  of  legislation  seems  to  us 
very  dangerous  and  to  have  many  evil  effects.     In  the  first 
place  it  encourages  the  idea  which  Parliament  has  already 
too  much  countenanced,   of    shirking  its  legal  and  proper 
work.    For  the   office   of  Parliament  is  legislation,  and  to 
pass   an  Act  in  fact  authorising  another  Act  to  be  made, 
containing  provisions  that  were  never  contemplated   is  not 
legislation.     There  is  a  vague  thing  in  this  country  called 
Public   Opinion,   which  has  far  too  great  an  influence  in 
affairs  which  it  knows  but  little  about,  and  which  is  in  a  fair 
way  to  degenerate  into  a  kind  of  mob-rule.     For  the  only 
exponents  of  Public  Opinion  are  the  leading  articles  of  news- 
papers, written  by  men   who  will  write   of  anything,   who 
have  but  a  superficial  knowledge  of  every  thing  and  whose 
aim  is  not  sound  laws,  or  scientific  measures  of  legislation 
but  the  popularity  of  the  hour. 

Another  evil  effect  of  leaving  an  Act  of  Parliament  to 
be  made  a  working  law  of  after  it  is  passed  is,  that  there 
must  always  be  some  inconsistency,  confusion,  and  inco- 
herence between  the  Act  itself  and  the  Rules  that  are  to  be 
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read  with^  and  as  a  part  of  it.     Of  course,  if  the  Statute 
contained  everything  but  the  actual  regulations  and  proce- 
dure, there  would  be  nothing  but  good  in  leaving  these  to 
be  settled  afterwards  by  those  whose  business  it  will  be  to 
administer  the  law.    But  this  was  not  the  case  here  as  we 
shall  presently  show,  for  there  are  in  the  Bules  about  aa 
many  provisions  of  actual  law  as  in  the  Act.     Lord  Cairns 
said  in  the  House  of  Lords,  ^^  I  doubt  whether  tl^is  Bill  may 
not  carry  that  principle  to  an  extreme  length,"  and  probably 
when  he  saw  the  rules  his  doubt  was  confirmed  and  made  a 
conviction.     When  the  Act  is  framed  by  one  man  and  the 
Bules  by  others,  how  can  there  be  any  unity  of  design  in 
the  whole  ?    Between  the  two,  in  this  case,  there  is  a  great 
diiSerence  of  intention,  of  aim,  and  even  of  principle*    Bat 
the  greatest  evil  that  arises  from  this  way  of  making  lawi 
is,  that  after  the  Statute  is  passed  people  can  never  tell 
what  the  law  will  be.     This  makes  an  absurdity  of  the  theory 
which  supposes  all  legislation  to  be  made  with  the  consent 
of  those  who  must  obey  it.     Such  a  proceeding  cannot  but 
cause  great  dissatisfaction,  and  it  is  to  this  source  that  we  trace 
whatever  produces  annoyance  in  the  working  of  the  present 
Bankruptcy  Act.     For  it  has  not  turned  out  what  was  ex- 
pectedy  and  though  this  would  be  no  cause  of  complaint  it 
the  grievances  had  been  even  shadowed  forth  in  the  Bill; 
yet  when  they  spring  up  afterwards,  out  of  the  rules  and 
regulations,   we  may    justly   raise  our  voice  against  them. 
The  two  main  points  that  are  now  found  fault  with  in  the 
working  of  the  new  bankruptcy  law  are,  the  little  done  by 
the  chief  judge,  and  the  practical  removal  of  the  court  from 
the  city,  with  the  consequent  confusion  of  business. 

As  to  the  chief  judge,  from  the  way  the  Attorney-General 
spoke  of  him  and  his  duties,  though  it  was  very  vague,  as 
indeed  was  everything  else,  most  people  were  led  to  think 
that  he  would  be  something  like  Lord  Westbury's  famous 
idea  in  theory  and  practice.  This  idea  was  to  have  a  judg^ 
who  should  in  fact  be  chief  of  his  court,  who  should  be  always 
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there^  who  should  sit  in  chambers  to  hear  ordinary  applica- 
tione^  and  in  open  court  for  higher  purposes^  and,  in  fine, 
who  should  give  his  whole  time  and  attention  to  the  important 
business  of  his  office.  The  present  Act  undoubtedly  did  not 
go  so  far  as  this  excellent  and  well  considered  plan,  for  by 
8.  61  it  provided  that  the  chief  judge  should  be  a  judge 
at  Common  Law  or  Equity,  and  should  sit  in  bankruptcy, 
besides  his  other  duties.  Yet  one  could  not  but  remember 
that  the  Attorney-General  had  said  that  he  put  much  hope 
in  the  chief  judge,  and  considered  him  as  ^^the  keystone 
of  the  arch."  Besides  this,  s.  65  provides  that  the  chief 
judge  ^^may  sit  in  chambers."  Taken  altogether  therefore, 
it  was  but  fair  to  expect  that  the  chief  judge  would  preside 
at  least  the  greater  part  of  his  time  in  the  Court  of  Bank- 
ruptcy, and  would,  by  his  presence  and  influence,  give  a  tone 
and  dignity  to  this  branch  of  the  law,  which  it  had  so  long 
needed. 

Eor  a  short  time  after  the  new  law  came  into  operation  this 

was  so,  and  every  expectation  was  fulfilled.     The  Government 

had  chosen  a  sound  and  careful  lawyer,  a  man  of  high  reputa^ 

tion,  and  the  profession  were  loud  in  praise  of  his  appointment. 

Sir  James  Bacon  sat  down  in  his  court  and  acted  as  its  chief 

in  all  respects  most  worthily,  doing  all  he  could  to  form  the 

practice  in  bankruptcy,  and  giving  his  judgments  with  that 

learning  and  painstaking  care  which  are  his  chief  attributes ; 

and  though  at  the  beginning  there  was  little  to  do  compared 

with  what  there  is  now,  no  appeals  having  yet  come,  still  he 

found  enough  to  do,  and  fully  occupied  his  time  in  a  most 

important  and  necessary  work. 

But  when  a  vacancy  occurred  in  a  Vice-Chancellorship  the 
Oovemment  carried  out  their  mistaken  scheme  of  economy, 
and  appointed  Sir  James  Bacon.  Certainly  he  was  a  most  fit 
judge  for  the  Equity  Court,  but  the  consequences  of  taking 
the  vital  principle  away  from  bankruptcy  business  began  to  be 
felt  at  once,  and  they  are  every  day  becoming  more  serious 
and  the  cause  of   still  louder  complaint.      The   Courts  of 
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Chancery  are  crowded  with  business,  and  each  Vice-ChancelloT 
has  more  than  he  can  do.  Sir  James  Bacon  found  that  he 
could  spare  but  little  time  for  his  bankruptcy  duties  without 
throwing  the  business  of  Chancery  into  confusion,  and  that 
even  that  little  causes  delay  and  difficulty,  to  suitors.  He, 
therefore,  was  obliged  to  delegate  his  powers  to  the  registrars, 
and  to  sit  in  the  Bankruptcy  Court  but  once  a  week  on 
Mondays,  to  hear  appeals  from  the  County  Courts  and  any 
cases  that  might  be  reserved  for  his  decision. 

By  s.  67  the  chief  judge  may  delegate  to  his  registrars  such 
powers  ^*  as  it  may  be  expedient.*^    These  words   are  certainly 
loose  and  vague,  but  strll  it  is  stretching  them  farther  than  their 
ordinary  meaning,  to  delegate  to  the  registrars  all  his  powers, 
with  a  single  exception  of  commitment  for  contempt.     Appeals 
from  local  courts  being  ^^  to  the  chief  judge  in  bankruptcy,"  k 
could  not  delegate  them.      However  it  was  a  necessity  of  b 
position,  he  could  not  be  in  two  places  at  once,  and  so  without 
any  fault  of  his  this  power  had  to  be  exercised,  perhaps,  even 
beyond  its  fair  meaning ;  for,  though .  it  was  necessary,  it  msj 
be  doubted  whether  it  can  be  called  "  expedient*'     The  result 
of  this  is  most  unsatisfactory.     The  registrars    are  men  of 
standing  and  ability,  but  they  had  been  long  accustomed  to  do 
the  administrative  work  of  the  old  Act,  and  thus  came  with 
little  experience  to  the  judicial  work  of  the  new  one.    The/ 
are  placed  in  an  awkward  position  as  sitting  in  the  name  of 
the  chief  judge,  they  are  expected  to  do  as  well  as  be,  and 
thus  suffer  from  an  unfair  comparison.     They  are,  moreover, 
often  compelled  to  refuse  applications  that  matters  of  import- 
ance should  be  referred  to  the  chief  judge,  as  he  is  already 
over-burdened  with  work  for  his  one  day  a  week,  and  the 
appeals  from  local  courts  are  months  in  arrear.     Then,  from 
the  very  nature  of  their  authority,  there  can  be  no  appeal  hom 
them  to  the  chief  judge,  but  parties  must  bear  the  expense  and 
delay  of  taking  cases  up  to  the  Lords  Justices.     Thus,  every- 
thing is  unsatisfactory  both  1o  the  registrars  and  the  suitors, 
their  decisions  continually  cause  complaint,  and  swell  the  uS^ 
in  the  Court  of  Chancery  Appeals  already  overflowing. 
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With  regard  to  removing  the  greater  part  of  the  business 
from  Basinghall  Street^  the  position  is  even  more  vexatious 
and  absard,  and  affords  perhaps  stronger  ground  of  complaint 
by  the  profession  and  city  men.  During  the  passage  of  the 
Act.  through  Parliament  not  one  word  was  said  about  this 
change,  nor  did  any  clause  of  the  Bill  contain  a  hint  of  the 
court  in  Portugal  Street.  For  these  reasons  every  one 
naturally  thought  things  were  to  go  on  as  usual,  and,  had 
any  idea  to  the  contrary  been  mooted,  it  would  have  met 
with  considerable  opposition  from  many  quarters.  Surely 
then  it  was  far  from  fair,  for  the  Government,  having  passed 
their  Bill  on  this  tacit  understanding,  to  turn  round  after- 
wards and  move  a  part  of  the  bankruptcy  business  into 
quite  a  different  district  of  the  town.  At  the  time  when  the 
Bankruptcy  Court  was  first  established  in  the  city  every  one 
was  satisfied  that  it  was  in  its  proper  place,  and  since  then 
until  now  there  has  been  no  thought  of  alteration.  What 
reason  is  there  given  for  the  present  change  ?  None.  It  was 
moreover  carried  out  against  the  wishes  and  convictions  of 
city  solicitors  and  oity  men,  as  expressed  in  an  address 
presented  to  the  chief  judge  by  a  deputation  headed  by  the 
late  well-known  and  highly  respected  Mr.  Lawrence. 

But  the  mere  change  is  not  the  whole  evil  and  incon- 
venience of  the  present  system,  for  there  is  the  absurd 
manner  of  the  change  to  be  considered.  If  the  Government 
had  shut  up  the  court  in  Basinghall  Street,  and  sold  its  site 
to  raise  money  wherewith  to  buy  some  gunpowder,  there 
would  at  least  have  been  reason  in  the  change.  But  they 
have  done  nothing  of  the  sort,  notwithstanding  their  first 
Gospel  of  Economy,  but,  on  the  contrary,  they  have  spent 
money,  though  not  much,  in  opening  a  long  unused  court, 
and  probably  increased  the  working  expenses  by  having 
two  courts  instead  of  one  to  maintain.  With  regard  to 
the  present  practice  in  bankruptcy  all  that  the  average 
practitioner  knows  for  certain  is  that  the  chief  judge  never 
comes  into   the  city,   and  that   therefore  he   or  his  repre- 
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sentatives  will  be  found  at  Lincoln's  Inn*  But  as  to 
everythbg  else,  all  is  uncertainty.  The  registrars  seem 
hardly  to  know  where  they  will  pass  the  day,  and  we 
believe  their  habit  is  very  often  to  spend  all  the  morning  at 
Portugal  Street,  and  then  stroll  down  to  the  city  of.  an 
afternoon.  As  to  the  officials  they  are  indeed  comets  in  a 
mist,  knowing  not  whither  they  may  find  themselves  going, 
but  certain  of  not  being  stationary  for  long.  Documents 
when  required  must  be  hunted  for  with  perseverance,  and 
after  a  refreshing  chase  from  the  city  to  Lincoln's  Lm  and 
back,  may  be  at  last  brought  to  bay  in  Quality  Court.  For 
here  is  another  comer,  and  a  dark  winding  comer  too,  of 
that  eccentric  tribunal  called  the  London  Bankruptcy  Court 
Now  the  annoyance,  delay,  and  expense  caused  by  all  tbis 
confusion  are  serious  matters  to  those  concerned  in  bankruptcy 
business^  and  some  steps  should  be  taken  by  way  of  a  remedj. 
If  we  cannot  go  back  to  the  old  state  of  things,  let  us  at 
least  have  everything  moved  to  Portugal  Street.  If  this 
is  too  much,  surely  some  arrangements  could  be  made  and 
published  by  means  of  which  those  who  wish  may  knovr 

* 

where,  out  of  all  these  places,  they  are  to  go  for  each  particular 
branch  of  their  work.  If  even  this  is  beyond  trying  for^ 
then,  at  least,  we  may  hope  that  the  officials  themselves  will 
find  out,  where  they  are,  what  they  are  doing,  and  at  iriat 
place  their  own  work  is  to  be  done ;  so  that  they  may  be  flUe 
to  guide  unfortunate  men  who  have  bankruptcy  business  to 
do  through  this  bewildering  maze  of  courts  and  jurisdictioDi 
which  is  at  present  totally  without  a  plan.  In  conclusion^ 
we  cannot  help  observing  that  both  the  great  sources  of 
trouble,  delay,  and  vexation  here  commented  upon,  would 
not  have  come  to  pass  had  the  Act  contained  what  was 
really  going  to  be  the  law,  or  had  its  supporters  had  any 
idea  of  its  results  before  they  happened,  for  what  they  op" 
pose  now  they  could  with  more  effect  have  opposed  then. 
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Art.  VIIL— classification  OP  RIGHTS 
In    the    Institutes    of    Gaius    and    Justinian; 

A  Critique. 

THE  example  of  codification  set  by  the  law  reformers  of 
India  cannot  long  remain  unfelt  in  England.  So  hage 
and  unwieldly  is  the  law,  so  multifarious  and  complicated 
in  detail,  that,  with  its  widely  scattered  authorities  and 
diverse  jurisdictions,  no  human  brain  can  command  it.  Hence 
a  growing  desire  is  expressed  for  some  purification  of  the 
law-«ources,  and  some  method  and  order  in  the  arrangment 
of  its  fragments.  Before  any  practical  steps  are  taken 
towards  the  accomplishment  of  so  valuable  and  necessary 
a  reform,  much  discussion  will  arise  as  to  the  form  in  which 
the  law  should  be  codified.  One  side  light  that  may  be 
thrown  on  this  topic  is  to  be  found  in  the  practice  of  the 
Institutional    Writers    of  Bome.      Apart,   indeed,  from  the 

m 

lessons  to  be  drawn  from  their  experience,  a  special  value 
attaches  to  their  work,  inasmuch  as  it  has  been  for  succeeding 
systems  a  model,  which,  even  when  not  slavishly  followed,  has 
exercised  a  profound  influence. 

In  our  present  inquiry,  scarcely  any  help  can  be  obtained 
from  the  great  compilations  of  Boman  Law — the  Digest  and 
Code  of  Justinian*  That  work  is  a  monument  of  industry, 
but  it  has  no  pretensions,  so  far  as  its  arrangement  is  con- 
cerned, to  lasting  or  scientific  value.  The  aim  of  the  distin- 
gdished  jurists,  who  surrounded  and  adorned  the  Court  of 
Justinian,  was  restricted ;  it  was  hardly  more  than  to  purify 
the  authorities — ^mechanically  to  separate  what  was  law  from 
what  was  not  law.  This  was  highly  useful  to  the  legal  prac- 
titioner :  instead  of  having  to  ransack  a  whole  library^  he  had 
only  to  deal  with  two  books  of  comprehensible  dimensions. 

u  2 
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The  internal  arrangement  was  based  on  tradition  and  accident. 
The  leading  divisions  into  titles  were  arranged  so  as  to  follow 
each  other  in  the  order  in  which  the  same  topics  had  been 
taken  up  in  the  Edictum  Perpetuum.  This  was  an  order  to 
which  the  lawyers  were  thoroughly  accustomed,  and  for  that 
reason  it  was  adopted  by  Justinian  for  his  Digest.  Even  in  the 
arrangement  of  the  fragments  contained  in  each  title^  there 
was  displayed  the  most  perfect  disregard  of  scientific  con- 
siderations. Three  committees  were  charged  with  the  work, 
each  taking  up  a  different  source  of  law  ;  and  the  contribution 
of  each  to  a  title  was  arranged  pretty  much  according  to  its 
length,  the  longest  being  taken  first.  So  far,  then,  as  the 
corpus  juris  goes,  there  is  nothing  that  can  be  of  material 
value  in  the  preparation  of  a  code  of  law. 

In   the  Institutes  of  Gains,  however, — and  again,  in  the 
Institutes  of  Justinian,— an  honest,  and  by  no  means  unsao* 
cessful,  attempt  is  made  to  classify  the  various  topics  of  law. 
The  arrangement,  although  not  faultless,  has  distinct  meritsi 
and  has  at  all  events  thrown  a  spell  over  modem  jurists.    The 
Institutes  of  Justinian  must  be  taken  along  with  the  Institutes 
of  Gains,  of  which,  indeed,  it  is  no  more  than  a  revised  edition, 
with  such  additions  and  omissions  as  were  necessitated  by  the 
changes  in  the  law  during  a  period  of  about  three  and  a  half 
centuries.     It  must  be  premised  that,  with  a  trivial  exceptioDj 
both  Institutes  deal  only  with  private,  as  opposed  to  public, 
law.     They  expound  the  law  as  between  subject  and  subject, 
not  as  between  sovereign  and  subject.    The  corresponding  part 
of  our  law  would  be,  generally  speaking,  that  part  only  in 
which  the  Crown  does  not  appear  as  a  party.     The  question 
to  be  considered  now  is,  what  are*  the  leading  ideas  to  h^ 
gathered  from  the  Institutes  on  the  subject  of  classification,  and 
what  is  their  value  with  reference  to  a  code  of  modern  law  f 

The  authors  of  the  Institutes  draw  pointed  attention  to 
what  they  consider  their  leading  divisions — the  well-known 
tripartite  arrangement  of  the  jus  de  personis,  de  rebus,  and  d^ 
actionibus.    In  modern  parlance,  it  is  the  Law  of  Persons,  the 
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Law  of  Things,  and  Civil  Procedure.*    The  last  department 
of   ''actions"  or  procedure  is  easily  distinguished,  but  an 
insuperable  difficulty  has  been  found  in  fixing  the  difference 
between  the  law  relating  to  persons  and  the  law  relating  to 
things.     Law  concerning  things  naturally  suggests  the  subject 
of  property.    That  is  one,  but  by  no  means  the  sole,  depart- 
ment included  under  the  comprehensive  designation   things. 
''  Things  *'  are  said  to  be  corporeal  or  incorporeal.    Corporeal 
things  are  intelligible,  but  what  are  incorporeal  things  ? '  They 
are  defined  as  things  '^  gucs  in  jure  consistunt^^^  and  the  ex- 
amples given  are  hereditas,  vsufructusy  usus,  obligatio*     But 
these  are  simply  rights,  and  not  the  objects  to  which  rights 
attach,  and  which  is  the  usual  signification  of  ^'  things."    By 
aid  of  this  elastic  phraseology,  the  law  of  property,  the  law  of 
inheritance,  the  law  of   contracts,  and  the  law  of  torts  or 
wrongs,  are  co-ordinated  as  departments  of  the  law  concern- 
ing *' things."     So  much  being  swallowed  up  by  the  law  of 
*'  things/'  the  wonder  is  that  anything  should  have  been  left 
for  the  law  of  persons.    The  rights  included  in  the  jus  de 
persanis,  to  take  a  single  example,  the  paternal  power,  were 
surely  creatures  of    the  law  {giuB  in  jure  consistunt),   and 
therefore  the  law  concerning  persons  must  not  be  opposed  to, 
bat  must  be  included  in,  the  law  concerning  things.     Con- 
sistency permits  no  other  course.     Either  the  jus  de  rebus  is 
too  wide,  and  should  be  relieved  from  the  law  of  obligation,  or 
it  is  too  narrow,  and  should  include  the  subject  of  status. 
Moreover,  the  words  ** persons"  and  ''things,"  as  descriptive 
of  distinct  classes,  are  singularly  inapt ;  for,  as  Mr.  Austin 
justly  observes,  "All  law  is  of  or  concerning  persons,  and 
most  law  of  or  concerning  things." 

Since  the  language  of  the  Institutional  Writers  does  not 

*  Sayigny  compares  this  threefold  arrangement  with  other  triplets :  vt, 
clam,  precario;  tne  three  forms  of  authority  over  free  persons,  potesias, 
manus,  mancipium :  the  three  capitis  diminutiones ;  and  the  classes  of  cives^ 
Latini,  Peregrini.  lie  observes  that  the  "  Res  Qiiotidianae  '*  of  Gaius,  and 
the  '^  Institutes  of  Florentinus,**  had  not  the  tripartite  division,  and  he  con- 
jectures that  it  is  a  fancy  of  Qaius*s. 
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reveal  any  clear  principle  of  divifiion,  there  remains  another 
source  of  information — to  seek  in  the  subject  matter  of  the 
different  groups^  for  the  guiding  principle  of  arrangement.  It 
is  advisable  to  begin  with  the  law  concerning  persons,  because 
it  is  homogeneous  and  short  If  the  meaning  of  the  jut 
de  personis  is  made  out}  the  jus  de  rebus  will  at  once  be 
understood.  The  classes  dealt  with  under  the  lavir  of  persons 
are  slaves,  children  under  the  patria  potestas,  wives  in  manUf 
children  under  guardians^  and  adults  under  curators.  The 
table  opposite  will  explun  the  detaiL* 

The  classes  marked  A,  B,  C,  D^  are  the  actual  classes  as 
created  by  law ;  so  are  those  marked  a,  h,  c.  They  are  the 
species  that  the  jurist  may  sum  up  into  genera  if  he  pleases, 
but  they  are  not  made  by  him  ;  they  are  made  for  him,  and 
he  must  deal  with  them  as  they  come  to  his  hand.  Those 
classes  (such  as  b,  c,  C,  D)  that  are  printed  in  Italics  were  in 
existence  in  the  time  of  Giuus,  or  were  described  by  him^  but 
were  perfectly  obsolete  in  the  time  of  Justinian.  The  classes, 
and  they  form  nearly  the  whole,  printed  in  brackets,  corres- 
pond with  nothing  in  modem  law.  Slavery,  for  example,  is 
abolished,  and  the  potestas  and  manus  survive  in  an  exceed* 
ingly  attenuated  form. 

The  question  now  is,  upon  what  principle  are  those  classes 
selected  as  constituents  of  the  jus  de  personis,  and  why  ve 
other  classes,  such  as  magistrates,  aliens,  bankrupts,  mort- 
gagees excluded  ?  Many  and  diverse  are  the  answers  that  hsve 
been  given.  Three  are  especially  worthy  of  attentive  study— 
those  by  M.  Blondeau,  Austin,  and  Savigny.  It  will  be  con- 
venient to  take  the  answer  of  Mr.  Austin  first  That  distin- 
guished jurist  has  brought  to  the  examination  of  the  subject 
the  well-known  subtlety  and  acuteness  of  his  mind,  but  without 
altogether  satisfying  himself.  He  observes  that  "  the  law  of 
persons  is  the  law  of  status  or  conditions,  detached /(?r  tke 
sake  of  convenience  from  the  body  of  the  entire  legal  system." 
His  analysis  of  status  deserves  to  be  quoted : — 
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*<  On  the  whole,  then,  the  marks  of  a  status  or  condition  are  these : 
— First,  it  resides  in  a  person  as  a  member  of  a  class.  Secondly,  the 
rights  and  duties,  capacities  and  incapacities  composing  the  status  or 
condition,  regard  or  interest  specially  the  members  of  that  class. 
Thirdly,  their  rights  and  duties,  capacities  and  incapacities,  are  so 
considerable  in  number,  that  they  give  a  conspicuous  character  to  the 
individual,  or  extensively  influence  his  relations  with  other  members  of 
society.  This  last  property  is,  I  think,  not  essential ;  and  would  not 
be  regarded  in  a  body  of  law  rationally  constructed." 

This  account  of  Mr.  Austin's  is  not  so  much  incorrect  as 
inadequate.     What  he  tells  us  is  quite  true,  but  it  does  not 
seem  to  exhaust  the  meaning  of  status.     He  asks^  *'  Why,  for 
instance,  should  not  heir,  or  executor,  or  administrator  be  a  status 
as  well  as  husband  and  wife  ?  "  and  he  answers  perhaps  for  the 
purpose  of  commodious  distinction.     Under  status  he  also  in- 
cludes aliens,  magistrates,  and  hired  servants  as  well  as  slaves. 
At  present  it  would  be  premature  to  examine  whether,  in 
a  sound  jurisprudence,  those  classes  ought  to  be  embraced  by 
status,  nor  is  it  necessary.    The  first  problem  to  solve  is  the 
meaning  of  status  in  the  Boman  Law  ;  and  for  this  purpose  it 
is  enough  to  observe  that  aliens  are  not  considered  under  the 
law  of  persons,  and  that  hired  servants  belong  to  the  region  of 
obligatio  and  contract,  under  the  law  concerning  things.    If; 
therefore,  Austin's  explanation  applies  as  much  to  classes  ex- 
cluded from,  as  it  does  to  classes  included  in,  ihe  jus  de  per- 
sonis,  it  is  manifest  that  he  has  not  found  the  right  key,  assum- 
ing, for  the  present,  that  there  is  a  right  key.      If  the  jus  de 
personis  be  not  a  mere  heap  of  partially  related  fragments,  and 
if  there  be  any  special  principle  underlying  it,  that  principle 
is  still  to  be  sought  for. 

The  next  explanation  is  M.  Blondeau's.  It  is  based  on  the 
notion  of  capacity.  The  idea  of  legal  capacity  is  defined  by 
Mr.  Austin  with  his  usual  clearness. 

*'  A  person  is  capable  of  a  given  right,  or  is  capable  of  a  given 
duty,  if,  on  the  happening  of  a  given  event,  the  law  would  invest 
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the  person  with  that  given  rights  or  would  impose  on  the  person  that 
given  dutj.  A  person  is  incapable  of  the  given  right  or  dntj,  if  on 
the  happening  of  the  given  event,  the  law  would  not  invest  him  with 
the  given  right,  or  would  not  impose  upon  him  the  given  dutj,  A 
slave,  for  example,  is  incapable  of  acquiring  property,  bj  conveyance 
for  valuable  consideration,  free  gift,  descent,  or  otherwise.  A  freeman 
is  capable  of  acquiring  that  right,  by  those  or  other  means." 

Again — 

^'This  term  capacity  or  incapacity  is  the  abstract  of  the  term 
capable  or  incapable.  To  have  a  capacity,  is  to  be  capable  ;  and 
to  be  capable,  is  to  have  a  capacity." 

The  view  proceeded  on  by  M.  Blondeau  and  others  is  that 

the  object  of  the  Institutional  Writers  was  to  single  out  the 

classes  subject  to  incapacities  for  the  convenienoe  of  exposi^ 

tion.    This  contains  much  that  is  plausible.    The  Indian  Penal 

Code  has  a  chapter  in  the  beginning  in  which  are  enumerated 

the  classes  generally  incapable  of  committing  crimes^  and  this 

is  convenient^  for  it  saves  the  trouble  of  repeating  under  each 

crime^  what  classes  are  incapable  of  committing  it.     On  the 

other  hand,  those  classes  that  are  incapable  of  committing  only 

one  or  a  very  few  crimes  are  not  placed  in  the  preliminary 

chapters^  but  are  mentioned  in  connection  with  the  particular 

crimes  that  they  are  incapable  of  committing.     This  method 

is  reasonable^  and  perhaps  necessary,  but»  as  can  be  shown^  it 

was  not  the  method  of  the  Institutional  Writers^  and  therefore 

it  does  not  give  us  the  principle  upon  which  they  proceeded. 

In  the  first  place^  if  the  plan  of  the  Institutional  Writers 
had  been  to  give  apart  the  classes  of  '^  incapables^"  it  has 
been  most  imperfectly  executed.  Soldiers^  aliens,  the  deaf 
and  dumb,  persons  unmarried  or  childless,  were  subject  to 
various  incapacities,  but  doju^t  occupy  a  place  in  the  Law  of 
Persons.  Of  course,  it  is  open  to  say  that  their  plan  was  not 
consistently  followed  out,  but  it  seems  fairer  to  try  and  find 
some  solution  that  will  acquit  of  them  of  this  inconsistency. 

But,  in  the  second  place,  the  most  cursory  inspection  of 
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the  Institutes  reveak  the  fact,  that  the  Roman  writers  almost 
uniformly  mention  any  incapacity  along  with  the  subject 
matter  to  which  it  refers.  Thus  the  incapacities  of  sons  under 
the  patria  poteatas  crop  out  in  the  exposition  of  property,  in 
testamentary  matters,  and  in  contracts  and  torts.  So  in  regard 
to  slaves,  whose  inabilities  form  a  long  title  in  connection 
with  stipulations.  This  explains  what  appeared  to  Mr.  Austin 
as  so  anomalous,  namely  that  part  of  what  he  considered  as 
belonging  to  the  Law  of  Persons  is  taken  up  under  the  Law 
of  Things.  This  is  anomalous  only  to  one  who  regards  it  as 
a  part  of  the  institutional  scheme,  to  group  together  the 
leading  classes  for  the  convenience  of  exposition.  But  we  are 
not  obliged  to  take  that  supposition.  We  may  hold  that  the 
deliberate  purpose  of  the  Institutional  Writers  was  to  expound 
incapacity  in  detail,  under  the  particular  head  of  law  to 
which  it  applied.  This,  at  all  events^  was  their  practioe,  and 
ought  to  be  considered  at  least  good  prima  facie  evidenoe  of 
their  intention. 

Without  accumulating  evidence  that  any  attentive  reader 
of  the  Institutes  can  gather  for  himself  as  to  the  actual  mode 
of  dealing  with  the  classes  of  ''  incapables/'  one  single  crucial 
instance  may  be  referred  to.     The  treatment  of  the  peregrm 
by  Gains  is  most  instructive.    He  never  contemplates  ifft  s 
moment  that  logically  the  peregrini  ought  to  be  distinguisbed 
from  any  other  class  of  persons;   for  he  expressly  mentions 
the  "  eondieio  peregrinV^      Condicio  is  the  regular   eynonyta 
for  status,  and,  if  the  Law  of  Persons  be  the  Law  of  Status, 
as   Mr.   Austin    distinctly  holds,  then    unquestionably,  the 
peregrini  ought  to  be  reckoned  among  the  classes  of  person?. 
Does  Gains  then  give  us  a  division  into  cives  and  peregrini  a8 
he  does  into  libertini  and  ingenui  f     Nothing  of  the  sort    The 
peregrini  are  indeed  mentioned  in  the  First  Book,  but  not  as 
an  independent  class ;  they  are  introduced  in  connection  with 
the   potestasy  simply  as  a  class  incapable  of    acquiring  i^« 
Peregrinitas  is  dealt  with  as  involving  incapacity,  just  in  the 
same  way  as  other  causes  of  incapacity,  under  the  particular 
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head  of  law  to  which  it  refers.  In  subsequent  books^  pere-' 
ffrinUas  is  mentioned  as  preventing  the  acquisition  of  lej^^acies, 
or  frustrating  stipulations.  Nothing  can  be  clearer  than  that 
it  was  no  part  of  the  scheme  of  Gains  to  give  an  account 
of  the  peregrird  detached  from  the  general  body  of  the  law ; 
on  the  contrary,  he  decisively  adopts  the  alternative  plan,  of 
treating  the  incapacity  under  the  special  right  to  which  it 
refers.  If  thus  the  pereffrini,  to  whom  Gains  attributes  a 
condieio  or  status  are  so  dealt  with,  what  reason  can  there  be 
for  supposing  that  in  similar  cases  Gains  adhered  to  a  principle 
from  which  in  this  instance  he  strikingly  departs  ? 
t:  Between  peregrinitas  and  the  other  examples  of  status  one 

distinction  may  be  noted.  Peregrinitas  was  nothing  more 
>i  than  an  incapacity ;  it  was  not  the  basis  of  any  positive  rights 
f  or  duties.  No  relation  of  authority  or  subordination  was 
c  created  by  it.  But  all  the  classes  that  have  been  enumerated 
f  in  the  Table  as  composing  the  department  of  jus  de  personis, 
altKongh  more  or  less  subject  to  incapacity,  are  more  charac- 
teristically marked  by  positive  duties,  as  the  duties  of  a  slave, 
a  wife,  a  son. 

Two  reasons  have  now  been  given  for  holding  that  the 
^'law  of  status  "  is  not  the  "  law  of  incapacity ;  "  first,  because 
capacity  is  a  more  extensive  topic  than  status ;  and  secondly, 
because  the  Institutional  Writers  have,  as  a  matter  of  fact, 
departed  from  the  plan  of  constituting  a  classification  based  on 
the  notion  of  incapacity.  Those  reasons  are  much  strengthened 
by  a  third  consideration,  namely,  that  *^  incapacity  "  is  not  a 
leading  characteristic  of  the  classes  of  persons,  but  is  altogether 
derivative  and  secondary.  To  borrow  the  language  of  logic, 
it  is  not  of  the  essence  of  any  class,  but  is  merely  a  proprium, 
flowing  necessarily  from  the  definition  of  the  class,  but  not 
otherwise  a  part  of  it.  A  slave  is  incapable  of  binding  him- 
self by  contract,  but  why  ?  For  the  obvious  reason  that  the 
law  did  not  afibrd  him  the  means  of  performing  his  obliga- 
tion. An  obligation  binds  one  to  do  or  to  give,  but  all  that 
the  slave  had  was  his  master's,  and  he  could  do  nothing  except 
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with  his  permission ;  so  that  it  is  not  within  the  slave's  power 
to  perform  what  he  might  promise.  A  son  could  not  sae  his 
father^  for  the  very  sufficient  reason  that  the  father  owed  him 
no  duties.  In  like  manner,  whatever  incapacities  a  tutor  or 
guardian  was  under,  may  be  traced  to  the  duties  he  owed  to  his 
ward ;  and  whatever  incapacities  the  ward  was  subjected  to 
flowed  from  the  necessary  authority  of  the  guardian.  Thus  the 
incapacity  of  a  slave  or  a  son  to  deal  with  men  generally  was 
simply  another  way  of  stating  the  special  relation  subsisting 
with  the  master  or  father.  The  law  would  have  been  self- 
contradictory  if  it  had  allowed  a  slave  to  create  obligatioiu 
inconsistent  with  the  rights  of  his  master.  The  incapacity  of 
a  wife  to  marry  during  the  life  of  her  husband  is  simplj 
another  way  of  saying  that  she  already  has  a  husband.  If 
then  in  the  notion  of  Mtatus^  the  positive  duties  involved  an 
of  primary  significance,  and  '^  incapacity  "  altogether  derivi- 
tive  and  subordinate,  it  is  manifest  that  the  true  key  to  the 
problem  must  be  sought  in  the  nature  and  relation  of  the 
positive  duties.  Whatever  may  have  been  the  purpose  of  the 
division  into  jus  de  personis  and  jus  de  rebus,  it  cannot  hare 
been  for  the  sake  merely  of  convenience,  to  bring  to  the  front 
the  classes  subject  to  legal  incapacities. 

The  last  solution  remaining  to  be  noticed  is  Savigojis. 
Unfortunately,  his  later  observations  were  not  before  Ur. 
Austin,  and  have  thus  escaped  a  searching,  though  it  mightkave 
been  appreciative  criticism.  On  the  whole,  Savigny's  theory 
impresses  us  more  favourably  than  either  of  the  two  others. 
He  proceeds  in  the  right  way,  by  inquiring  what  common 
characteristics  pervade  the  different  classes  of  persons.  Nega- 
tively, he  holds  that  the  jus  de  personis  is  not  based  on  the 
notion  of  incapacity ;  positively,  that  it  coincides  with  familj- 
law.  What  Gaius  meant  to  give  was  an  account  of  the  rights 
and  relations  connected  with  the  family ;  and  in  this  SaTignj 
believes  he  not  only  took  the  most  convenient  arrangement 
for  the  subject-matter  of  Roman  Law,  but  struck  on  a  deep- 
seated  principle  of   classification  that  must  form  a  part  of 
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every  system  of  law.  Savigny  holds,  then,  that  the  words 
state  or  condition  of  men  must  be  limited  and  confined  to 
their  state  or  condition  in  the  family.  According  to  him,  rights 
may  be  arranged  most  advantageously  in  three  great  classes — 
family,  property,  obligation.  Without  at  present  arguing  this 
point,  it  will  be  sufficient  to  examine  whether  Savigny 
accurately  renders  the  notion  of  sfatuSi  as  understood  by 
Oaius,  and  if  so,  whether  the  law  of  status  should  not  rather 
be  named  the  law  of  the  family. 

A  great  part  of  the  law  of  persons  obviously  falls  within 
the  circle  described  by  Savigny.  The  powers  of  fathers  over 
their  children,  or  of  husbands  over  their  wives,  are  manifestly 
leading  branches  of  family *Iaw.  Slaves  could  not,  from  the 
prevailing  modem  point  of  view,  be  regarded  as  part  of  the 
family ;  but  they  were  so,  undoubtedly,  according  to  the  most 
ancient  principles  of  Boman  Law«  If  slaves  are  included, 
freedmen  or  emancipated  slaves  might  also  claim  a  place. 
Guardianship  is  intended  to  supply  the  want  of  paternal 
authority,  and  may,  with  a  little  stretch,  be  assigned  to  the 
family.  The  Curatorship  of  an  insane  or  foolishly-extravagant 
person  can  hardly  be  considered  to  belong  to  family  law ;  still 
less  the  manoipium.  A  father  had  the  right  to  sell,  or  rather 
mortgage,  his  child  to  a  stranger,  but  the  servitude  of  the 
unlucky  child,  which  severed  him  from  his  family,  can  scarcely 
be  placed  in  the  same  category  as  his  position  under  the 
potestas.  On  the  whole,  however,  if  a  liberal  extension  be 
given  to  the  word  **  family,"  the  subject-matter  of  the  law  of 
persons  is  all  more  or  less  connected  with  it«  It  is  a  diiferent 
question  whether  Gains  really  meant  by  the  law  of  persons 
nothing  more  or  less  than  family-law.  Savigny  himself  points 
out  that  if  such  had  been  the  purpose  of  Gaius,  it  was  not 
steadily  kept  in  view.  Thus  marriage,  the  most  important  fact 
relating  to  the  family,  has  no  distinct  position  assigned  to  it, 
but  is  introduced,  as  it  were,  by  a  side  wind,  as  the  legal 
origin  of  the  patria  potestas.  For  the  same  reason,  the  subject 
of  relationship,  by  consanguinity  or  affinity,  ought  to  have  a 
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conspicuous  place ;  yet  it  is  never  in  the  whole  law  of  persons 
once  alluded  to.  Those  are  rather  damaging  concesdons  to 
make^  for  if  the  object  of  the  Institutes  were  to  give  an 
exposition  of  family*law^  it  is  surprising  that  of  the  two  most 
prominent  topics  one  should  be  mentioned  only  incidentally,  and 
the  other  not  even  referred  to.  There  is,  however,  a  still 
greater  difficulty  behind.  If  the  law  of  persons  is  meant  to 
contain  the  fami]y*law,  it  ought  to  embrace  the  effect  of  family 
relations  on  property.  Now,  the  family  relations,  whether 
regarded  as  investing  one  with  property  or  rendering  him 
incapable  of  proprietary  rights,  are  introduced  in  their  place 
under  the  law  of  property,  simply  as  investitive  or  incapaci- 
tating facts.  Nay,  more ;  the  family  relations  have  a  bearing 
on  obligation,  and  are  again  in  the  proper  place  referred  to 
in  the  exposition  of  obligations.  Taking  all  these  facts  into 
consideration,  it  is  difficult  to  arrive  at  any  other  opinion  tbtt 
that  in  restricting  statue  to  family-law,  Savigny  unduly  limits 
its  scope. 

If  M.  Blondeau^s  theory  must  be  given  up,  and  Austin's 
gives  way  before  Savigny's,  while  Savigny's  may  almost  be 
said  to  be  disposed  of   by  himself,  must  we  hold  that  the 
selection  of  classes  in  the  law  of  persons  was   determined 
without  any  guiding  principle  ?    Before  resigning  ourselves  to 
this  conclusion,  several  points  require  to  be  considered*  It 
will  be  seen  on  a  glance  at  the  table  of  persons,  that  Ghdfls 
affected  the  mode  of  division  known  as  dichotomy*      Men  9it 
divided  into  free  and  slaves,  the  free  again  into  those  aliens 
juruy  and  those  sui  juris ;  into  those  sui  jurisy  and  those  under 
a  tutor  or  curator,  and  those  who  are  entirely  their  own 
masters.    A  little  reflection  will  show  that  the  classification  Is 
not  pedantic,  but  really  solid  and  exhaustive.     Taking  the 
classes  marked  A,  B,  C,  D,  &c.,  in  the  Table,  it  will  be  seenthut 
they  are  mutually  exclusive.     Those  classified  as  slaves  cannot 
appear  Under  any  of  the  suCdeeding  divisions.     Children  iindef 
the  potestas  are  not  iucluded  in  any  of  the  other  classed* 
Women  tinder  tke  power  of  their  husbands  are  released  froni 
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tutelage^  and  women  are  under  tutelage  if  they  are  not  in  the 
power  of  husband  or  father.     Adding  to  the  seven  classes  the 
remaining  class  of  those  who  are  not  under  personal  subjec- 
tion^ we  shall  have  the  entire  roll  of  citizens.     If  one  had 
taken  up  a  position  on  the  Gapitoline  Hill,  and  had  assembled 
the  Roman  people,  and  marshalled  them  into  divisions,  every 
person  would  have  had  a  division  to  go  to,  and  not  more  than 
one  division  would  have  been  entitled  to  him.    JN'obody  would 
have  been  overlooked,  nobody  would  have  been  counted  twice. 
This  arrangement  is  too  perfect  to  have  been  the  work  of 
accident ;  and  indeed  the  explanation  of  it  is  obvious.     The 
classes  fall  into  two  broad  divisions — (I.)  those  who  are  per-^ 
fectly  sui  juris y  that  is,  subject  to  no  one's  authority,  and  them- 
selves capable  of  exercising  authority  over  others;  and  (2.) 
persons  under  various  kinds  of  subjection.     In  early  times  the 
class  of  persons  not  under  control,  and  at  the  same  time  exer* 
cising  no  control  over  others,  must  have   been  exceedingly 
smalt,  even  if  it  had  any  representative  at  all :  so  that  we  may 
say  broadly,  Boraan  Society  was  composed  of  two  main  classes, 
a  small  one  having  the  right  to  rule,  and  a  large  one  whose  duty 
it  was  to  obey.     Society  was  framed,  and  all  the  business  of  life 
transacted,  on  the  basis  of  personal  subjection.     There  is  evi- 
dence of  a  period  in  Boman  history  when  the  whole  law  was 
exceedingly  scanty;  when  the  law  of  obligations  was  repre* 
aented  by  a  few  delicts,  the  law  of  property  by  a  few  reli** 
gious  ceremonies,  when  no  testaments  existed,  and  when  the 
succession  to  property  was  bound  up  with  the  headship  of  the 
family.     At  such  a  time  the  law  of  status  was  everything,  the 
law  of  contract  nothing,  and  the  law  of  property  next  to 
nothing.      In  every  legal  difficulty,  the  first  question  that 
would  be  asked  was,  what  was  the  status  of  the  parties  ?    Once 
that  point  was  asceiftained,  in  the  generality  of  cades  the  diffi«> 
culty  would  disappear*     To  a  lawyer,  the  constant  fact  that  he 
must  never  lor  one  moment  lose  sight  of,  that>  wherever  he 
turned^  constantly  met  his  gaze,  was  staius*    Hence,  the  rules 
for  determining  sUUus  mttst  have  been  objects  of  engi^ossing 
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care  and  attention,  and  have  thrown  the  other  topics  of  law 
comparatively  into  the  shade.  If  we  take  a  period  immediately 
subsequent  to  the  Law  of  the  XII.  Tables,  we  can  see  that  thd 
reasons  for  giving  a  prominent,  and  indeed  foremost,  place  to 
the  subject  of  status  are  irresistible.  At  such  a  time  the 
peregrini  would  not  be  included  in  status^  because,  among  other 
reasons,  they  were  unknown  to  the  law,  and  simply  ignored 
by  it- 
It  is  important  to  estimate  the  place  of  status  in  the  earliest 
times,  because,  although  when  Gains  came  to  write  his  Insti- 
tutes, the  law  of  property,  testaments,  and  contracts  was  fully 
developed,  still  all  the  ancient  heads  of  status  were  either  in 
active  existence,  or,  at  all  events,  were  of  more  than  antiquarian 
interest,  and  considerable  allowance  must  be  made  for  the  per- 
sistency of  old  ideas  on  the  Roman  jurists.  Between  Gains 
and  Justinian,  however,  much  of  the  law  of  persons  had  become 
quite  obsolete.  Of  the  three  forms  of  dominion  over  free  per- 
sons, the  potestas  over  children,  the  manus  over  wives,  and  the 
mancipium  over  other  free  persons,  the  manus  and  mancipium 
have  become  obsolete^  and  the  severity  of  the  potestas  relaxed* 
The  tutelage  of  women  is  forgotten.  Still  more  striking  is  the 
difference  between  the  Institutes  and  any  modern  system  of 
law.  Slavery  is  gone,  the  potestas  over  children  is  entirely 
changed  in  character,,  and  almost  the  only  direct  representa- 
tive of  the  taident  jus  depersonis  is  the  guardianship  of  minors 
and  imbeciles.  Where  slavery  exists,  it  will  probably  be 
relegated  to  the  law  of  property.  The  law  of  status  from  a 
position  of  exclusive  and  paramount  importance  has  sunk  into 
almost  complete  insignificance.  The  family^  which  played  an 
important  part  in  it,  has  long  ceased  to  be  the  unit  of  the 
State ;  it  has  withered,  and  the  individual  has  become  more 
and  more.  The  charge  is  summed  up  by  Sir  Henry  Maine  in  a 
single  sentence,  that  the  progress  of  civilization  has  been  from 
status  to  contract.  The  law  of  contract  is  to  us  what  status  was 
in  the  oldest  Roman  law.  Accordingly,  contract  must^ve  the 
principle  of  division  to  a  modem  code,  just  as  status  did  to 
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Ghuas.  Gains  attempted  to  give  an  exhaustive  enumeration 
of  the  species  of  authority  exercised  by  private  citizens  over 
private  citizens^  as  they  were  known  to  his  law ;  and  he  would 
have  justified  his  course  by  the  intrinsic  importance  of  that 
department  of  law,  and  by  the  community  of  character  pos- 
sessed by  the  different  classes*  It  would  have  been  extremely 
difficult  for  him,  even  had  the  requirements  of  a  philosophical 
classification  been  more  imperative  than  they  were,  to  have 
brought  together  status  and  obligation  not  only  because  of  the 
modem  origin  of  the  latter^  but  of  the  apparent  discordance  of 
their  nature.  It  would  have  been  a  greater  heresy,  even,  than 
to  ask  an  English  lawyer  of  the  old  school  to  fuse  the  law 
of  real  and  personal  property.  In  the  time  of  Justinian  the 
reasons  for  separation  were  greatly  weakened,  but  the  position 
of  slavery  would  have  been  almost  enough  to  cause  the  old 
classification  to  be  kept  up,  even  if  the  jurists  of  that  day  had 
been  ambitious  to  do  more  than  copy  Grains. 

So  far  the  true  character  of  the  jus  de  personis  is  clear ; 
it  is  an  historical  aggregate.  Is  it  anything  beyond  ?  Does 
it  involve  a  fundamental  distinction,  that  must  always  be 
recognised  in  jurisprudence?  Before  endeavouring  to  -an-* 
8wer  that  question,  it  is  desirable  to  state  with  more  precision 
what  is  included  by  Gains  and  Justinian  under  the  jxas  de 
persoms.  There  is  (1.)  an  enumeration  of  the  classes,  specify-* 
ing  in  what  ways  one  may  become,  or  cease  to  be,  a  member  of 
any  class  ;  and  (2.)  an  account,  brief  and  scanty,  however, 
of  the  personal  duties  constituting  the  status.  The  jus  de  per* 
sonis  comprehends  a  description  of  status,  and  of  the  duties 
owed  by  persons  to  persons  thence  arising.  In  other  words,  it 
explains  status^  and  the  rights  ad  personam  belonging  thereto ; 
what  the  effect  of  staius  on  the  ownership  and  transmission  of 
property,  on  inheritance,  and  on  obligations  was,  is  examined 
under  these  respective  heads.  In  so  far  as  status  consists  of 
incapacities  it  is  dealt  with  exactly  in  the  same  way  as  other 
causes  of  incapacity. 

Modem  jurists  find  the  deepest  principle  of  classification  in 
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the  nature  of  rights  themselves^  in  the  familinr  distinotion 
between  rights  in  rem  and  rights  ad  personam.  A  right  in  rem 
imposes  a  duty  not  on  any  specified  individual,  but  on  all  men 
generally,  and  a  duty  not  of  a  positive,  but  of  a  wholly  nega- 
tive kind.  This  is  the  juridical  character  of  property*  The 
ownership  of  an  article  implies  that  it  is  the  duty  of  all  men 
generally,  not  of  any  special  individual,  to  abstain  from  inter* 
rupting  the  owner  in  the  use  and  Enjoyment  of  it.  A  right 
ad  personayn  implies  a  duty  binding  on  a  specified  individual 
or  individuals  only,  and  which  may  be  either  positive  or  negar 
live.    This  class  of  rights  is  exemplified  in  every  contract. 

If  the  division  into  rights  in  rem  and  rights  ad  personam  be 
assumed  as  fundamental,  the  jus  de  persomsj  in  so  far  as  it 
imposes  duties  on  specified  individuals,  is  evidently  a  source  of 
rights  ad  personam.  Is  the  proper  place  of  the  jus  de  pereonie 
alongside  contracts,  as  a  co-ordinate  division  of  rights  ad  per^ 
sonam?  If  so,  what  would  be  the  relation  between  the  two 
departments  ?  In  other  words,  what  is  the  difierence  between 
staiiLs  and  contract  T 

In  executing  a  contract,  the  law  seeks  only  to  ascertain  the 
intention  of  the  parties;  to  that  intention,  when  once  die* 
covered,  obligatory  force  is  ascribed.  Every  duty  arising 
from  a  contract  has  been  freely  and  voluntarily  accepted.  The 
determining  cause  of  obligation  is  the  will  of  the  person  who 
is  bound.  But  the  rights  and  duties  constituting  a  status  are 
not  determined  by  the  parties  themselves,  but  by  the  law,  and 
not  according  to  their  wishes,  but  according  to  its  idea  of  what 
is  best.  In  this  lies  the  fundamental  difference  between  the 
status  of  a  slave  and  the  position  of  a  servant  by  contract* 
The  work  done  by  both  may  be  substantially  the  same,  only 
perhaps  harder  in  the  case  of  the  free  labourer,  but  the  slave 
has  no  choice  as  to  what  he  will  do,  or  when  he  will  do  it, 
while  the  free  labourer  can  regulate  both,  without  hindrance 
from  the  law.  Mr.  Austin  speaks  of  the  relation  of  master 
and  servant  as  an  example  of  status^  and  adduces  in  support  of 
this  view,  the  fact  that  the  master  has  an  action,  not  only  against 
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his  servant  for  breach  of  contract,  but  also  against  one  who 
entices  him  away.  If  the  relation  were  one  of  contract  simply^ 
ihere  would  be  an  action  for  breach  of  contract^  but  not 
against  a  person  who  induced  the  servant  to  break  his  con- 
tract* Again,  in  the  case  of  marriage^  a  husband  can  recover 
damages  against  the  person  who  persuades  his  wife  to  violate 
her  fidelity^  as  well  as  obtain  a  dissolution  of  the  marriage.  On 
the  other  hand^  it  is  to  be  observed  that  the  wife  has  no  action 
against  the  woman  who  leads  her  husband  astray.  So  that^ 
if  Mr.  Austin's  test  be  rigorously  applied,  the  wife  would 
have  a  statuSf  but  not  the  husband — the  servant,  but  not  the 
master ;  and  we  should  be  compelled  to  take  up  the  duties  of 
the  wife  under  one  division  of  law,  and  the  duties  of  the  bus* 
band  under  another.  It  seems  rather  that  the  special  cha- 
racter of  status  upon  which  Mr.  Austin  has  seized  belongs  to 
the  old  atmosphere  of  the  jus  de  peraonia,  and  is  too  narrow  to 
support  a  legal  classification.  Unquestionably,'  however^  the 
remedy  against  third  parties  not  privy  to  a  contract  would 
fully  justify  a  distinction  of  species^  although  not,  probably, 
of  genera. 

The  true  logical  characteristics  of  status  as  opposed  to  con- 
tract are  well  exemplified  in  the  case  of  marriage.  Marriage 
is  commonly  spoken  of  as  a  contract,  as  it  is  a  state  supposed  to 
be  created  by  the  consent  of  the  parties.  But  if  it  be  a  con- 
tract, it  is  one  of  which  nearly  all  the  terms  are  fixed  by  the 
lawi  and  the  parties  have  no  power  to  vary  them.  The  dura- 
tion of  the  contract  is  unalterably  settled  by  law,  beyond  the 
power  of  the  parties  to  modify  it.  The  law  recognises  no 
stipulation  for  liberty  of  "  consortium,"  and,  in  a  word — for  it 
is  needless  to  heap  up  details--»nearly  all  the  duties  of  married 
persons  are  fixed  by  the  law,  and  the  only  thing  left  to  the 
consent  of  the  parties  is  whether  or  not  they  shall  enter  into 
the  state  of  matrimony.  But  for  this  small  fraction  of  free 
volition,  marriage  would  never  be  thought  of  in  any  other 
light  than  as  a  etaius.  Now,  among  the  Hindoos,  the  consent 
of  the  parties  is  eliminated,  and  yet  in  all  substantial  respects 
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marriage  is  not  a  different  inetitution  in  India  from  wbat  it  is 
here.  There  as  well  as  here  the  cardinal  feature  of  marriage 
exists,  namely,  that  it  is  made  for  us,  not  by  us.  There  is 
only  Hobson's  choice.  The  parties  to  the  contract,  so-called, 
are  not  permitted  to  make  such  an  arrangement  as  would  be 
for  mutual  convenience,  but  all  must  be  stretched  like  Pro* 
crustes  on  the  same  bed.  Whether  the  relation  of  the  sexes 
ought  to  be  left  to  free  contract  is  a  question  of  public  policy^ 
but  the  manner  in  which  it  is  decided  cannot  be  without  effect 
in  fixing  the  position  of  marriage  in  a  scientific  classification  of 
legal  topics. 

The  Boman  Law^  in  the  course  of  its  eventful  history^ 
exemplifies  marriage  both  as  a  status  and  as  a  contract.  The 
authority  of  the  husband  over  the  wife,  as  regains  both  her 
person  and  property,  was  called  manua^  and  it  still  eitisted^  in 
the  last  stage  of  decay,  in  the  time  of  Gains.  The  wife  was 
placed  in  the  position  of  a  child,  and  is  spoken  of  fls,  in  law, 
the  daughter  of  her  husband.  Marriage  was  regarded  us 
creating  a  statxiSi  although  it  was  made  certainly  with  the 
consent  of  the  husband,  and  probably  also  with  the  consent  of 
the  wife.  When,  however,  the  manus  fell  into  desuetude,  its 
place  was  left  unoccupied.  The  husband  had  no  control  ov^ 
his  wife's  property,  unless  it  was  given  him  by  the  marriage 
contract ;  and  either  husband  or  wife  could  dissolve  the  mar- 
riage at  pleasure.  Marriage  then  became  substantially  a  free 
contract,  for  although,  in  the  eye  of  the  law,  it  was  perpetual, 
yet  it  could  at  any  time  be  dissolved  without  the  interposition 
of  a  court  of  law.  Subsequently,  this  liberty  was  restricted. 
A  species  of  legislation  arose,  the  object  of  which  was  to  bribe 
persons  into  marriage,  and  to  bribe  them  to  keep  in  it.  The 
policy  adopted  resembled  our  Irish  Land  Act,  which,  dealing 
with  precarious  tenancies,  established  a  series  of  checks  against 
capricious  eviction. 

A  broad  distinction  is  thus  found  to  exist  between  staiKlM 
and  contract :  in  the  former  the  will  of  the  lawgiveif  is  para'- 
mount,  in  the  latter  the  volition  of  the  contracting  parties. 
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This  distinodoD,  although  well  marked  in  extreme  oases^  is 
not  absolute.  Even  in  marriage  the  will  of  the  parties  is  notj 
in  our  law,  altogether  ignored.  The  law  makes  the  cap,  but 
it  does  not  compel  them  to  put  it  on.  So  even  in  the  freest 
contracts,  the  State  occasionally  interposes  by  way  of  res  trie- 
tion  or  prohibition,  but  generally  for  no  other  purpose  than  to 
faioilitate  the  realization  of  the  wishes  of  the  parties.  In 
eases  like  the  Irish  Land  Act  or  the  Factory  Acts,  the  law 
purposely  limits  the  freedom  of  contract ;  and  where  its  inter^ 
ference  is  limited  to  a  single  point,  namely,  to  protect  a  class 
against  its  feebleness,  and  enable  it  to  obtain  the  terms  it 
would  alone  consent  to  without  the  irresistible  pressure  of  unto- 
ward circumstances,  the  proper  course  would  doubtless  be  to 
regard  the  relation  as  still  one  of  contract.  The  law  aims 
merely  at  putting  the  persons  on  an  equality  in  making  the 
terms  of  the  contract.  Far  different  is  the  purpose  of  its 
interference  in  marriage,  or  in  determining  the  duties  of 
parents  towards  children  or  guardians  towards  wards.  The 
overruling  consideration  is  not  the  wishes  of  the  parties  con- 
cerned, but  public  policy — what  the  State  conceives  to  be  the 
most  beneficial  relation.  The  difference,  then,  between  the 
two  principles  seems  adequate  to  support  all  that  is  contended 
for,  namely,  a  division  between  Btatus  and  contract  as  sources 
of  rights  ad  personam. 

The  proposition  that  status  should  be  co-ordinated  with  con- 
tract, as  the  two  leading  branches  of  rights  ad  personam,  is  con- 
demned by  Savigny,  on  the  ground  that  the  difference  between 
contract  and  family  obligations  is  too  vast  for  them  to  be 
brought  into  so  close  a  connection.  The  difficulty  of  following 
any  other  course  appears  from  Savigny's  own  proposal.  He 
divides  family  law  into  pure  and  applied — the  applied  family 
law  relating  to  the  effect  of  the  family  relation  on  property, 
and  he  would  postpone  the  second  part  until  after  the  law  of 
property  or  obligation.  It  seems  not  worth  while  making  a 
special  department  of  family  law,  and  splitting  it  up  into  two 
sections,  one  at  the  beginning  and  the  other  almost  at  the  end 
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of  the  exposition.  Another  mischief  would  be  in  giving  '  up 
the  distinction  of  rights  in  rem  and  rights  ad  personam  as  the 
basis  of  classification.  Whether  the  practical  value  of  that 
distinction  is  as  great  as  its  logical  thoroughness,  is  a  questioB 
that  cannot  be  examined  at  the  end  of  an  argument  already 
too  long.  The  object  of  the  present  inquiry  is  narrower; 
assuming  the  propriety  of  classifying  law  according  to  rights 
in  rem  and  rights  ad  personam,  what  place  ought  to  be  assigned 
to  the  jus  de  personis  f  It  will  suffice  if,  on  the  present  occa- 
sion, the  old  division  into  jus  de  pers&ais  and  jus  de  rdus  is 
shown  to  have  no  paramount  daim  to  the  attention  of  a 
modem  jurist,  and  if  the  ground  is  cleared  for  an  arrangement 
based  upon,  and  suited  to,  the  necessities  of  modem  law. 
For  it  must  always  be  borne  in  mind  that  the  true  principle  of 
arrangement  must  be  looked  for  in  the  material  arranged; 
that  it  must  be  evolved  from  within  the  subject-matter,  not 
imposed  upon  it  as  a  law  from  without 


abt.  IX.— the  law  op  distress. 

IT  has  been  said  that  no  subject  has  given  rise  to  more  legis« 
lation  than  that  of  distress.*  We  may  safely  affirm  that 
there  are  few  branches  of  the  law  in  which  legislation  is  more 
urgently  required.  We  need  hardly  remark  that  this  state  of 
things  is  a  perfectly  natural  result  of  our  system  of  framing 
legal  procedure.  Instead  of  inventing  an  original  remedy,  we 
usually  prefer  to  give  a  new  scope  to  an  old  process.  Instead  of 
revising  the  details  of  such  process,  we  leave  them  tmtouched 
until  their  inconTenience  becomes  intolerable.  A  measure  is  then 

«  3  Reeves'  English  Law  555  n.  (last  ed.) 
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hastily  passed  to  redress  the  most  pressing  grievance^  but  no 
attempt  is  made  to  remove  less  obvious  anomalies^  or  to  bring 
the  anoient  remedy  into  complete  accordance  with  the  wants 
and  ideas  of  modern  society.    Of  this  method  of  legislation 
the  law  of  Distress  affords  an  admirable  illustration.  Originally 
derived  from  the  Gothic  nations  of  the  Continent,*  this  process 
was  employed  by  our  Anglo  Saxon  ancestors  to  compel  the 
appearance  of   a  debtor  in  court.    Under  a  law  of  Canute, 
passed  to  prevent  the  unfair  exercise  of  this  power^  the  de- 
fendant was  to  be  thrice  summoned  to  submit  to  the  judgment 
of  the  hundred^  and  a  fourth  day  of  appearance  was  to  be 
fixed  by  the  shire;  after  which^  if  the  misguided  man  still 
eoutinued   contumaoioust  the  complunant   might  seize    his 
goods,  t    From  a  very  early  period,  by  the  custom  of   the 
realm,  as  Fleta  tells  us,  a  man  might  seize  and  impound  beasts 
which  he  found  trespassing  upon  his  land,  until  he  received 
compensation  for  the  injury 4    After  the  introduction  of  the 
feudal  system,  distress  became  the  ordinary  means  of  com- 
pelling tenants  to  perform  the  services  and  to  pay  the  fines 
and  amerciaments  incident  to   their  tenure.  §     The   barons 
found  ibe  seizure  of  the  tenant's  goods  a  more  speedy  and 
effectual  mode  of  obtaining  satisfaction  than  the  forfeiture 
of  his  feud.    Moreover  they  discovered  in  the  new  remedy 
an  instrument  of  oppression  of  which  they  were  not  slow  to 
avail  themselves.    They  distrained  for  illegal  fines  and  cus- 
toms not  really  due;    stripped  farms  of  the  whole  produce, 
seizing  goods  of  great  value  for  the  smallest  service,  and 
drove  the  chattels  and  cattle  distrained  into  their  castles 
to  prevent  them  from  being  restored  upon  replevin.      The 
Sovereign  did  not  neglect  this  method  of  supplying  his  needs* 
The  records  of  the  Exchequer  relate  that  on  one  occasion 
the  burgesses  of  Gloucester  paid  a  fine  of  three  hundred 
lampreys  that  they  might  not  be  distrained  to  find  the  prisoners 

*  Spelman  Gloss :  tit.  Parous,  p.  447. 

t  1  PalgraTe*8  Rise,  &c.,  of  the  British  Conslitution,  180. 

X  Fleta,  101.  §  Britton,  liv.I,  ch.  28,  58. 
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of  Poictou  with  neoessaries  *^  unless  they  would  do  It  of 
their  own  accord."* 

To  remedy  these  evils  a  series  of  statutes  was  passed, 
extending  from  Magna  Charta  to  Stat.  1  and  2  Ph.  and  M.»  c.  18. 
These  enactments  re-affirmed  the  provisions  of  the  oonunon  law^ 
protecting  the  tenant  against  wrongful  distress^  and  affixed 
heavy  penalties  to  some  of  the  more  audacious  violations  of 
justice. 

With  the  decline  of  the  feudal  system  the  process  of 
distress  lost  much  of  its  oppressive  character.  It  was  no 
longer  a  weapon  in  the  hands  of  a  powerful  baron^  but  merely 
a  summary  mode  of  recovering  rent  reserved  on  a  contract  of 
lease  voluntarily  entered  into.  Means  of  evading  the  process 
were  speedily  discovered.  Since  a  distress  could  only  be 
made  on  the  demised  premises^  the  removal  of  the  goods 
afforded  an  easy  mode  of  depriving  the  landlord  of  his 
remedy.  Since  a  distress  could  only  be  taken  for  rent  in 
arrear  during  the  continuance  of  the  lease ;  the  last  half-year's 
rent,  which  was  generally  not  in  arrear  until  after  the  expicatioD. 
of  the  lease,  could  not  be  distrained  for.  Moreover,  as  the 
distress  was  simply  a  pledge,  to  be  retained  at  the  risk  of  the 
landlord,  until  the  rent  was  paid,  it  afforded  no  remedy  in 
the  case  of  a  tenant  who  obstinately  refused  to  redeem  his 
goods.  The  current  of  l^islation  which  had  previously  been 
exclusively  directed  to  the  protection  of  the  tenant,  under* 
went  a  change,  and  the  object  of  nearly  all  the  statutes  subse- 
quent to  that  last  above-named,  was  to  improve  the  remedy  of 
the  landlord.  He  was  authorised  to  follow  and  distrain  goods 
fraudulently  removed ;  to  distrain  within  a  certain  time  after 
the  determination  of  the  lease;  to  take  certain  classes  of 
goods  not  previously  liable  to  distress,  and  a  complete  revolu«- 
tien  was  effected  in  the  character  of  the  process  by  the 
well-known  Act  of  William  and  Mary,  conferring  on  the 
landlord  power  to  sell  the  goods  distrained. 

•  Madox's  Hiatory  of  the  Exchequer,  chap.  13,  p.  507. 
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The  modern  StatoteB  have  almost  exclusive  reference  to 
distress  for  rent^  and  it  is  to  this  branch  of  the  process  that 
we  propose  to  restrict  onr  remarks.  We  do  not  intend  to  dis- 
cuss the  policy  of  the  law^  or  to  suggest  any  serious  modifi- 
cadon  of  the  privileges  of  the  landlord.  We  take  it  for 
granted  that  this  favoured  individual  should  be  allowed  an 
advantage  over  all  other  creditors  in  the  recovery  of  his 
debt.  Assuming  this,  however,  it  is  obviously  desirable 
that  the  hmdlord's  special  remedy  should  be  so  well-defined 
and  simple  as  to  save  him  from  the  danger  of  error,  and  the 
tenant  from  the  temptation  to  avenge  himself  by  an  action 
at  law.  The  process,  moreover,  ought  to  be  applicable  to  all 
cases  in  which  payments  by  way  of  rent  are  reserved. 
Above  all  it  ought  to  occasion  the  least  possible  inconveni- 
ence and  loss  to  the  tenant  Let  us  see  how  far  the  present 
law  of  distress  for  rent  fulfib  these  conditions. 

At  the  very  threshold  of  the  subject,  we  are  confronted 
with  several  important  limitations  of  the  right  to  distrain, 
oompUoated  with  distinctions  of  singular  subtlety.  No  dis- 
tress can  be  made,  except  by  express  agreement^  for  pay- 
ments by  way  of  rent  reserved  on  leases  of  mere  chattels; 
but  a  mixed  payment  of  rent  for  chattels  and  corporeal  here- 
ditaments— as,  for  instance,  rentier  furnished  lodgings — since 
it  is  held  to  issue  out  of  the  hereditaments  only,  may  be  re- 
covered by  distress.  Bent  reserved  on  a  mere  licence  to  use 
premises  for  a  particular  purpose,  as  in  the  common  case  of  a 
letting  of  a  mere  standing  for  machinery,  cannot  be  dis- 
trained for,  but  if  the  letting  is  of  the  exclusive  use  of  a  de- 
fined portion  of  a  room  in  a  mill,  the  landlord  may  resort  to 
this  remedy.  Rent  due  under  a  mere  agreement  for  a  lease, 
although  the  tenant  may  have  entered  under  it,  and  continued 
in  occupation  for  some  years  without  paying  rent,  cannot  be 
recovered  by  distress ;  but  if  the  tenant,  after  entering  into 
occupation,  promises  to  pay  a  certain  rent,  or  even  only  settles 
it  in  account  with  his  landlord,  a  new  agreement  will  be  pre- 
sumed^ under  which  the  landlord  may  have  the  right  to  dis- 
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train.  Under  a  very  ancient*  and  wise  rule  of  the  Common 
Law,  the  remedy  of  distress  is  oonfined  to  rents  of  fixed  amount. 
It  would  be,  obviously  in  the  highest  degree  undesirable  that 
the  landlord  should  have  the  power  of  deciding  for  himself 
the  amount  of  rent  for  which  the  seizure  should  be  made* 
Where  that  amount  has  not  been  certainly  fixed,  he  must 
resort  to  an  action  for  use  and  occupation.  This  rule,  how- 
ever, like,  the  limitations  above*mentioned,  has  been  con- 
strued liberally  for  the  landlord.  According  to  Coke  there 
may  be  a  certidnty  in  uncertainty,  and  it  is  held  that  a  distress 
may  be  made  for  any  rent  which  is  capable  of  being  reduced 
to  a  certainty.  Hence  a  rent  of  9d.  per  cubic  yard  for 
marl  got,  and  Is.  per  1000  for  bricks  made,  may  be  distraiuad 
for,  although  it  is  obvious  that  questions  may  arise  betwecQ 
landlord  and  tenant  as  to  the  amount  of  marl  actually  got^ 
or  the  number  of  bricks  actually  made. 

Another  rule  of  great  antiquity  is,  that  the  person  distndn* 
ing  must  possess  a  reversion  in  the  demised  premisestf 
Hence  no  distress  can  be  made  for  rent  reserved  upon  the 
assignment  of  a  lease,  but  the  reservation  of  a  reversion  of 
a  single  day  will  authorise  a  distress ;  a  tenant  from  year  to 
year  underletting  from  year  to  year,  has  a  sufficient  reversion 
to  enable  him  to  distrain,  and  a  mortgagor  permitted  by  the 
mortgagee  to  continue  in  receipt  of  the  rents  of  the  mort- 
gaged property,  may  distrain  for  rent  due  upon  a  lease  made 
before  the  mortgage.  It  has  been  recently  held  that  the 
reversion  to  support  a  distress  need  not  be  an  actual  rever- 
sion ;  that  it  is  sufficient  if  it  be  a  reversion  by  estoppel,  and 
that  if  the  tenant  is  actually  let  into  occupation  there  is  a 
reversion  which  he  is  estopped  from  denying4 

Other  restrictions  upon  the  landlord's  power  to  distrain 
have  reference  to  the  time  at  which  it  may  be  exercised, 
and  in  these  we  perceive  a  somewhat  different  current  of 

•  See  Britton,  liy.  I,  ch.  28,  57b. 

t  Lit.  8.  214.  Bro.  Abr.  tit.  T)esttey\,  39 ;  citinj<  Year  Book,  43  Ed.  8,  4. 

X  Judgment  of  Blackburn  J.  in  Morten  v.  FoocZf,  37  L.J«,  Q.B.,  24S, 
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judicial  opinion.  We  have  already  mentioned  that  no  distress 
can  be  made  until  the  day  after  that  on  which  the  rent 
becomes  due,  and  that  a  statutory  remedy  has  been  provided 
for  the  fraudulent  removal  of  goods  to  avoid  a  distress.  By  a 
strict  construction  of  the  Statute  its  operation  has  been 
limited  to  cases  in  which  the  goods  were  removed  after 
the  rent  became  due.  Goods  previously  removed  cannot  be 
seiaed  for  rent;  he'nce,  at  any  time  before  the  rent  day,  a 
tenant  may  carry  off  his  chattels  in  full  view  of  his  landlord, 
and  with  the  avowed  object  of  avoiding  a  distress.  A  man 
cannot  distrain  for  rent  in  the  night,  because,  as  Chief  Baron 
GKlbert  says,  the  tenant-  hath  not  thereby  notice  to  make 
a  tender  of  his  rent,  which  possibly  he  might  do  to  prevent 
the  impounding  of  his  cattle.*  As  night  is  held  to  extend 
from  sunset  to  sunrise,  it  appears  that,  in  summer  at  least, 
a  distress  may  be  made  before  the  person,  whose  goods  are 
seized,  is  awake,  and  cannot  be  made  in  the  evening,  when 
be  is  most  likely  to  be  at  hand  to  tender  the  rent. 

Let  us  suppose,  however,  that  a  kndlord  duly  entitled 
to  distrain  has  resolved  to  adopt  that  remedy.  His  first 
step  is  to  appoint  a  bailiff,  and  the  first  care  of  that  func* 
tionary  is  to  protect  himself  against  the  risk  arising  from 
his  own  incompetence,  by  inserting  in  the  warrant  to  distrain 
a  carefully  worded  indemnity  by  the  landlord.  His  next 
proceeding  is  to  seek  admission  to  the  demised  premises, 
and,  thanks  to  the  numerous  cases  which  have  been  decided 
upon  this  subject,  the  limits  of  what  he  may  and  may  not  do, 
in  order  to  effect  this  purpose,  are  marked  out  with  tolerable 
clearness.  It  is  not  always  quite  so  easy  to  discern  the 
principle  upon  which  the  decisions  are  based.  The  leading 
rule  seems  to  be  that  the  bailiff  may  enter  in  the  ordinary 
mode  adopted  by  other  persons  who  have  occasion  to  go  into 
the  premises,  t  It  has,  however,  been  held  that  he  may 
climb  over  a   garden  wall,  or  enter  by   an  open  window, 

*  Gilbert  on  Distress,  50.        f  Ryan  v.  SJaleock,  7  Ex.,  at  p.  75. 
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methods  of  obtainint;  admission  which  oaanot  be  considered 
as  usual.  Since  the  EngKshman's  house  is  his  castle,  the 
person  distraining  must  not  break  the  outer  door,  or  unhasp 
a  window,  or  open  an  unfastened  window.  It  is  not  quite 
obvious  why  the  Englishman's  stable,  not  situate  within  the 
curtilage  of  his  house,  should  also  be  deemed  his  castle; 
jet  although  the  sheriff  maj  break  open  the  stable  door,  a 
person  distraining  for  rent  is  not  entitled  to  do  so.  The 
rule  in  Semayne*s  case  appears  to  have  been  understood  by 
the  old  authorities  as  prohibiting  the  person  distraining  from 
opening  the  outer  door  if  it  happened  to  be  shut  and  not 
fastened,  and  a  similar  construction  has  been  adopted  in 
America,  where  it  has  been  held  that  a  sheriffs  c^eer 
cannot  even  lift  the  latch  of  an  outer  door  in  order  to  open 
it.^  Kecent  English  cases,  however,  have  established  the 
right  of  the  person  distraining  to  open  the  outer  door  in  the 
ordinary  way,  but  the  tendency  of  judicial  opinion  appears 
now  to  be  towards  a  stricter  interpretation  of  the  rulcf 

The  protection  from  distress  extends  only  to  the  outer 
shell  of  the  building.  If  the  external  door  is  open  the  person 
distraining  may  break  open  inner  doors.  Hence,  a  lod^r 
who  has  an  outer  door  may,  by  keeping  it  locked  between 
sunrise  and  sunset,  prevent  his  landlord  from  availing  himself 
of  his  remedy  by  distress ;  but  if,  although  renting  the  upp^i* 
floors  of  a  house  as  tenant  from  year  to  year,  he  has  no  outer 
door,  he  is  not  considered  to  have  a  castie,  and  the  landlord's 
buliff  may  obtrude  himself  under  circumstances  as  ineon^ 
venient  as  those  in  the  case  in  Hobart's  Reports,  where  an 
entry  by  a  bailiff,  who  broke  open  the  door  of  a  chamber 
where  a  man  and  his  wife  were  in  bed,  was  held  to  be 
lawful.}  The  prohibition  of  breaking  the  outer  door  is  also 
limited  to  the  first  entry  of  the  person  distraining.  Iff  after 
having  lawfully  entered  he  is  forcibly  ejected,  or  if,  having 
gone  out  with  the  intention  of  returning,  he  finds  himself 

•  Curtis  ▼.  Htabard,  1  HiU's  Rep.,  336. 
t  ^<uh  Y.  Litcav,  L.R.  2  Q.B.,  690.  t  Hob.  63,  263. 
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barred  out,  be  may  break  open  the  door  to  regain  posseseion. 
Niee  qnestiona  have  arisen  as  to  what  is  a  sufficient  possession 
to  entitle  the  Lindlord  to  adopt  this  course.  In  the  case  of 
Boyd  v.  Profaze*  the  defendant,  in  going  to  distrain,  lifted 
the  latch  of  an  outer  door  and  had  got  his  arm  and  foot 
inside^  when  the  servants,  with  considerable  presence  of 
mind,  placed  a  table  between  the  door  and  a  copper  which 
stood  near,  and  squeezed  the-  unfortunate  man  between  the 
door  and  the  doorpost.  By  inserting  a  pair  of  shears  in  place 
of  his  limbs  he  succeeded  in  preventing  the  door  from  being 
closed^  and  having  afterwards  entered  by  force,  contended 
that  he  had  previously  obtained  a  sufficient  possession  to 
entitle  him  to  do  so*  The  judge,  however,  was  of  opinion 
that  the  entry  by  the  arm,  foot»  and  shears,  not  being  a 
peaceable  possession,  could  not  have  that  effect.  After  so 
much  elaborate  care  bestowed  upon  the  definition  of  lawful 
and  unlawful  modes  of  entry,  it  is  rather  surprising  to  find 
that  actual  entry  on  the  demised  premises  is  not  essential  to  a 
distress.  In  his  judgment  in  Cramsr  v.  MoUy  the  Lord  Ghief 
Justice  says,  that  where  the  article  seized  *^  is  just  inside  the 
door,  the  tenant  at  the  door,  and  the  landlord's  wife,"  acting 
as  his  agent,  '*  in  such  a  position  as  to  be  able  in  one  moment 
to  put  her  foot  in  the  room,  it  must  be  taken  that  she  was 
constructively  in  the  room."t 

The  principle  of  the  law  is  that  as  the  landlord  is  supposed 
to  give  credit  to  a  visible  stock  on  the  premises  he  ought  to 
have  recourse  to  everything  he  finds  there.:^  In  point  of  fact, 
however,  while  this  rule  has  been  rigidly  enforced  in  some 
directions,  it  has  in  otiiers  been  considerably  relaxed.  The 
goods  on  the  demised  premises  may  belong  to  the  tenant,  yet 
Hot  one  of  them  may  be  distrainable  for  rent*  The  goods 
may  not  belong  to  the  tenant,  yet  may  be  seized  and  sdld  to 
satisfy  his  debt.  So  long  as  the  things  distrained  were  merely 
kept  by  the  landlord  as  a  pledge,  to  be  returned  to  the  owner 

♦  16  L.T.,  N.a,  481.  t  »?  L.  Jm  Q*B.,  173. 

}  Judgment  of  ilshhurBt,  J.  in  Oof  ton  v.  Falkner^  4  T.U.,  at  p.  568. 
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on  payment  of  the  rent,  no  great  hardship  waa  inflicted  on 
third  persons,  whose  property  was  takdn ;  but  since  the  power 
of  sale  has  been  conferred  on  the  landlord,  the  operation  of  this 
rale  is  often  extremely  harsh*  An  undertenant  or  lodger  who 
has  paid  his  rent  to  his  immediate  landlord,  is  liable  to  have 
the  whole  of  his  goods  seized  for  arrears  due  to  the  original 
landlord.  Articles  hired  by  the  tenant  from  tradespeople 
may  be  sold  to  realise  the  rent.  On  both  sides  of  the  Atlantic 
this  provision  of  the  law  has  met  with  strong  judicial  disappro* 
bation/  and  in  several  states  of  the  American  Union  has  been 
abolished.  A  Bill  was  introduced  by  Mr.  Sheridan  into  the 
House  of  Commons  during  the  present  Session  to  relieve  the 
goods  of  undertenants  and  lodgers  from  liability  to  be  de- 
strained  for  rent  due  to  the  original  landlord,  and  after  being 
read  a  second  time  was  referred  to  a  Select  Committee*  It  is 
to  be  hoped  that  this  very  reasonable  reform  may  speedily  be 
effected.  We  may  remark  in  passing  that  while  goods  be- 
longmg  to  third  persons  are  liable  to  distress,  animals  feres 
natures  are  exempted  from  distress  on  the  express  ground  that 
they  belong  to  nobody. 

From  the  circumstance  that  the  distress  was  orif^allyft 
pledge,  to  be  restored  to  the  tenant  when  satisfaction  was 
made,  it  naturally  followed  that  nothing  could  be  taken 
which  was  incapable  of  being  restored  in  the  same  plight  as 
when  it  was  seized.  Hence  perishable  articles^  such  as  milk 
and  meat,  cannot  be  distrained,  and  fixtures  which  cannot  be 
severed  without  detriment,  are  also  exempt  from  distress. 
This  doctrine  has,  however,  been  extended  to  the  class  of  things 
known  as  tenant*s  fixtures,  an  essential  attribute  of  which  isj 
that  they  are  capable  of  being  removed  without  material  damage* 
Since  it  Was  considered  unjust  to  deprive  the  tenant  of  the 
means  of  redeeming  his  pledge,  a  conditional  protection  was 
afforded  to  his  implements  and  stock.  The  tools  of  the  work-* 
man,  the  cattle  and  sheep  of  the  farmer,  and  the  books  of  the 

♦  See  observations  of   Blackburn  J.,  in  39  L.J.,  Q.B.,  173,  and  of  tbc 
Chief  Justice  in  Brown  v.  Sims,  17  Serg.  &  Bawle,  138. 
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aoholar  can  only  be  seized  if  there  are  no  other  sufficient 
goods  on  the  premises  to  satisfy  the  distress.  The  exemption 
of  goods  from  distress  while  in  the  hands  of  a  tradesman 
rests  on  a  different  footing,  and  appears  to  be  based  on 
the  benefit  derived  by  the  commonwealth  from  the  exercise 
of  a  public  trade.*  Originally  the  protection  appears  to 
have  been  almost  exclusively  limited  to  goods  sent  to  the 
tenant  to  have  labour  bestowed  upon  them  and  to  be  returned 
in  an  altered  condition^f  but  the  case  of  GULman  v»  EltonX 
extended  it  to  goods  sent  in  the  way  of  trade  for.  the  purpose 
of  sale>  and  it  has  been  recently  decided  that  articles  pledged 
with  a  pawnbroker  cannot  be  distrained  by  his  landlord> 
although  they  may  have  remained  in  the  possession  of  the 
pawnbroker  for  more  than  a  year  without  any  payment  of 
interest.^  By  a  somewhat  arbitrary  restriction  the  exemption 
from  distress  is  denied  to  goods  placed  in  the  hands  of  the 
tenant  merely  with  the  intent  that  they  shall  remain  on  the 
premises;  hence. horses  and  carriages  sent  to  a  livery  stable-* 
keeper;  §  wine  sent  to  a  wine- warehouseman  to  be  maturedJI 
and  probably  also  furniture  deposited  with  a  furniture  ware* 
housemaui  may  be  distrained  for  rent  due  by  the  tenant, 
although  his  trade  consists  exclusively  in  the  reception  and 
care  of  the  articles  deposited  with  him. 

Not  only  must  the  person  distraining  exercise  the  greatest 
care  as  to  the  description^  but  also  as  to  the  value  of  the 
goods  distrained.  He  is  bound  to  asceiftain  that  such  value 
does  not  greatly  exceed  the  amount  of  the  arrears  of  font. 
On  the  other  hand  he  must  take  sufficient  to  cover  his 
demand^  for^  in  general^  no  second  distress  can  be  made  iot  the 
same  arrears  of  rent*  He  is  to  estimate  the  Value  of  the 
goods  seized  at  the  price  they  would  fetch  at  a  broker's  sale  ) 
but    he    may  be  liable  to  an  action   for  eJtcessive  distress, 

*  See  Muspralt  r.  Gregory^  1  M.  &  W.,  p.  645, 
+  Co.  Lit,,  47  s*  13  B.  and  B.,  U. 

X  Swire  v«  Z0each,  18  CB.^  N«a,  479» 
f  Parsons  r.  Gingell,  4  C.B.,  545. 
I  Ex  parte  RuskII,  IS  W.B.,  753. 
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although  the  goods  fairly  sold  ander  tiie  distress  did  not  in 
fact  realize  the  amoant  of  the  rent  and  costs» 

The  processes  of  seizure  and  impounding  have  long  ceased 
to  possess  any  importance.  Almost  any  unequivocal  ex- 
pression of  an  intention  to  seize  will  suffice,  without  touching 
the  goods  or  entering  upon  the  demised  premises.  A  mere 
refusal  by  the  landlord  or  his  agent  to  permit  chattels  to 
be  removed  until  the  rent  is  paid,  has  been  held  to 
amount  to  a  seizure.*  In  like  manner  impounding,  which 
in  ancient  times  necessarily  involved  the  removal  of  the 
goods^  may  now  in  many  cases  be  effected  without  the 
slightest  change  in  their  ordinary  position,  and  without  lock^ 
ing  up  the  premises  or  leaving  any  one  in  possession.!  It 
follows  that  the  acts  of  seizing  and  impounding  may  be 
simultaneously  effected,  and  that  the  period  between  these 
acts  during  which  the  tenant  might  formerly  tender  the  rent 
and  expenses  and  obtain  an  immediate  return  'of  his  goods, 
has  no  longer,  any  existence.  At  Common  Law,  a  tender 
after  the  goods  had  been  impounded  was  unavailing,  and 
this  singular  result  ensued,  that  whereas  the  only  objeot 
of  pertnitting  a  landlord  to  distrain  was  to  enable  him  to 
obtain  payment  of  his  rent  and  costs,  he  might  refuse  to 
receive  such  payment,  and  in  spite  of  the  tender,  proceed 
tinder  the  Statute  to  sell  the  goods  distrained.  Moved  by 
the  grievous  hardship  to  the  tenant  of  this  state  of  the  lilw, 
the  judges  have  sanctioned  an  action  on  the  equity  of  the 
Stat.  2  W.  &  M.,  sess.  1,  c.  5,  in  case  of  the  sale  of  the 
goods  after  a  tender  made  within  the  five  days  allowed  to  the 
tenant  to  replevy. 

The  provisions  of  the  Statute  conferring  the  power  to  sell 
the  goods  distrained,  have,  on  the  Whole,  been  somewhat 
stri(5tly  constniedt  l^he  notice  of  distress  milst  be  in  writihg, 
and  the  inventory  must  specify  with  reasonable  certainty 
the  articles  taken ;  the  latter  must  in  all  cases  be  apprised 

*  Cramer  v.  MoU,  L.R.,  5  Q.B.,  dsl. 

t  See  Swann  y.  Falmouth^  SB.  &  C,  456. 
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by  two  Bwom  appraisers^  and  the  landlord  is  not  permitted 
to  appraise  the  goods^  or  to  buy  them  under  the  distress. 

In  reviewing  this  subject^  the  chief  point  calling  for  remark 
is  the  fact  that  the  whole  conduct  of  the  process  is  left  in 
the  hands  of  the  person  least  concerned  to  protect  the 
interests  of  the  tenant,  and  most  inclined  to  exercise  harshly 
the  rights  given  him  by  law.  The  power  of  distress  to  compel 
appearance  on  civil  process  was  at  a  very  early  period 
placed  in  the  hands  of  the  sheriff  acting  by  virtue  of  the  king's 
writ ;  but  upon  a  distress  for  rent,  the  law  still  '^  allows  a 
man  to  be  his  own  avenger,  and  to  minister  redress  to 
himself."  To  confer  on  an  interested  individual  the  power 
of  seizing  and  selling  the  goods  of  his  adversary,  is  to  afford 
an  obvious  temptation  to  unfair  dealing;  and  the  existing 
checks  on  abuse  must  be  admitted  to  be  entirely  inadequate. 
Notice  of  the  distress  is  to  be  given  to  the  tenant ;  but  this 
notice  need  not  accurately  state  the  amount  of  rent  for  which 
the  distress  is  made.  The  goods  are  to  be  appraised  by  two 
sworn  appraisers;  but  since  these  persons  are  employed  by 
the  landlord,  and  are  permitted  to  purchase  the  goods  at  the 
appraised  value,  it  is  obviously  their  interest  to  make  as 
low  an  appraisement  as  possible.  The  landlord  is  to  sell 
at  the  best  price;  but  goods  sold  at  the  appraised  value 
are  presumed  to  have  been  sold  for  the  best  price.  The 
overplus  of  the  sale  is  to  be  left  in  the  hands  of  the  sheriff, 
under-sheriff,  or  constable,  for  the  owner's  use;  but  since 
no^scale  of  charges  for  distresses  for  arrears  of  rent  exceeding 
20/.  has  been  established,  the  landlord  and  his  bailiff  may 
deduct  a  large  sum  for  the  costs  of  the  distress  and  sale. 
On  the  other  hand,  the  temptation  to  vexatious  litigation 
on  the  part  of  the  tenant  is  scarcely  less  powerful.  The 
existing  process  of  distress  is  so  full  of  legal  pitfalls  that  a 
person  who  desires  to  revenge  himself  upon  his  landlord 
for  distraining,  can  hardly  fail  to  find  a  pretext  for  involving 
him  in  an  action.  Of  all  the  various  sources  of  litigation, 
however,  the  employment  of  unskilled  bailiffs  appears  to  be 
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the  most  fmitfuL  Every  inexperienced  auctioneer  deems 
himself  qualified  to  act  in  this  capacity,  and  the  landlord 
has  frequently  to  pay  heavily  for  the  ignorance  of  his  agent. 

But  while  responsible  for  any  irregularity  in  the  conduct 
of  the  distress,  the  landlord  is  not  liable  for  illegal  acts  com- 
mitted without  his  knowledge  or  sanction  by  the  person  em- 
ployed to  distrain,  and  the  consequence  is  that  for  grave 
injuries,  such  as  the  taking  of  goods  exempted  from  distress, 
the  tenant's  only  remedy  is  against  the  bailiff,  who  may  be  a 
mere  man  of  straw.  It  appears  to  us  that  much  of  the  evil 
at  present  attendant  upon  the  exercise  of  the  right  of  distress 
for  rent  might  be  obviated  by  the  adoption  of  a  similar  pro- 
vision to  that  contained  in  the  New  York  [Bevised  Statutes,* 
under  which  every  distress  must  be  made  by  the  sheriff  upon 
the  previous  affidavit  of  the  landlord  or  his  agent,  stating  the 
amount  of  rent  due,  and  the  time  when  it  became  due.  The 
present  process  of  distress,  as  Lord  Mansfield  long  ago  pointed 
out,  is  neither  more  nor  less  than  an  execution,  and  there  can 
be  no  reason  why  it  should  be  conducted  in  a  different  manner 
from  other  executions.  As  at  present  conducted  it  cannot  be 
said  to  afford  a  remedy  which  is  either  safe  for  the  landlord 
or  just  to  the  tenant. 


Art.  X.— prison   DISCIPLINE   AND   REFORMA- 
TORY TREATMENT. 

Transactions  of  tlie  Ifational  Congress  on  Penitentiary  and 
Reformatory  Discipline^  held  at  Cincinnati^  Ohio^  October 
12,  1870.  Edited  by  E.  C.  Wines,  D.D.,  Chairman  of  the 
Publishing  Committee.  The  Argus  Company.  Albany, 
1871. 

WAR  in  America  has  been  followed,  as  in  all  history,  by 
an  increase  of  crime.     In  King  Edward  VI.  remains 
we  read  **  For  idle  persons,  there  were  never,  I  think,  more 

♦  Vol.  n.,  601,  08.  2,  3,  8. 
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*'  than  be  now.  The  wars  men  think  is  the  cause  thereof. 
**  Such  persons  can  do  nothing  but  rob  and  steal.  But  slack 
•^  execution  of  the  laws  hath  been  the  chiefest  sore  of  all :  the 
**  laws  have  been  manifestly  broken,  the  offenders  banished, 
**  and  either  by  bribery  or  foolish  pity  escape  punishment.'* 
It  being  thus  in  England  then,  we  cannot  wonder  that  while 
*^  there  was  a  great  diminution  of  commitments  during  the 
*'  late  civil  war—after  the  war,  there  was  a  heavy  increase  of 
**  crime,  and  our  prisons  were  filled  to  repletion."  To  this 
fearful  augmentation  of  the  criminal  classes  in  America  may 
perhaps  be  attributed  the  extraordinary  zeal  with  which  every 
fact  or  suggestion  with  reference  to  the  repression  of  crime 
has  been  collected  by  the  promoters  of  the  Cincinnati  Congress. 
To  the  energy  of  Dr.  Wines,  their  chairman,  we  are  indebted 
for  a  most  complete  catalogue  of  English,  American,  and  con- 
tinental works  on  the  subject  of  penitentiary  and  reformatory 
discipline.  But  this  Congress  has  also  collected  and  published 
in  the  volume  before  us  the  original  thoughts  of  some  of  the 
best  known  authorities.  England  is  represented  by  Miss  Car- 
penter, Sir  Walter  Crofton,  Sir  John  Bowring,  Mr.  M,  D. 
Hill,  Mr.  Edwin  Hill  and  others.  Denmark  by  Mr.  F.  Bruiin, 
Inspector-General  of  her  prisons.  France  by  M.  Bonneville 
de  Marsaugy,  counsellor  of  the  Imperial  Court  of  Paris,  and  M. 
A.  Come,  advocate  of  Douai,  and  Italy  by  Signer  Martino 
Beltrani  Scalia,  Inspector-General  of  prisons,  while  nearly 
every  State  in  America  sent  its  representative  to  add  to  the 
practical  work  of  the  congress.  Therefore,  as  may  be  supposed, 
the  six  hundred  pages  before  us  contain  a  mass  of  valuable 
statistics  and  intelligent  deductions,  which  makes  them  a  most 
valuable  contribution  to  our  knowledge  on  these  matters. 
With  so  much  that  is  good,  it  is  difficult  to  select  the  more 
remarkable  papers,  but  we  especially  desire  to  call  attention 
to  the  principles  of  penitentiary  and  reformatory  discipline 
suggested  for  the  consideration  of  the  congress.  After  defining 
crime  as  an  intentional  violation  of  duties  imposed  by  law, 

Y2 
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which  inflicts  iiguries  upon  others,  the  report  gives  us  the  fol- 
lowing important  principles : — 

''  The  treatment  of  criminals  by  society  is  for  the  protection  of 
society.  Since,  however,  punishment  is  directed  not  to  the  crime 
but  to  the  criminal,  it  is  clear  that  it  will  not  be  able  to  guarantee 
the  public  security,  and  reestablish  the  social  harmony  disturbed  by 
the  infraction,  except  by  reestablishing  moral  harmony  in  the  soul  of 
the  criminal  himself,  and  by  effecting,  as  far  as  possible,  his  regene- 
ration— his  new  birth  to  respect  for  the  laws.  Hence  the  supreme 
aim  of  prison  discipline  is  the  reformation  of  criminals,  not  the  inflic- 
tion of  vindictive  suffering.  In  the  prison  laws  of  many  of  our 
States  there  is  a  distinct  recognition  of  this  principle  :  and  it  is  held 
by  the  wisest  and  most  enlightened  students  of  penitentiary  science." 

After  confirming  this  opinion  by  quoting  those  of  the 
most  eminent  criminal  reformers,  the  report  states : — 

'*  But  neither  in  the  United  States,  nor  in  Europe,  as  a  general 
thing,  has  the  problem  of  reforming  criminals  yet  been  solved. 
While  a  few  are  reformed,  the  mass  still  leave  the  penitentiary  as 
hardened  and  dangerous  as  when  they  entered,  in  many  cases  more 


SO. 


Then  are  recommended  the  progressive  classification  of 
prisoners,  based  on  merit,  so  that  each  prisoner  should  pass 
through  (1.)  A  penal  stage  with  separate  imprisonment, 
(2.)  A  reformatory  stage  worked  on  a  mark  system,  and 
(3.)  A  probationary  stage  into  which  should  be  admitted 
only  those  who  are  believed  to  be  reformed^  and  by  which 
the  reality  of  their  reformation  should  be  tested.  The  re- 
wards of  the  prisoners  should  consist  of  diminution  of  sen- 
tence, a  participation  by  the  prisoners  in  their  earnings,  a 
gradual  withdrawal  of  prison  restraints,  and  increased  privileges 
so  that  during  the  prisoner's  incarceration  his  comfort  or 
the  reverse  should  depend  on  his  own  conduct.  The  con- 
gress urges  with  great  force  the  necessity  of  special  training 
for  prison  oflScers,  for  as  is  justly  observed;  *^  only  when  the 
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administration  of  public  punishment  is  made  a  profession 
will  it  become  scientific^  uniform^  and  successful.  Once  let 
It  become  the  heartfelt  desire  and  intention  of  prison  officers 
to  reform  the  criminals  under  their  care,  and  they  will 
speedily  become  inventive  of  the  specific  methods  adapted 
to  the  work."  We  commend  to  the  consideration  of  our 
prison  authorities  the  following  suggestions  made  with  refer- 
ence to  the  unnecessary  degradation  of  prisoners : — 

*'  When  a  man  is  convicted  of  a  felony  or  misdemeanor,  and  shut 
up  in  prison,  he  cannot  but  feel  the  disgrace  of  his  crime  and  sen- 
tence,  and  a  degree  of  degradation  conseqaent  thereupon.  Beyond 
this,  no  degradation,  no  disgrace  should  be  inflicted  upon  the 
prisoner.  His  self-respect  should  be  cultivated  to  the  utmost,  and 
every  effort  made  to  give  him  back  his  manhood.  A  degraded 
dress,  stripes,  all  disciplinary  punishment  that  inflict  unnecessary 
pain  or  humiliation  should  be  abolished  as  of  evil  influence.  Instead, 
the  penalty  for  prison  offences  should  be  the  forfeiture  of  some 
privilege  or  a  part  of  the  progress  made  towards  liberation,  with  or 
without  a  period  of  strict  imprisonment  There  is  no  greater  mis- 
take in  the  whole  compass  of  prison  discipline,  than  its  studied 
imposition  of  degradation  as  a  part  of  punishment." 

It  is  well  to  remember  that  Ihese  are  not  the  words  of 
a  few  philanthropists,  dabbling  in  matters  with  which  they 
Lave  only  a  theoretic  knowledge,  but  that  they  are  the  solemn 
declarations  of  governors  of  prisons^  gaol  chaplains^  and  men 
whose  whole  lives  in  many  cases  have  been  devoted  to  the 
care  and  control  of  criminaLs.  So  far  as  our  own  observation 
has  been  concerned^  it  has  always  been  worthy  of  remark 
ihat  those  who  press  for  severity^  degradation^  and  violence, 
as  means  of  repressing  crimes  of  violence,  and  offences 
arising  from  brutal  and  debased  minds,  are  not'  men  who 
have  had  experience  in  the  management  of  criminals,  but 
the  pharisees  of  morality,  whose  acquaintance  with  human 
nature  has  been  probably  picked  up  by  regular  perusals  of 
the  unedifying  literature  of  our  criminal  courts.      While, 
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howeveTj  the  Congress  recommends  a  humane  treatment  of 
the  criminal^  it  is  careful  to  point  out  that  the  reformation 
of  a  prisoner  can  he  attained  only  through  a  ^tem  and  seyere 
training,  and  this  can  be  best  attained  by  employing  him 
upon  some  useful  occupation.  The  doctrine  that  none  of 
the  skilled  mechanic  arts  should  be  introduced  among  con- 
victs is  well  met^  and  in  an  important  paper  by  the  Inspector- 
General  of  Prisons  in  Denmark^  the  writer  explains  a  system 
by  which  prisoners  may  be  taught  a  large  number  of  trades 
without  loss,  nay,  with  profit,  to  the  Government  of  the 
country.     In  Denmark,  M.  Bruiin  says : — 

''The  aim  has  been  during  the  last  ten  years,  to  transfer  the 
management  of  prison  labour  into  the  hands  of  private  persons. 
To  this  end  two  methods  have  been  adopted.  Either  orders  are 
accepted  from  private  persons,  who  themselves  furnish  the  raw 
material,  in  which  case  payment  is  made  according  to  measure  and 
weight,  or,  a  certain  number  of  prisoners  are  let  to  a  citizen 
contractor  for  the  payment  uf  a  certain  sum  per  day  for  each 
prisoner.  In  the  former  case,  the  contractor  is  entirely  excluded 
from  the  prison,  and  the  work  is  superintended  by  the  masters 
of  the  establishment,  in  the  latter  case,  where  the  work  is  super- 
vised by  the  contractors'  masters ;  a  contract,  therefore,  is  concluded 
between  the  chief  of  the  prison  department  (not  the  director  of  the 
establishment)  on  one  side,  and  the  contractor  on  the  other,  of 
which  contract  the  director  receives  a  copy  for  the  regalalions 
of  his  conduct  under  it" 

We  regret  that  our  space  will  not  permit  us  to  quote 
these  regulations,  as  they  occupy  two  or  three  pages  of 
the  Report.  Under  them,  however,  we  find  it  has  been 
found  possible  to  teach  a  multitude  of  different  industries, 
in  which  about  80  per  cent,  of  the  prisoners  in  Denmark  are 
occupied.  M.  Bruiin's  paper  is  full  of  interest  and  of  valuable 
suggestions.  We  are  assured  the  domestic  cleanliness  of 
the  prisons  is  not  better  in  any  private  house,  but  we  trust 
that  private    persons  are  accustomed  to  a   more  frequent 
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change  of  linen  and  stockings  than  once  in  a  fortnight^ 
and^  for  ourseWes,  we  own  a  preference  for  clean  sheets 
more  than  once  in  four  weeks. 

Practical  experience  is  supplemented  in  this  Report  by 
practicable  theory,  as  is  evidenced  in  a  suggestive  paper 
On  the  Ideal  of  a  true  Prison  System  for  a  State,  by  Mr. 
G.  R.  Brockway,  Superintendent  of  the  Detroit  House  of 
Coirection ;  Criminal  Capitalists,  an  Essay  by  Mr.  Edwin 
Hill,  and  the  proposed  Volunteer  Adult  Reformatory,  at 
Warsaw,  New  York.  In  the  last  paper,  however,  we  are 
somewhat  disappointed,  as  the  plan  of  organisation  is  scarcely 
sufficiently  traced. 

Among  the  more  practical  contributions  are,  a  description 
of  the  Port  Blair  Penal  Settlements  in  British  India;  The 
Irish  System  of  Prison  Discipline,  by  Sir  Walter  Crofton ; 
The  Ohio  Reform  £'arm  Schools,  and  Executive  Pardons; 
the  last  of  which  offers  a  valuable  commentary  on  our 
English  system  of  pardons. 

We  are  glad  to  see  Miss  Carpenter  insisting  that  the 
parents  of  children  in  industrial  schools  must  be  made  to 
contribute,  in  some  degree,  to  their  maintenance.  Parents 
must  be  made  to  understand  that  upon  them,  and  not  upon 
the  Government,  the  magistrates,  or  the  police,  rests  the 
responsibility  of  the  child's  training.  If  the  School  Boards 
can  succeed  in  enforcing  this  responsibility,  it  seems  to  us 
they  will  do  good,  but  if  this  is  neglected,  we  feel  certain 
that  children  who  have  had  the  benefit  of  free  board  and 
education,  will,  when  they  become  parents,  be  scarcely 
inclined  to  undertake  the  self-denial  which  was  denied  them 
by  their  fathers. 

There  are  many  points  in  this  most  interesting  Report  which 
we  should  have  been  glad  to  discuss,  but  we  cannot  do  so  now. 
The  questions  arising  from  criminal  lunacy,  the  punishment 
for  larceny  being  measured  by  the  value  of  the  property 
stolen,  rather  than  the  manner  of  the  theft,  and  the  necessity 
of  a  complete  system  of  criminal  biography  as  suggested  by 
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M.  Bonneville  de  Marsaugy  are  all  sach  as  may  occupy  tbe 
thoughts  of  our  prison  reformers  until  the  forthcoming  Inter- 
national Congress  of  1872.  This  Congress,  which  the  learned 
editor  of  these  transactions  is  now  organising  with  condderable 
success  in  London,  will,  we  trust,  contribute  as  largely  to  our 
knowledge  of  the  right  principles  of  criminal  jurisprudence 
and  penology^  as  the  late  successful  meeting  in  Ohio  has  added 
to  that  of  our  American  kinsmen. 


Abt.  XI.— literature    of   the  IRISH  LAND 

QUESTION. 

THAT  public  attention  was  called  in  a  very  remarkable 
degree  to  the  Irish  land  question  during  the  years  1869- 
70-71  will  be  apparent  to  all  frequenters  of  libraries  and  con* 
suiters  of  catalogues  in  the  years  to  come.  There  might  be 
constructed  a  long  list  of  publications,  varying  in  size  and 
character,  from  the  portly  historical  or  legal  volume,  to  the 
brief  political  or  social  pamphlet,  all  ef  them  having  issued 
from  the  press  during  a  short  space  of  two  or  three  years. 
These  have  been  more  or  less  consulted  or  studied  :  and  while 
some  have  been  thrown  aside^  others  deserve  a  better  fate,  and 
have  some  chance  of  being  remembered  after  the  exigency 
which  called  them  forth  shall  have  passed  away,  and  when 
new  and  equally  pressing  questions  shall  arise  to  occupy  the 
minds  of  legislators,  and  render  miserable  the  lives  of  ministers. 
Yet  it  cannot  be  believed  that  the  land  question  is  settled, 
even  in  Ireland.  A  large  party  hold  that  recent  changes  in 
what  they  consider  to  be  the  right  direction  have  not  gone  far 
enough.  A  smaller  party  hold  that  the  new  legislation  is 
mischievous,  and  will  require  correction.  Nearly  all  are  agreed 
that  there  are  elements  of  uncertainty  which  must  result  in 
further  inquiry,  and  in  more  clearly*defined,  if  not  in  more 
extensive,  alterations  in  the  legal  system.    And  if  the  new 
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landlord  and  tenant  code  works  legally  and  beneficiallyy  it  can 
hardly  be  doubted  that  it  will  render  necessary  some  changes 
in  the  administrative  departments  of  the  law^  and  will  indirectly 
lead  to  a  reconsideration  of  the  relations  of  landlord  and  tenant 
in  England  and  Wales. 

Farther,  there  is  an  entire  division  of  the  Irish  Land  Act 
(Part  11.)  which,  for  causes  which  will  be  hereafter  glanced 
at,  is  not  working,  and  without  certain  alterations  is  not  likely  to 
work.  There  was  a  clear  intention  on  the  part  of  the  le^slature 
that  occupying  tenants  should  be  assisted  in  purchasing,  and 
under  proper  limitations  enabled  to  purchase,  the  fee  simple 
of  their  farms.  This  portion  of  the  Act  was  regarded  with 
great  interest  by  many  who  disapprove  of  the  broadly  marked 
distinction  between  landowners  and  farmers,  who  remark 
with  regret  the  diminishing  number  of  the  proprietors.  This 
question  is  rapidly  attracting  the  notice  of  the  thinking  classes 
in  England,  and  it  affords  a  further  reason  for  concluding 
that  the  land  question  has  only  passed  through  a  single  stage, 
after  which  a  long  vista  of  further  discussion  seems  to  be 
opening  out.  Under  this  belief  it  may  be  useful  to  com- 
memorate, and  briefly  to  describe,  some  of  the  more  im- 
portant publications  which  have  marked  the  epoch  of  the 
Irish  land  legislation  of  recent  days. 

Perhaps  the  first  book  which  drew  public  attention — at 
least  the  attention  of  the  thousands  who  resort  to  circulating 
libraries — to  the  condition  of  the  Irish  tenant,  was  the 
collection  of  romantic  reminiscences  which  came  out  under 
the  name  of  Mr.  S.  Trench.  The  book  was  well  written, 
and  it  abounded  in  lively  incident  and  graphic  portraiture. 
It  was  the  work  not  of  a  mere  novelist,  but  of  an  experienced 
land  agent.  None  would  doubt  its  general  authenticity, 
although  all  who  were  familiar  with  Ireland  recognised  in 
it  a  collection  of  stories  by  no  means  calculated  to  convey  a 
correct  picture  of  the  Ireland  of  1869.  The  book  was  in 
short  a  somewhat  exaggerated  sketch  of  an  Irish  tenantry  of 
twenty  years  agp. 
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Here  then  was  a  popular  ezpositioti  of  landlord  and  tenant 
life  addressed  to  the  general  public,  who  had  previously 
Toted  the  question  a  particularly  dry  and  heavy  one,  fit 
only  for  the  writers  and  readers  of  Parliamentary  Blue- 
books.  Some  time  after^  the  IHmes^  correspondent  packed 
up  his  portmanteau,  and,  note-book  in  hand,  traversed  the 
more  accessible  districts  of  Ireland,  collecting  all  such  in- 
formation as  an  observant  tourist  may  gather  together.  For^ 
tunately  the  selection  had  been  judiciously  made  of  a  highly 
cultivated  man,  himself  connected  with  the  proprietary  class, 
yet  not  destitute  of  sympathy  with  the  poorer  grades  of  his 
countrymen.  The  performance  of  Mr.  O.  C.  Morris  was 
highly  creditable,  and  there  can  be  no  doubt  whatever  as 
to  the  fact  that  many  of  his  suggestions  were  considered 
and  adopted  by  the  framers  of  the  new  law.  After  the  pass- 
ing of  that  memorable  enactment,  Mr.  O.  G.  Morris  resumed 
his  pen,  and  published  an  annotated  edition  of  the  Statute, 
which  would  have  been  more  valuable  had  it  contained 
fewer  of  historical,  and  more  of  legal,  notes  and  elucida- 
tions. This  may  be  an  appropriate  place  for  a  brief  survey 
of  some  other  editions  of  the  Irish  Land  Act  Those  edited 
by  Mr.  W.  G.  Brooke  and  Mr.  Donnell  have  already  been 
reviewed  in  the  columns  of  this  journal.  The  former  (Mr. 
Brooke's)  is  the  most  concise  and  practical  edition  of  the 
Act,  while  that  by  Mr.  Donnell,  being  more  recent,  possesses 
the  advantage  of  various  notes  of  cases  hitherto  decided  by 
the  Land  Courts.  Still  other  editions  have  been  published, 
or  are  promised.  Mr.  Hutton  has  printed,  for  the  benefit  of 
the  farming,  class,  the  Act  complete  with  forms  and  anno- 
tations, and  the  price  of  the  entire,  bound  in  cloth,  being 
but  a  shilling,  his  work  may  claim  to  be  the  cheapest  legal 
work  ever  issued  from  the  press.  Finally,  Mr.  Butt,  Q.C., 
who  in  the  stormy  region  of  Irish  political  life  may  be  said 
to  wear  the  mantle  of  O'Gonnell,  has  for  some  months 
been  engaged  in  the  preparation  of  an  elaborate  work  on 
the  new  law  of  landlord  and  tenant,  which  will  of  coarse 
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Bum  up  all  that  can  be  said  on  the  subject^  with  (presomably) 
a  strong  bias  in  favour  of  the  tenant.  It  is  understood  that 
the  publication  of  Mr.  Butt's  work  is  delayed  by  a  very 
singular  circumstance^  which  has  upset  the  calculations  of 
the  Government^  and  has  placed  in  the  way  of  their  land 
policy  a  stumbling-block,  which  only  an  Act  of  Parliament 
can  remove.  This  was  no  less  an  event  than  an  elaborate 
Judgment  delivered  by  Lord  Justice  Christian  in  the  Appeal 
Courts  which  to  a  certain  extent  nullified  and  negatived  the 
more  important  clauses  of  the  Irish  Land  Act. 

This  remarkable  occurrence  made  a  greater  sensation  in  the 
Irish  Courts  than  anything  that  has  happened  for  many  a 
year.  The  facts  may  be  briefly  summed  up  as  follows.  The 
Landed  Estates  Court  Act  of  1858  gave  the  most  extensive 
operation  possible  to  the  Statutory  conveyance  of  land  exe- 
cuted by  that  Court ;  and  the  othdr  tribunals,  including  the 
House  of  Lords,  have  always  upheld  to  the  fuU  extent  the 
conclusive  and  indefeasible  nature  of  the  title  so  conferred. 
This  escaped  the  memory  of  the  framers  of  the  Irish  Land 
Act,  when  they  drew  up  clauses  conferring  certain  rights  on 
tenants.  Consequently  when  the  Landed  Estates  Court  was 
about  to  sell,  in  re  Lord  Waterfordy  a  large  estate  in  the  hands 
of  numerous  tenants,  those  tenants  very  properly  said — "  Our 
rights  will  be  destroyed  if  the  land  is  judicially  sold  to  a 
purchaser,  and  handed  over  to  him  by  a  conveyance  which  is 
by  clearly  established  law  a  positive  and  final  bar  to  every 
kind  of  claim  not  therein  reserved."  How  it  came  to  pass 
that  the  Landed  Estates  Court  took  a  different  view,  and  that 
the  Lord  Chancellor  of  Ireland,  who  together,  with  i^e  Lord 
Justice,  sits  in  the  Court  of  Appeal,  concurred  in  the  view  < 
taken  by  the  Court  below,  we  cannot  pretend  to  explain. 
Perhaps  even  the  most  upright  judges  maybe  insensibly  led 
into  a  desire  to  uphold  the  policy  of  a  new  Statute  which  is 
passed  by  the  whole  strength,  and  which  breathes  the  whole 
soul,  of  a  great  political  party. 

The  Lord  Justice    Christian,  however,  took  a  different 
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view.    He  is  no  politician,  and  oares  nothing  for  Mr.  Glad- 
atone  and  his  policy.    He  is  simply  a  consummate  jurist, 
possessing  a  far  deeper  knowledge  of  real  property  law  than 
any  of  his  contemporaries  in  Ireland.    Probably^  Lincoln's 
Inn  has  neyer  produced  a  mind  more  thoroughly  qualified 
to  grasp  a  question  of  the  kind ;   and  it  can  hardly  be  sup- 
posed that  his  opinion  was  erroneous.    Like  Lord  Westbury, 
the  Irish  Judge  of  Appeal  is  accustomed  to  express  himself 
in  singularly  incisive  and  sarcastic  language.     Here  was  an 
opportunity,  [which  was  not  neglected.    The  new  law,  and 
its  framers,  came  in  for  a  bitter  castigation,  to  the  intense 
amusement  of  an  overcrowded  court.    This  bouleversementf 
which  threatened  to  render  the  new  Act  a  dead  letter  in 
all  cases  of  conveyance  under  the  Landed  Estates'  Court, 
cannot  yet  be  regarded  as  past  history;  for  the  solution  of 
the  difficulty  is  not  yet  accomplished.    Lord  Gaima  indeed 
hastily  framed  a  short  Bill  for  re-instating  the  Irish  tenantry 
in  that  position  which  it  was  the  object  of  the  Land  Act 
to  place  them  in,  or,  in  other  words,  for  giving  efiect  to 
their  claims  against  any  person  holding  under  a  Parliament- 
ary title:   but  it  is  easier   to    introduce  than  to  pass  an 
amendment  Bill;    and  Mr.    Butt,  Q.G.,    and  many    other 
friends  of  the  Irish  tenant  are  making  great  efibrts  to  en- 
large its  scope,  by  remedying  other  real  or  fancied  defects 
in  the  original  measure.     No  torpedo  exploding  beneath  a 
man-of-war  at  anchor  could  possibly  cause  greater  alarm  and 
surprise  than    did  Lord  Justice  Christian's  judgment  in  re 
JFaterford.    Therefore  do  we  feel  justified  in  assigning  to 
it  a  very  prominent  place  in  the  literature  of  the  Irish  land 
question. 

Beverting  to  the  publications  of  the  last  year,  it  is  neces- 
sary to  allude,  however  cursorily,  to  the  excellent  volume  of 
carefully  written  essays  on  the  general  land  question,  which 
was  published  under  the  auspices  of  the  ^^Cobden  Club." 
Any  one  who  wishes  to  obtain,  with  little  trouble,  a  compre- 
hensive notion  of   the  land  systems   of   France,  Belgium, 
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Germany^  India^  cannot  do  better  than  study  the  volnme 
referred  to,  which  is  one  of  the  best  instances  extant  of  the 
advantage  of  a  combination  of  several  writers  in  a  common 
literary  undertaking.  Looking  into  the  future  it  is  impossible 
to  doubt  that  the  questions  suggested  by  Mr.  C.  W.  Hoskyns, 
in  hig  thoughtful  essay  on  the  land-system  of  England,  will 
anxiously  engage  the  minds  of  all  statesmen  not  many  years 
hence.  It  is  to  be  wished  that  Mr.  Hoskyns  would  pursue 
the  train  of  inquiry,  and  take  up  some  collateral  and  connected 
questions,  which  are  too  much  neglected.  It  is  rarely  that 
a  man  of  competent  knowledge  can  be  found,  willing  to  devote 
hie  attention  to  an  inquiry  at  once  abstruse  and  unremune- 
rative. 

It  remains  to  glance  at  two  of  the  most  recent  publications 
on  tiie  Irish  land  question. 

Under  the  title  of  ^^  Land  Tenures  and  Land  Classes  of 
Ireland ''  are  reprinted,  with  additions,  some  contributions 
of  Dr.  Sigerson  to  contemporary  journalism.  The  author 
has,  with  great  research  and  industry,  traced  back  to  very 
early  days^  all  the  facts  which  have  tended  to  produce 
the  land-system  of  our  own  day.  Although  not  a  member 
of  the  legal  profession,  he  has  largely  illustrated  his  argu- 
menty  which  is  decidedly  in  the  interest  of  the  tenant-class, 
by  means  of  Acts  of  Parliament  and  other  legal  records  of 
the  past.  He  may  perhptps  have  exaggerated  the  power 
of  the  landowners,  and  the  degradation  of  the  rural  popula- 
tion in  former  years;  and  we  are  not  certain  that  it  is  a 
beneficial  or  hopeful  study,  which  shall  vividly  remind  the 
Irish  Celt  of  to-day  of  all  the  injustice  and  hardship  suffered 
by  his  forefathers.  The  '^  social  peace  "  which  Dr.  Sigerson 
hopes  to  promote  would  be  rather  helped  forward  by  a 
policy  of  hatchet-burying,  and  by  a  general  consent  that 
all  the  main  sources  of  national  misery  and  discontent  shall 
now  be  forgotten.  It  is,  however,  impossible  to  withhold 
a  due  recognition  of  the  accuracy  and  intelligence^JIwhich 
mark  the  pages  of  the  historical  sketch  before  us,  the  chief 
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valae  of  which  for  English  readers  will  be  that  it  explains 
the  origin  of  all  the  agrarian  confederacies  which  have  from 
time  to  time  disturbed  the  peace  of  Ireland. 

Mr.  Donnelly  whose  edition  of  the  Land  Act  has  already 
been  referred  to,  has  just  issued  a  small  pamphlet,  entitled 
<(  Fanners  their  own  Landlords/'  with  a  view  of  explaining, 
to  those  whom  it  may  concern,  those  clauses  of  the  Land 
Act  which  relate  to  the  purchase  of  farms.  The  clauses  in 
question  are  believed  to  owe  their  origin  to  Mr.  Bright, 
who  was  strongly  impressed  with  the  want  in  Ireland  of 
a  farmer-proprietor  or  yeoman  class.  Unfortunately  he  was 
unable  to  mature  and  guide  his  well-intentioned  scheme. 
The  portions  of  the  Bill  which  related  to  the  purchase  of 
farms  were  very  hastily  and  imperfectly  framed ;  and  they 
in  effect  left  ahnost  everything  to  be  arranged  by  rules  and 
regulations,  which  (as  finally  issued)  are  very  far  from 
giving  effect  to  the  intentions  of  the  Legislature.  It  is 
evident,  moreover,  that  very  small  transactions  ought  to 
have  been  committed  by  the  Act  to  the  local  courts, 
working  rapidly  and  inexpensively;  As  the  matter  now 
stands,  no  farmer  can  purchase  up  his  own  farm  without 
the  costly  formality  of  a  suit  in  the  Landed  Estates  Court. 

This  proceeding  will  in  every  case  involve  an  expense 
which  may  much  exceed,  but  cannot  fall  short  of,  fifty  or 
sixty  pounds,  and  which  must  occupy  several  months.  This 
portion  of  the  plan  calls  loudly  for  amendment,  being,  in  fact, 
almost  inoperative.  Owing  to  the  formalities  which  now  beset 
the  purchase  of  interests  in  land,  not  more  than  ten  or  twelve 
applications  have  been  made  for  purchase  imder  the  Act.  A 
careful  consideration  of  this  branch  of  the  subject  will  lead 
to  the  following  conclusions : — Small  purchases  ought  to  be 
carried  out  under  the  supervision  of  the  County  Court  judge, 
and  the  title  of  the  new  proprietor  ought  to  be  inscribed  in  a 
local  registry.  A  general  power  of  appeal  and  rectification 
might  properly  be  given  to  the  Estates  Court  in  Dublin. 
Without  these  amendments,  the  "Bright  clauses"  of   the 


Litei*ature  of  the  Irish  Land  Qaestlan.  323 

Land  Act,  neutralized  by  the  dilatory  and  highly  formal 
procedure  of  the  Estates  Courts  are  likely  to  remain  a  dead 
letter,*  Mr.  Donnell's  views  on  this,  as  on  other  points,  show 
that  he  has  not  written  without  very  ample  knowledge  and 
the  exercise  of  a  sound  judgment. 

*  Ab  a  matter  of  fact,  only  an  insignificant  fraction  of  the  sum  of  one 
million  sterling,  authorised  by  the  Act  to  be  advanced  by  way  of  loan,  in 
aid  of  these  farm-purchases,  has  been  so  applied. 


8U 


DIGEST  OF  SCOTCH  CASES  ON  QUESTIONS  OF 

GENERAL  APPLICATION. 

5  Marchf  1869. — Sir  Hew  Follock^  Bart.,  v,  OUugow  Water 
Company,-^^!  Jurist^  825. 

PUBLIC  COMPANT  (8  &  9  Yict.i  C.  19)  LANDS  OLAUSES  COMSOLIDATIOlf. 

Heldj  by  Lord  Manor  that  on  an  application  to  uplife  money  and  to 
pay  off  a  bond  of  provision,  the  Company  were  boand  for  the  cost  of 
the  warrant,  but  not  for  the  discharge  of  the  bond.  The  Lord  Ordinary- 
referred  to  English  cases— Oxford  Railway  Company,  27  Beav.,  571. 

6  March,  1869— Zawrcn/  v.  The  Lonl  Advocate.— il  Jurist,  329. 

BEPARATIOM-^LANBLOBD  Ain>  TENANT. 

In  an  action  for  damages  sustained  in  the  business  of  a  Restaurant  in 
Edinburgh,  in  consequence  of  operations  done  on  the  property  hy 
the  landlord,   the  presiding  judge   (Lord    Ormidale),  directed  the 
jury  that  the  pursuer  must  prove  that  the  defender's  works  were  in 
themselves  improper  or  illegal,  or  executed  with  negligence,  reckless- 
ness, or  unskilfulness.    The  jury  found  for  the  defender.    On  a  bill  of 
exceptions,  the  Court  (Lord  Deas  dissenting)  sustained  this  direction. 
Per  Lord  President  (Inglis) — "There  must  be  faults,  or,  in  other 
words,  delinquency  or  wrong,  on  the  part  of  the  defender  of  such  an 
action  of  reparation  to  render  him  liable  in  damages/'    Per  (Lord 
Deas) — '*  The  case  before  us  is  between  landlord  and  tenant — parties 
who  are  directly  bound  to  each  other  by  mutual  obligations.    I  am 
therefore  driven  to  hold  that  the  kind  of  wrong  in  the  issue  is  that 
legal  wrong  which  is  done  to  a  tenant  where  the  landlord's  operations 
not  being  unlawful  in  themselves  could  not  be  interdicted,  and  the 
wrong  consequently  consists  not  in  the  thing  done,  but  in  the  refusal 
or  failure  to  make  good  the  loss,  which  these  operations  have  caused 
to  another.'* 

nth  Marchy  1869.— PocAtn  ^  Co,  v.  BoherUon.-^l  JuristySS4, 

BALE — DELIVEBY. 

A  PUBOHASED  a  quantity  of  iron  which  he  allowed  to  remain  in  the 
general  stock.  A  employed  B  to  find  a  purchaser  and  gave  him  an 
order  of  delivery.  B  raised  money  from  0,  to  whom  he  gave  the 
order  and  who  got  delivery.  B  became  bankrupt  In  an  action 
by  A  against  C — HeMy  that  C  was  entitled  to  hold  the  iron  for  re- 
imbursement of  his  advance,  but  bound  to  account  to  A  for  any 
balance  after  his  own  claim  was  satisfied.  Per  Lord  President 
'*''"*^''  '"  If  a  creditor  in  return  for  his  advance  receives  a  transfer 
,  or  an  assignation  of  a  debt  or  personal  obligation  of 


Digest  of  Scotch  Cases  of  General  Application.  325 

any  kind,  in  terms  absolute  and  unqaalified,  such  as  would  be  em- 
ployed in  a  transfer  to  a  purchaser  of  the  property,  or  right  of  credit, 
he  has  all  the  powers  of  a  proprietor  or  ab8oluj;e  assignee,  for  the 
purpose  of  enabling  him  to  recover  his  advances.  No  doubt  he  is 
bound  to  account  and  recover  whatever  remains  after  satisfying  his 
just  demands." 

15  Marchf  1869. — Miss  Murray's  Tmstees. — 41  Jurist^  343. 

TRUST— JURISDICTION, 

A  TESTATOR  left  f unds  for  a  charity,  with  the  provision  that  the  par* 
ties  should  annually  apply  to  the  Court  to  have  their  accounts  audited, 
and  which  should  be  held  a  discharge  by  the  trustees.  The  Court 
refused  to  exercise  the  power  (Lord  Deas  and  Ardmillan  dissent^ 
ing).  Per  Lord  Justice  Clerk  (Moncrieff ). — "  We  certainly  have  no 
such  power  to  originate  inquiries  into  the  management  of  trusts  as 
the  Court  of  Chancery  possesses.  As  to  all  trusts,  if  the  trustees 
decline  to  act,  we  possess  and  exercise  the  power  of  removing  them 
and  regulating  their  administration.  Should  that  emergency  occur 
in  the  present  case,  it  will  be  time  for  us  to  interfere."  Per  Lord 
Deas — ''  The  Court  of  Chancery  no  doubt  has  more  available  means 
and  facilities  than  we  have  for  explicating  the  guardianship  of 
charities,  but  our  duty,  so  fur  as  we  have  the  means  of  carrying  it 
out,  is  the  same.  To  sustain  our  jurisdiction  in  an  application  tike 
the  present  is  not,  as  has  been  said,  to  hold  that  a  private  party  can 
confer  jurisdiction.  It  is  the  law  that  has  conferred  on  us  the  juris- 
diction and  imposed  on  us  the  duty  of  exercising  it.'' 

18  March,  IS69.— Thomson  v.  Gordon. — 41  Jurist,  347. 

MINERAL  LEASE. 

A  LEASE  of  coal  provided  that  the  lease  was  to  end  on  the  coal  being 
worked  out.  Held  in  an  action  for  arrears  of  rent  that  the  tenant 
was  liable,  having  taken  no  means  to  ascertain  that  the  coal  was 
worked  out  Per  Lord  President  (Inglis) — *'  It  is  not  a  relevant 
defence  to  a  demand  for  rent  to  say  that  prior  to  a  certain  date  the 
coal  was  worked  out,  or  was  unworkable  to  profit,  while  the  tenant 
continues  silent,  and  without  taking  the  steps  incumbent  on  him  to 
have  this  ascertained,  if  he  wished  to  found  upon  the  clause  of  his 
lease  as  an  answer  to  the  demand." 

18  March,  \S6d.—Mrs.  Hall  and  Others.-^U  Jurist,  357. 

TRUSTEES.— 30  &  31  Vict  c.  97,  sec.  12, 

A  DOMICILED  Englishman  conveyed  his  whole  property  to  trustees 
by  a  deed  in  English  form.  The  trustees  invested  the  greater 
portion  of  the  funds  on  land  in  Scotland.  The  Court  of  Chancery 
appointed  new  trustees  with  powers,  on  the  assumption  that  the 
appointment  only  applied  to  the  funds  in  England.  The  beneficiaries 
applied  to  have  the  same  persons  appointed  by  the  Court  of  Session 
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for  the  Scotch  estate.  Heldy  that  the  case  did  not  fall  wiihia  the 
Trust  Act,  and  application  refused.  Per  Lord  President  (Inglis) — 
*'  There  is  a  distinct  appointment  of  trustees  by  a  court  of  competent 
jurisdiction,  and  it  does  not  appear  to  me  that  it  can  be  supplemented 
or  made  more  effectual  by  any  action  that  can  be  taken  by  the  Court 
so  far  as  the  office  is  concerned.''  "  The  trustees  appointed  by  the 
English  settlements  were  capable  of  acquiring  or  holding  landed 
estate  in  Scotland,  and  the  gentlemon  appointed  as  trustees  by  the 
Court  of  Chancery  are  quite  as  capable  of  holding  landed  estate  in 
Scotland,  and  all  that  they  require  is  to  make  up  a  title  to  the 
property." 

19  March,  1869. — The  Steam  Tug   Company  v.  McCleto  and 
others — 41  Juristy  378. 

SHIP-DEHUBBAQE. 

Bt  contract  for   towing   a   vessel  from  one  port   to  another,  de- 
murrage was  provided  for  at  so  much  a  day,  unless  the  detention 
was  from  stress  of  weather,  or  from  accident,  to  be  paid  for  at  same 
rate.     In  a  gale  the  tug's  hawser  fouled  without  any  fault  on  the 
part  of  the  crew  of  the  tug.    Both  vessels  in  consequence  had  to  be 
detained  in  an  intermediate  port.    Held  that  demurrage  was  due 
(Lord  ArdmiUan  dissenting).     Per  Lord  Deas — *'The  separation 
was  an  accident  in  the  purest  sense  in  which  the  term  can  be  ap- 
plied to  any  occurrence.    It  was  the  result  of  circumstances  which 
uo  one  could  avoid  or  prevent.     It  was  as  purely  so  as  if  the  tug 
had  been  struck  by  lightning ;  and  it  appears  to  me  that,  as  respects 
an  accident  of  that  kind,  the  word  *  accident '  is  to  be  read  in  the 
contract  as  applicable  to  both  vessels."    Per  Lord  Ardmillan — '*  The 
contract  is  for  towing  of  the  ship  by  the  tug.    If  the  tug  cannot  tow 
because  she  has  met  with  an  accident,  that  is  her  misfortune,  and  I 
can  scarcely  think  that  the  detention  caused  thereby  can  be  charged 
against  the  ship  which  was  not  tugged  because  of  the  aoddent 
Equity  must  govern  our  construction  of  the  contract,  and  I  do  not 
think  the  pursuer's  construction  equitable." 

20  March^  l^d.-^Jenhine  v.  Rohertaon.-^l  Jurist^  386. 

PUBLIC  RiaHT  OF  WAT — SECURITT  FOB  EXPENSES. 

An  action  being  brought  in  names  of  three  individuals  to  declare 
a  road  to  be  public,  on  a  proof  of  their  indigence  the  Court  ordered 
the  pursuers  to  find  security  for  costs.  Per  Lord  Ardmillan.-^''  It 
would  be  a  libel  on  the  law  of  the  country  if  tliere  were  no  means  of 
stopping  such  injustice.  I  have  looked  at  some  of  the  Eoglish  cases^ 
and  I  find  they  go  to  this,  that  where  there  is  a  person  in  such  cir* 
cumstances  that  notoriously  he  cannot  pay  costs,  and  they  find  there 
are  others  behind  him  who  have  an  interest  sometimes  higher  than 
his,  and  sometimes  only  common  with  his,  they  do  not  turn  the 
plaintiff  out  of  court,  or  compel  the  other  party  to  come  forward, 
but  they  simply  find  that  there  must  be  security  for  costs." 
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28  August,  1869. — Special  Case, — Muirs  Testamentary  Trus- 
tees.—42  Jurist^  25. 

TESTAMENT — PENCIL  CODICILS. 

On  the  death  of  a  party,  a  formal  testamentary  deed  of  settlemeut 
was  foand  in  his  repositories  with  two  codicils  added  in  pencil  of 
different  dates.  The  court  held  the  codicils  valid.  Per  Lord 
Cowan— '^  That  the  writing  is  in  pencil  is  an  important  element  in 
the  inquiry,  whether  a  hologpraph  addition  to  a  settlement  ought  to 
receive  effect  as  testamentary,  or  whether  it  is  to  be  viewed  as  de- 
liberative only  ?  But  if  it  be  truly  testamentary  in  its  nature  and 
terms,  so  as  to  entitle  it  to  that  effect  had  it  been  written  in  ink,  I  can- 
not hold  that  its  being  written  in  pencil  destroys  its  validity.  Now  the 
writings  in  this  case  are  in  their  terms  testamentary,  they  are  both 
of  them  subscribed  by  the  testator  and  dated  by  him,  and  being 
holograph  they  are  probative  writs  by  the  law  of  Scotland.  Hence 
there  being  no  circumstances  in  the  case  to  show  that  they  must 
have  been  written  merely  as  deliberative,  effect  cannot  be  denied  to 
them  on  the  mere  ground  of  their  having  been  written  in .  pencil. 
This  view  is,  I  think,  not  less  consistent  with  the  principles  of  our 
own  law  than  with  the  decisions  which  have  been  pronounced  in  the 
English  Courts,  the  import  of  which  will  be  found  accurately  sum- 
marised by  Mr.  Williams  in  the  first  volume  of  his  work  on  Exe- 
cutors, p.  106,  6th  edition." 

29  October^  1869. — Stewart  v.  Caledonian  BaUway  Company 
—42  Jurist^  38. 

JURY    TBUL — OONTRADIOTOBT  VERBIOT* 

A  JUBT  found  a  verdict  for  the  pursuer  that  he  had  suffered  serious 
injury  and  damage  by  fault  of  the  defenders,  but  assessed  the  dam- 
ages at  one  shilling.  The  court  held  the  verdict  self-contradictory 
and  irrational,  and  that  there  being  thus  a  miscarriage  of  justice, 
ordered  a  new  trial.* 

27  October y  IS69. —BaiUie  v.  BaiUie.—A2  Jurist^  38. 

TBUST— SPECULATIVE  PBOFTrs. 

MARBiAaE  trustees  unauthorisedly  invested  the  funds  in  bank  stock 
which  realised  a  large  profit.  Held  that  the  profits  could  not  be 
claimed  by  the  spouses,  who  had  the  life  rent  interest  in  the  fund, 
but  added  to  the  capital  the  whole  beneficiances  were  entitled  to 
participate  therein.  Per  Lord  Justice  Clerk  (Moncrieff)  : — "  I  hold 
it  to  be  a  well  established  principle  in  law  that  if  trustees  make  a 
specalative  investment,  from  which  benefit  accrues,  the  benefit  must 
go  to  the  whole  beneficiances  in  proportion  to  their  respective  in- 
terests. There  is  not  much  authority  on  the  subject,  but  the 
principle  is  unquestionable,  and  has  been  repeatedly  applied  in  cases 

*  A  Bubeequent  jury  awarded  ;£200. 
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where  trustees  have  improperly,  though  advantageously,  allowed 
trust  mooey  to  lie  in  trading  partnerships." 

30  August^  1869. — Oliver  v.  Robertson.— i2  Juri^  41. 

CAUTIONER — WITHDBAWAI*. 

A  BAiTKBDPT  having  found  judicial  caution  for  costs  of  suit,  the 
other  party  prevailed  on  the  cautioner  to  withdraw  his  surety. 
Held  that  the  party  could  not  demand  fresh  caution.  Per  Lord 
Neaves. — ^<  A  litigant  is  entitled  to  go  to  the  cautioner  before  the 
bond  is  lodged,  and  he  must  presume  to  be  satisfied  of  the  cautioner's 
solvency ;  but  when  the  bond  is  lodged  he  ought  to  keep  entirely 
aloof,  and  to  do  nothing  that  can  have  the  effect  of  inducing  him  to 
withdraw.*' 

o  Nov.y  1869. — Glasgoio  Jute  Company  y.  Carrick. — 12  Jurist,  45. 

COMHON  utterest. 

Whbbe  ground  was  feued  out  under  condition  of  a  space  being  left 
for  a  street,  but  that  the  street  should  not  be  opened  until,  nor 
carried  further  than,  the  superior  thought  proper.  Held  (1st),  that 
the  feuars  could  enforce  the  clause  against  each  other.  (2ndly)  ThaX 
the  reservation  could  not  authorise  the  superior  to  give  right  to  a 
feuar  to  build  across  the  street  and  stop  further  traffic.  Per  Lord 
President  (Inglis). — '^The  feu  rights  are  all  complete,  and  every 
feuar  has  a  right  against  his  neighbour  to  enforce  the  formation  and 
maintenance  of  the  street.  The  reservation  is  in  favour  of  the 
superior  as  superior,  and  not  an  obligation  that  can  be  transmitted  to 
any  one  that  is  not  the  superior." 

6  Nov,f  lS6d.'~-'Stnith,Paifne,and  iSjnith  v.  Rischniann. — 42  Jurist,  48. 

BANKRUPTCY — FOREIGN. 

A  FOBEiGNER  residing  in  London,  being  insolvent,  came  to  Scotland, 
and  a  sequestration  of  his  estates  was  there  obtained.  He  had  no 
creditors  or  assets  in  Scotland.  The  majority  of  his  creditors  in 
value  were  abroad  and  the  rest  in  England.  A  petition  for  recall  of 
the  sequestration  was  refused  (Lord  Deas  dissenting).  Per  Lord 
President  (Inglis): — "What  the  Legislatures  have  said  (23  <fc  24 
Vict.,  c.  33,  s.  2)  is,  that  this  court  may  recall  a  sequestration  where 
the  minority  of  creditors  in  number  and  value  are  resident  in  £hg'' 
land  or  Ireland.  Now  most  assuredly  In  this  case  there  is  not  a 
majority  of  the  creditors  resident  in  England  or  Ireland,  or  both. 
The  majority  are  resident  out  of  the  United  Kingdom."  Per  Lord 
Deas. — *'  I  think  the  application  for  recall  is  competent,  and  that  the 
provision  of  the  Statute  as  to  a  majority  of  creditors,  has  reference 
only  to  a  majority  in  one  of  the  three  divisions  of  the  United  King 
dom,  and  not  to  creditors  abroad." 
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6  Nov.,  1869.— Crawford  v.   Magistrates  of  Paisley. "'•'^2  Jurist. 

BUBGH — PUBLIC  PROPEBTT. 

Magistsates  resolved  to  remove  a  public  steeple  as  being  in  a 
dangerous  state,  which  was  denied.  An  inhabitant  obtained  an 
interdict  (in j auction).  Per  Lord  President  (Inglis).— <^  This  steeple, 
and  clock,  and  bell,  are  the  property  of  the  communitj,  I  mean 
that  large  municipal  corporation  which  embraces  the  whole  inhabi- 
tants of  Paisley,  whose  administrators  the  magistrates  and  council 
are.  It  is  their  property  in  this  higher  sense  that  the  administrators 
cannot  alienate  it  They  have  no  power  to  sell  or  dispose  of  it,  and 
it  appears  to  me  to  follow  that  they  cannot,  under  ordinary  circum- 
stances, pull  it  down  any  more  than  they  can  sell  it  Of  course  a 
case  may  arise  where  the  magistrates,  as  the  proper  administrators 
of  the  property,  would  be  doing  their  duty  in  having  a  building  re- 
moved on  account  of  its  being  dangerous,  or  for  some  other  sufficient 
reason,  but  it  may  well  be  doubted  if  an  act  of  that  kind  is  one  of 
ordinary  administration,  and  can  be  gone  about  de  piano  without  any 
authority  whatever,  and  just  because  it  appears  to  the  magistrates 
that  they  can  effect  a  widening  of  the  street,  and  make  a  favourable 
arrangement  with  adjoining  proprietors*'* 

9  Nov.^  1869«*- Harvey  v.  Gorclon.-— 42  Jurist^  60. 

COMMON  PROPEBTT. 

Two  lots  were  feued,  one  with  the  provision  that  a  sufficient  wall 
should  be  built  between,  at  the  mutual  expense,  not  to  exceed  eight 
feet  in  height  without  consent,  and  in  no  case  to  exceed  ten  feet  One 
of  the  feuars,  without  consent  of  the  other,  built  a  wall  to  the  height 
of  six  and  a  half  feet  with  a  coping.  Held  that  he  could  not  subse- 
quently, at  his  own  hand,  raise  it  to  eight  feet.  Per  Lord  Justice 
Clerk  (Moncrieff) — "  The  party  built  this  wall  partly  on  the  adjoin- 
ing feuar's  ground,  and  put  a  cope  stone  thereon.  I  am  of  opinion 
so  soon  as  that  was  done,  and  the  wall  thereby  finished,  it  became  a 
mutual  wall,  and  from  that  moment  one  of  the  pro  indiviso  pro- 
prietors could  not  operate  upon  it  without  the  consent  of  the  other.*' 

H,B. 
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[%*  It  should  be  understood  that  Notices  of  New  Works  forwarded 
to  us  for  Beview,  and  which  appear  in  this  part  of  the  Maguine,  do 
not  preclude  our  recurring  to  tnem  at  greater  length,  and  in  more 
elaborate  form,  in  a  subsequent  Number,  when  their  character  and 
importance  require  it.] 

Notes  to  Saunders'  Reports.  By  the  late  Serjeant  Williams^  con- 
tinued by  the  Bight  Hon.  Sir  Edward  Yaughan  Williams.  In 
two  volumes.    London  :  Stevens  &  Sons.     1871. 

Wb  are  much  gratified  to  find  that  Sir  E.  V.  Williams  has  been 
able  to  devote  his  well-earned  leisure  to  the  preparation  and  publi- 
cation of  what  is  substantially  a  new  edition  of  ^*  Williams'  Saun- 
ders." Instead  of  the  old  text  of  '^Saunders'  Reports,"  which 
contains  so  large  an  extent  of  what  is  now  useless  matter,  we  have 
here  an  abridgment  of  the  several  cases,  to  which  the  old  notes  are 
applied.  The  pleadings  also  are  omitted,  as  entirely  without  value 
in  the  existing  state  of  the  law.  The  present  work  is  in  fact  an 
adaptation  of ''  Williams'  Saunders  "  to  the  law  as  it  now  exists ;  and 
this  is  effected  in  a  manner  advantageous  for  practical  purposes,  bat 
without  rendering  less  solid  the  learning  which  is  here  so  amply 
dinplayed.  Mr.  Serjeant  Williams  published  the  first  volume  of 
his  edition  of  Saunders'  Reports  in  1799,  and  the  second  volume 
in  1802;  a  second  edition  by  the  same  learned  editor  appeared  in 
1809.  In  1824,  Mr.  Patteson  (afterwards  Mr.  Justice  Patteson) 
and  the  present  editor  brought  out  a  new  edition  of  the  same 
work,  and  in  1845  the  latter  published  another  edition  of  it. 
The  present  publication  is  a  new  edition,  with  the  modifications  we 
have  mentioned,  of  the  same  great  work,  and  we  have  every  reason 
to  believe  that  it  will  be  as  useful  to  the  lawyers  of  our  own 
generation  as  former  editions  have  been  to  their  predecessors.  The 
law  has  no  doubt  been  greatly  changed  since  ^'  Williams'  Saunders  " 
first  appeared,  but  we  have  here  all  the  changes  noted  and  com- 
mented on.  In  adapting  to  the  present  state  of  the  law  his  father's 
learned  and  admirable  work,  Sir  E.  V.  Williams  has  not  only  hered- 
itary right  in  his  favour,  but  possesses  every  qualification  which  such 
a  tesk  demands.  His  ability  as  a  jurist  has  been  long  acknowledged  by 
every  member  of  the  profession,  and  his  skill  as  a  practical  lawyer 
are  equally  admitted  by  all  who  knew  him  at  the  Bar  or  on  the 
Bench.  We  feel  fully  justified  in  tendering  to  him  the  best  thanks  of 
the  profession  for  the  care  which  he  has  bestowed  on  the  present 
work,  and  for  the  valuable  learning  which  he  has  here  produced  for 
the  benefit  of  the  common  lawyers  of  the  present  day.     In  any  form 
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"  WiUiamB*  Saunders  "  muBt  always  be  considered  as  a  great  store- 
honae  of  Common  Law  learnings  but  the  present  work  makes  it 
available  in  a  manner  which  all,  who  are  accustomed  to  have  recourse 
to  its  treasures  in  every  case  which  requires  more  than  ordinary 
consideration,  will  fully  appreciate.  Our  present  remarks  are  only 
intended  by  us  as  introductory  to  a  fuller  estimate  of  the  great  work 
now  before  us,  and  to  some  views  with  respect  to  our  legal  system 
su^ested  by  it,  which  we  hope  on  an  early  occasion  to  present  to 
our  readers. 

The  Medical  Jurisprudence  of  Insanity.  By  J.  H.  Balfour  Browne, 
Esq.,  of  the  Middle  Temple,  Barristor«at-Law.  London :  J.  &  A. 
Churchill,  New  Burlington-street.     1871. 

This  work  is  the  production  of  the  son  of  a  late  Commissioner  in 
Lunacy,  and  is  *' inscribed"  by  the  son  as  a  tribute  of  affection  to 
his  father.  Mr.  Browne  has  certainly  won  the  palm  of  assiduity ; 
he  has  also,  purposely,  we  think,  contrived  to  mitigate  the  gloom  of 
his  subject  by  the  always  cheerful,  and  often  facetious,  way  in  which 
he  states  a  case,  remarks  upon  an  opinion,  or  communicates  a  sug- 
gestion. Whether  or  not  the  author  claims  descent  from  Sir  Thomas 
Browne,  we  do  not  know ;  but  we  know  his  book  presents,  at  all 
events,  many  of  the  idiosyncrasies  and  pleasantries  of  that  great 
physician.  The  present  author  is,  however,  a  barrister,  and  his 
book  iBA^*  practical  treatise  "  intended  for  the  lawyer  and  the  phy- 
sician, whose  too  frequent  differences  of  opinion  in  questions  of  civil 
capacity  and  criminal  responsibility  the  author  hopes  it  may  tend 
somewhat  to  reconcile.  It  is  incumbent  upon  us,  dierefore,  to  look 
into  the  substantial  contents  of  the  book,  and  its  utility  for  the  legal 
profession,  before  we  assign  to  it  unreservedly  that  high  praise  which 
^ts  general  purpose,  its  general  tone,  and  its  more  superficial  features 
incline  us  to  award  to  it. 

The  subject,  it  will  have  been  observed,  is  one  definite  (if  not 
well-defined)  head  of  medical  jurisprudence  ;  and  by  isolating  it 
from  the  very  numerous  matters  which  are  the  usual  subjects  of 
medico-legal  jurisprudence,  the  author  has  rendered  his  treatment  of 
it  at  once  complete  and  systematic.  After  introducing  his  subject  in 
a  general  way  in  the  first  two  chapters  of  his  work,  he  proceeds  in 
the  third  chapter  to  lay  down — not  perhaps  a  definition  of  insanity, 
but  such  a  description  of  it  as  will  serve  the  purposes  of  his  treatise, 
which  are  also  the  purposes  of  practical  life ;  and  in  setting  about 
this  task,  he  very  wisely  and  characteristically  says, — *'  Before  it  is 
possible  to  clearly  understand  the  meaning  of  the  term  unsoundness 
of  mind,  it  is  perhaps  necessary  to  understand  what  is  meant  by  the 
term  sanity.  A  deviation  can  only  be  appreciated  when  that  from 
which  it  is  a  deviation  is  known;"  Then,  after  having  arrived  at 
his  final  definition  or  description, — a  description  which  seems  almost 
1o  apply  to  our  own  customary  eccentricities, — he  goes  on  to  suite 
that  *'  some  classification  of  the  various  kinds  of  mental  diseases  is 
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absolotely  necewiry ;  **  and  he  proposes  aeeordinglj  to  distrilmte 
them  under  two  head8--H(iaaiel7,  (1.)  *^  Those  which  are  dependent 
OB  arrested  developmeDt " ;  and  (i.)  '^  Those  which  are  doe  to  scmm 
fonctioDal  derugement  or  organic  lesion  ocearring  or  occasioned 
mbseqaentlj  to  Aill  normal  development.**    This  primary  diTieion 
osrtainlj  commends  itself  to  oar  minds,  and  the  distinetioa  wkieh 
the  aathor  makes  it  the  basis  of  is  a  distinction  which  agrees  entirelj 
with  the  occasional  facts  which  have  come  within  oar  own  ex- 
perience,— namely,  that  defective  energy  is  the  characteristie  of  the 
former  class,  as  nndue  activity  is  the  characteristic  of  the  latter  one. 
The  latter  is  perhaps  the  more  familiar  of  the  two,  being  in  fact  (aa 
the  author  points  out)  moasa,  both  in  the  technical  and  in  the 
general  acceptation  of  that  term  ;  but  the  former  is  a  species  of  inr 
sanity  which  it  is  not  less  imperative  upon  the  legal  or  medical  prac- 
titioner to  regard  than  is  tlie  latter  one.     The  former  species  of 
insanity  is  sub-divided  by  the  author  into  (1.)  Amentia,  and  (2.) 
Dementia  ;  and  again.  Amentia  may  be  either  Idiocy  or  Imbecility, 
and  both  Idiocy  and  Imbecility  may  be  either  general,  intellectual, 
or  moral;  while  again   Dementia  may  be  either    iSremature  or 
Senile,  according  as  it  is  the  effect  of  accident  or  other  occasional 
cause  in  the  vigorous  period  of  life,  or  of  that  general  decay  which 
is  the  UMual  accompaniment  of  increasing  years.     AltogeUier  the 
author's  divisions  and  sub-divisions  are  not  only  consistent  in  respect 
of  logic,  but  also  agreeable  to  the  reality  of  fact.    The  author, 
besides  treating  of  these  forms  of  permanent  or  quasi-permanent  in- 
sanity, has  interposed  a  few  chapters  upon  those  occasional  or  inter- 
mittent forms  of  insanity  (as  he  would  call  them)  or  of  eccentricity 
(as  we  should  call  them)  which  show  themselves  in  epilepsy,  som- 
nambulism,   drunkenness,  delirium,  and  aphasia;  and  proceeds   in 
the  next  place  to  treat  of  feigneil  insanity,  of  concealed  insauitjr,  ^nd 
of  lucid  intervals,  concluding  his  treatise  with  three  chapters  of  a 
more  monitory  and  general  sort,  in  which  he  discusses  the  admis^ 
sibility  of  the  evidence  of  the  insane,  the  prognosis  of  insanity,  and 
the  best  mode  of  dealing  with  insane,  or  alleged  insane,  examinees. 
The  author  seems  also  to  have  kept  up  a  constant  watch  for  cases, 
incidents,  and  opinions  the  most  recently  occurring  which  seemed  to 
have  any  bearing  on  his  subject.     Mordaunt  v.  Mordaunt  finds  due 
mention  from  him,  and  even  the  incidents  which  the  Echo  for 
May  last  mentions  to  have  occurred  at  Sheffield,  find  mention  in 
their  proper  place  in  our  author's  work  with  a  due  and  courteous 
acknowledgment  from  him  of  his  source  of  information.     The  book 
is  as  interesting  as  it  is  instructive,  and  it  will  also  be  as  useful  as  it 
is  complete  and  systematic. 

The  Handwriting  of  Junius  professionally  investigated.  By  Mr. 
Charles  Chsbot,  Expert.  With  preface  and  collateral  evidence  by 
the  Hon.  Edward  Twisleton.     London:    John  Mun-ay.     1871. 

SiK  Walter  Scott  mentions  a  hare,  the  death  of  which  caused  a 
coursing  club  to  be  broken  up.    It  had  given  the  members  many  a 
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good  hunt,  but  at  length  its  time  was  come.  It  was  caught,  and 
with  it  the  club  ceased  to  have  any  reason  for  existence.  In  the 
same  way,  the  question  of  the  authorship  of  Junius  has  given  rise  to 
fine  tracking  and  to  good  sport,  but  at  length  we  think  it  must  be 
conceded  that  the  sport  is  over.  Dead,  was  the  verdict  with  most 
when  Macaulay  led  the  hunt.  But  there  was  yet  life  remaining. 
Dead  as  a  door  nail,  will,  we  think,  have  to  be  the  verdict  now. 

Until  the  publication  of  the  work  which  is  now  before  us,  a  con- 
siderable number  of  people  were  of  opinion  that  the  question  of  the 
authorship  of  the  letters  of  Junius  would  have  to  be  left  as  unsettled 
and  as  incapable  of  solution  as  the  character  of  Mary  Stuart.  Most 
readers  of  Macaulay  were  inclined  to  believe  that  he  had  settled  the 
question  as  far  as  it  could  be  settled.  He  had  pointed  out  five  points 
of  resemblance  between  the  author  of  Junius  and  Sir  Philip  Francis, 
which  it  was  impossible  to  suppose  could  have  occurred  unless  the 
two  were  one.  He  showed  that  Junius  was  some  one  who  was 
acquainted  with  the  technical  forms  of  the  Secretary  of  State's 
Office.  Sir  Philip  Francis  was.  He  pointed  out  that  he  was 
intimately  acquainted  with  the  business  of  the  War  Office.  Francis 
was  a  clerk  in  that  office.  He  made  it  clear  that  the  author  attended 
in  1770  the  debates  in  the  Lords,  and  took  notes  of  the  speeches, 
and  especially  of  those  by  Lord  Chatham.  He  showed  that  Francis 
so  attended.  He^  pointed  out  that  Junius  bitterly  resented  the  ap- 
pointment of  Chamier  to  the  place  of  Deputy-Secretary  of  War,  and 
that  he  was  bound  by  some  strong  tie  to  the  first  Lord  Holland. 
Francis  answers  to  these  tests  also.  But  the  strong  point  of 
Macanlay's  argument  is,  that  no  other  person  can  be  named  who 
answers  to  all  these  tests*  Mr.  Herman  Merivale  adds  to  this  argu- 
ment, that  it  is  impossible  to  find  any  man  capable  of  the  style  of 
writing,  in  which  the  letters  of  Junius  are  written,  who  could  have 
stood  ^ese  tests. 

For  ordinary  mortals,  the  evidence  furnished  by  these  authors  was 
amply  sufficient.  But  there  are  sceptics  on  every  subject.  An  un- 
fortunate gentleman  the  other  day  wagered  500/.  that  the  earth  was 
not  round,  and  we  are  happy  to  say  lost  his  bet.  And  so,  too,  there 
were  those  who  doubted  after  all  whether  Francis  were  the  author 
after  whom  they  were  in  pursuit.  To  such,  the  evidence  afforded  by 
this  book  ought  to  be  conclusive.  In  the  first  place,  it  is  to  a  certain 
extent  an  entirely  new  species  of  evidence.  It  is  the  evidence  as 
to  handwriting.  And  here  let  us  say  that  the  book  will  do  much  to 
raise  the  evidence  of  experts  as  to  handwriting  in  the  estimation  of 
the  public.  There  has  been  an  impression  abroad  that  far  too  much 
deference  has  been  paid  to  the  evidence  of  self-constituted  experts. 
These  men  have  msbde  a  mystery  of  their  profession,  and  the  age 
objects  to  mysteries,  believes  that  even  the  secrets  of  freemasonry 
are  just  no  seci*ets  at  all,  and  is  inclined  to  think  that  mystery  is 
either  a  cloak  for  ignorance  or  imposture,  or  for  both.  In  this  book, 
however,  we  have  not  merely  the  results  arrived  at  by  the  two  lead- 
ing experts  of  the  day,  Mr.  Chabot  and  Mr.  Netherclitfe,  but  we  have 
the  whole  train  of  reasoning  given  by  which  they  have  arrived  at 
these  results. 
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It  is  hardl  J  too  much  to  Bay  that  with  the  reaeons  given  by  the 
two  experts  for  the  oondusions  at  which  they  have  arrived  we  are 
almost  made  as  capable  of  judging  as  the  experts  themselves.    One 
of  the  most  noteworthy  differences  which  strikes  an  observer  between 
the  handwriting  of  Junius  and  that  of  Francis  is  that  the  slope  of 
the  writing  is  altogeti^er  different    The  general  resemblance  of 
the  two  hands  is  striking.    They  are  both  remarkably  good  hands, 
but  the  general  style  is  the  same.    Of  course  it  may  be  replied,  and 
with  truth,  that  the  several  periods  of  English   history  furnish  dis- 
tinct styles  of  penmanship,  and  a  general  resemblance  only  goes  to  show, 
what  no  one  disputed,  that  Srancis  and  Junius  lived  at  the  same  time. 
The  difference  in  slope,  of  course,  would,  in  ordinary  cases,  indicate 
that  the  writers  were  different  men.    But,  if  we  remember  that  the 
author  of  Junius,  whoever  he  was,  wished  to  conceal  himself,  we 
may  naturally  conclude  that  a  difference  in  slope  would  be  one  of  the 
means  which  he  would  adopt  in  order  to  prevent  the  recognition  of 
his  handwriting.    The  general  excellence  and  the  general  resem« 
blance  of  his  handwriting  would  then  be  evidence  to  show  that  the 
author  of  the  letters  and  Sir  Philip  Francis  were  the  same.     This 
resemblance  was  noticed  years  ago.    But  the  experts  show  us  that 
the  writers  had  the  same  tricks  of  penmanship,  the  same  accidental 
little  habits  into  which  each  handwriting  falls.     Such  tricks  every 
man  is  liable  to  and  is  probably  unconscious  of.     Take  for  example 
this  test.    Most  people  after  the  address  and  the  name  of  the  month, 
with  which  a  letter  is  headed,  omit  to  insert  any  stop,  or  they  place 
a  comma  after  the  name  of  the  place.     Francis,  however,  never 
failed  to  insert  a  stop :  usually  he  placed  a  fldl  stop  after  the  date  of 
the  month,  a  colon  after  the  th  of  the  month,  and  a  fbll  stop  after  the 
year.    Thus  he  would  write  Zo^M/on.  6M:  March.  1771.     Exactly 
the  same  peculiarity  is  observable  in  the  letters  of  Junius*     Another 
distinctive  resemblance  between  the  two  handwritings  is  that  the  tk 
is  always  placed  exactly  over  the  figures  instead  of  over  it  but  a  little 
on  one  side  of  it.     The  experts  have  taken  nearly  every  letter  in  the 
alphabet,  and  by  means  of  photo-lithographed  plates  show  us  that 
the  points  of  resemblance  are  sp  many  and  of  dissimilarity  so  few  as 
to  force  to  the  conclusion  that  Francis  and  Junius  were  the  same. 
Indeed  they  irresistibly  lead  to  the  observation  that  none  of  us  have 
the  power  so  to  vary  our  hand  as  that  careful  observation  shall  not 
expose  the  attempt     To  confine  ourselves  simply  to  the  datings : 
Mr.  Chabot  shows  nine  points  which  are  found  in  combination  in  the 
datings  of  Junius  which  are  likewise  found  combined  in  the  writings 
of  Francis.     These  nine  points  are  so  very  peculiar,  says  the  editor, 
that  although  he  has  examined  more  than  three  thousand  letters  he 
has  never  seen  those  points  united  in  any  writer  except  Junius  and 
Francis.     Another  among  the  very  many  points  which  are  noted  ia 
the  resemblance  in  the  salutations.     Let  the  reader  remember  his 
own  and  his  friends'  habit  of  writing  *  Dear  sir,'     Some  persons  put 
a  full  stop  after  this  phrase ;  some  a  comma,  some  few  a  semicolon, 
but  the  great  majority  put  no  stop  at  all.    What  is  remarkable  about 
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Junius  is  that  he  had  the  fixed  habit  of  putting  a  full  stop  after  his 
salutations.  Forty-one  out  of  forty-two  of  his  letters  have  a  full  stop 
in  this  place.  In  the  letters  of  Junius  occur  twenty-five  salutations. 
In  every  case  there  occurs  either  a  full  stop  or  a  line  of  separation^ 
the  latter  occurring  only  in  informal  letters  to  the  printer. 

A  curioQS  piece  of  evidence  occurs  also  in  connection  with 
obliterated  words  and  dates.  In  many  cases  these  have  been  care- 
fully obliterated  with  the  object  of  hiding  the  undisguised  penman- 
ship of  the  writer.  In  nearly  every  instance  these  obliterated  passages 
are  written  at  the  usual  slope  of  Francis.  Every  now  and  then,  as 
might  be  expected  in  a  man  who  was  writing  in  a  disguised 
hand,  the  writer  fell  into  his  usual  style.  Such  words  are  usually 
erased,  but  under  the  microscope  the  word  becomes  clear,  and  where- 
ever  this  is  so,  and  the  handwriting  is  not  that  of  Junius,  it  approxi- 
mates more  closely  to  that  of  Francis. 

The  proof  afforded  by  the  evidence  of  the  handwriting  is  so  over- 
whelming, that  if  none  of  the  arguments  of  Macaulay  applied^,  we 
should  still  be  bound  to  maintain  that  in  the  face  of  such  evidcDce  it 
was  impossible  that  the  author  of  the  letters  of  Francis  could  be  any 
one  else  than  the  author  of  the  letters  of  Junius.  We  have  great 
pleasure  in  commending  this  exceedingly  curious  and  interesting 
book  to  those  of  our  readers  who  either  take  an  interest  in  the  author- 
ship of  the  famous  letters,  or  are  desirous  of  knowing  what  is  the 
value  of  evidence  deducible  from  a  comparison  of  handwriting. 

A  Guide  to  Drawing  Bills  of  Costs,  &c.  By  Thomas  Farries, 
Law  Costs  Draftsman  and  Greneral  Accountant.  Third  Edition. 
London :  Thomas  Farries  and  Horace  Cox.     1871. 

Thb  preface  to  this  work  bears  date  March,  1871,  and  introduces 
the  present,  or  third  edition,  in  order  to  give  Precedents  of  Bank- 
ruptoy  Costs  required  under  the  Bankruptey  Act,  1869,  and  under  the 
County  Court  practice  since  the  last  Act. 

There  are  certainly  some  useful  precedents  of  Bills  of  Costs  in  this 
book,  and  the  necessity  of  a  reliable  guide  to  the  practitioner  in  this 
part  of  his  business  is  clear,  but  after  a  careful  perusal  of  the  work 
before  us,  we  observe  several  matters  against  its  being  considered  as 
such  a  guide. 

It  is,  we  think,  to  be  regretted,  that  the  author  did  not  find  time  to 
make  his  book  what  he  describes  it  in  the  preface,  ''  a  New  and  Re- 
vised Edition  of  his  Law  Costs  Guide."  The  work  has  neither  table 
of  contents  nor  index,  except  so  far  as  a  single  leaf  added  to  the  end 
answers  for  index ;  but  the  least  examination  shows  that  the  new- 
edition  consists  only  of  the  first  93  pages,  being  precedents  of  Bank- 
ruptey cost,  and  the  e^uihor'a  proposed  charges  for  business  in  Liqui- 
dation cases.  It  is  unfortunate  for  the  writer  that  the  authorised 
scale  for  such  costs  has  at  last  appeared,  and  therefore  deprives  his 
proposed  charges  of  most  of  their  utility  ;  still,  on  the  whole,  the 
work  will  be  useful  in  several  of  its  parts,  especially  the  precedent 
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of  Chancery  costs  in  winding  up  cases  under  the  Companies  Act, 
1862. 

In  proof  of  our  opinion,  that  his  work  is  not  thfoughout  a  new 
and  revised  edition,  we  may  refer  to  the  fees  in  the  Common  Law 
costs,  (page  142),  where  the  fee  on  entering  cause  is  omitted, 
although  the  reader  is  somewhat  confused  by  the  charges  '*  previously 
to  the  rule  of  M.  V.,  1865,"  being  fully  set  out  and  repeated,  in  refer- 
ing  to  the  Clerks  of  Assize.  Worse  still,  in  the  precedent  at  page 
240,  the  fee  for  entering  cause  is  stated  as  £1  5s.,  although  for 
several  years  it  has  been  £2 ;  thus  shewing  the  absence  of  any  recent 
revision.  To  test  the  value  of  this  production  as  a  guide^  we  have 
carefully  scrutinized  the  bill  of  costs  at  page  87,  in  a  cause  '^  com- 
menced in  a  Superior  Court,  and  transferred  and  concluded  in  the 
County  Court,"  and  although  unwilling  to  press  hardly  on  the  author, 
who  is  not  a  lawyer,  but  a  general  accountant,  we  must  say  this  pre- 
cedent is  most  confusing  to  us,  and  appears  to  contain  more  of  the 
costs  on  a  trial  of  issues  in  the  County  Court,  under  the  19  &  20 
Vict,  c.  108,  than  under  the  transfer  pursuant  to  the  County  Courts 
Act,  1 867,  and  should  this  precedent  be  relied  on  for  practise  under 
the  latter,  it  must  greatly  deceive  the  embryo.  Nearly  a  page  of 
items  of  charge  between  appearance  and  issue  is  given,  while  under 
sec.  7,  actions  of  contract  can  only  be  removed  by  the  defendant^ 
and  within  eight  days  after  service  of  writ,  and  as  we  have  an  item 
'^special  endorsement  of  writ,"  the  precedent  indicates  such  an 
action,  and  is  not  limited  to  actions  of  Tort,  remitted  under  sec.  10 
of  the  Act  of  1867. 

The  costs  in  conveyancing  will  be  useful  in  offices  until  the  simpler 
plan  of  ad.  vol.  Commission,  now  recommended  by  the  Incorporated 
Law  Society,  shall  be  tried.  As  advocates  of  all  useful  reforms,  we 
should  be  pleased  to  see  a  more  rational  system  of  charge  adopted 
than  the  mere  length  of  documents,  certainly  the  most  unsatisfactory 
possible  test  of  skill  and  ability. 

(1.)  A  concise  view  of  Proceedings  in,  also,  (2.)  Notes  on.  Liquidations 
and  Compositions  under  the  Bankruptcy  Act,  1869.  Bj  Cr. 
Mauley  Wetherfield,  Solicitor.     London  <  Longmans.    1871. 

(8.)  A  Practical  Treatise    on    Liquidation  by    Arrangement  and 

Composition  with  Creditors  under  the  Bankruptcy  Act,  1H69, 

comprising  the  Rules  of  1871.     By  Joseph    Seymour  Salaman, 

Solicitor.     London :  Stevens  h  Haynes.      1871. 

The  Bankruptcy  Act,  1869,  has  had  scarcely  two  years  as  yet  to 
operate  ;  the  rules  of  procedure  under  it  have  been  issued  from  time 
to  time  at  irregular  intervals  and  have  only  now  reached  something 
like  completeness  or  finality.  In  this  condition  of  the  law  upon  the 
subject,  it  is  to  be  expected  that  the  works  of  authors  who  attempt 
to  methodise  or  to  explain  it,  should  present  a  like  incompleteness  or 
progressiveness  ;  and  this  is  more  or  less  the  characteristic  of  the 
volumes  which  are  now  before  us,  although  in  a  much  less  degree  of 
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the  third  of  them,  for  Mr.  Salamau  has  dexterously  coQtrived  to  iu- 
corporate  in  his  treatise  the  very  latest  rules  and  decisions  iu  the  mat- 
ter, even  the  new  rules  which  were  only  sanctioned  so  recently  as 
the  7th  uU.,  unintentionally  stealing  therein  a  march  upon  his  con- 
temporary and  companion  author,  Mr.  Wetherfield. 

The  Concise  View  and  the  Notes  of  Mr.  Wetherfield  are  intended 
to  be  supplementary ;  and  if  it  be  true  (as  it  is  commonly  and 
truthfully  alleged)  that  the  Bankruptcy  Solicitor  has  only  to  ^^  pursue 
the  Acty^  we  cannot  imagine  anything  so  good  as  the  Concise  View  of 
Mr.  Wetherfield  for  assisting  in  that  pursuit,  for  it  ensures  that  no 
steps,  whether  trivial  or  important,  shall  be  inadvertently  omitted  in  it. 
And  although  unfortunately  the  tabli  of  customary  charges,  careful 
and  just  as  it  is,  has  lost  its  principal  value  <^ince  the  publication  of  the 
table  of  authorised  charges  in  the  rules  o(  1671,  yet  we  think  the  Con- 
cise View  so  good  in  other  respects  not  affected  by  those  rules,  that  we 
confidently  anticipate  for  it  (more  especially  as  it  costs  but  a  shilling) 
a  large  and  ready  sale,  because  a  large  and  ready  usefulness.  The 
Notes  which  are  supplementary  to  it  will  naturally  share  its  wide 
acceptability,  costing  only  28.  6d.,  and  being  not  only  explanatory  of 
the  Concise  View,  but  possessing  also  independent  merits  of  their  own 
which  cannot  fail  to  recommend  them. 

The  Practical  Treatise  of  Mr.  Salaman  is,  however,  a  formidable 
rival,  being  a  thoroughly  well  executed  book,  outwardly  attractive, 
inwardly  complete,  deliberate,  and  clear.  The  author  is  already 
favourably  known  to  the  profession  for  his  ''  Practical  Guide  to  tne 
Bankruptcy  Law,  1869";  and  he  has  written  this  further  volume 
upon  a  kindred  subject,  or,  speaking  accurately,  upon  a 
special  portion  of  the  same  subject,  with  e^ual  carefulness,  with 
equal  knowledge,  and  with  equal  judgment  and  perception. 
The  particular  occasion  for  the  work  was  ''the  non-workable 
qualities"  of  the  sections  of  the  Act  (125,  126)  providing  re- 
spectively for  Liquidation  and  Composition.  These  qualities  have 
required  a  succession  of  rules  to  mitigate  their  impractical  character, 
and  in  the  course  of  that  gradual  mitigation  or  removal  there  has 
meanwhile  grown  up  ''a  kind  of  unwritten  law,"  known  only  to 
those  who  have  practically  lived  through  its  formation  and  assisted 
in  it.  Now  the  author  has  divulged  these  secrets,  and  in  doing  so 
has  produced  a  treatise  which,  although  statutory  and  formalistic  in 
the  main,  is  also  judiciously  historical  and  explanatoiy.  And  the 
author,  omitting  no  element  of  completeness,  has  adduced  all  the 
cases  (including  those  not  yet  formally  reported)  which  have  been 
decided  upon  and  which  tend  to  illustrate  sections  125-6  of  the  Act, 
or  the  rules  of  procedure  applicable  thereto.  We  very  heartily  com- 
mend his  work  to  both  branches  of  the  profession,  and  to  the 
mercantile  and  trading  public  generally,  as  a  happy  medium  between 
lengthiness  and  scantiness,  and  as  a  work  which  already  reaches 
nearly  to  perfection  in  this  the  first  edition  of  it,  although  written  iu 
a  matter  that  is  novel  both  in  itself  and  in  its  nomenclature.  Every 
page  or  paragraph  of  it  indicates,  in  truth,  in  Mr.  Salaman  the  full 
understanding  of  an  experienced  person  aud  an  adept.    The  table 
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of  contents  is  ftlso  beautifully  logical,  and  the  index  accurate  and 
fall.    The  cost  of  the  book  is  ten  shillings. 

The  Law  of  Marriage  and  Legitimacj,  with  special  reference  to 
the  jarisdictioQ  conferred  hj  the  Legitimacy  Declaration  Act 
By  Hugh  Weightman,  M.A.,  of  the  Inner  Temple,  Barrister-at- 
Law.    London  :  Henry  Sweet,  3,  Chancery  Lane,  W.C.     1871. 

Mb.  Weightman  is  a  barrister  of  nearly  thirty  years'  standing ; 
he  is  also  tolerably  experienced  as  an  author.    It  is,  therefore,  but  a 
just  expectation  in  us,  if  we  require  from  him  in  his  present  work, 
both  maturity  of  opinion  and  abnndance  of  methodised  learning.     We 
should  also  expect  from  hitn,  although  with  more  hesitancy,  some 
peculiar  merits  of  style,  whether  perspicuity,  simplicity,  brevity, 
force,  or  other  like  commendatory  qualities.     And  what  do  we  find? 
We  find  in  his  preface  (to  begin  at  the  beginning)  much  appearance 
of  humility  or  modesty,  which  to  our  minds  seems  out  of  place  in  an 
author  and  barrister  of  his  standing  and  experience.     We  find  also 
much  uncouthness,  both  of  style  and  phrase,  the  result  it  may  be  of 
haste,  the  indication,  however,  it  may  also  be  (as  we  rather  fear)  of 
an  imperfectly  cultivated  style.     It  is  particularly  distasteful  to  find, 
for  example,  the  expression  "  antipodean  !  colonies  ^  used  by  the 
author  on  p.  7,  to  denote  our  remoter  colonies  or  settlements ;  it  is 
also  particularly  harsh  upon  the  ear,  and  ungrateful  to  the  under- 
standing, to  stumble  against  such  a  hitch  or  chasm  as  that  which 
occurs  in  the  following  sentence,  where  speaking  of  his  work,  he 
says — '^Such  as  it  is,  the  author  launches  it  upon  the  stream  of 
public,  and  especially  of  the  legal  public,  opinion  with  much  diffi- 
dence.''   Now,  for  our  own  selves,  knowing  as  we  do  so  well  that  the 
dexterous  use  of  words,  and  the  nice  adjustment  of  the  clauses  of  a 
sentence,  constitute,  in  fact,  the  better  part  of  an  author's  knowledge, 
or  of  a  barrister's  legal  value,  we  were  really  discouraged  to  proceed 
with  Mr.  Weightman's  book  further  than  the  preface,  in  this  hot 
weather,  in  which  we  found  so  many  stumbling  blocks.    Bat  we 
proceeded.    And  proceeding  with  the  work,  we  found  the  medias  res, 
or  substantial  portion  of  it,  not  calculated  in  any  especial  way  to 
compensate  for  these  more  glaring  defects  of  style  or  form  appearing 
in  the  preface.     It  is  really  an  ungracious  thing  to  despoil  an  author 
of  the  trophies  which  he  fancies  he  has  won,  or  to  prevent  ''  the 
public,  or  more  especially  the  legal  public,"  from  awarding  him  the 
honours  which,  but  for  our  detraction,  they  would  or  might  have 
done.     But  really  we  value  Veritas  before  amicitia  ;  and  more  espe- 
cially we  feel  called  upon  to  reprobate  the  inconsiderate  haste,  if 
not  also,  or  rather,  the  chaotic  tumult,  which  is  the  principal  charac- 
teristic of  Mr.  Weightman's  volume.     It  is  destitute  of  everything 
like  order,  either  natural  or  rational,  abounding  in  instances  of  the 
most  vulgar  species  of  hysteron  proteron.    The  phrase  "  of  course 
occurs  in  it  every  third  page  or  so,  and  is  always  improperly  used, 
and  the  phrase  **  at  all  events,"  is  used  with  a  like  ^equency  and 
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gaucherie.  The  author  has  shown  au  ntter  neglect  of,  if  not  also 
an  incapacity  for,  art;  he  has  raised  no  rule  or  principle  into 
prominence  or  relief;  the  very  title  of  the  hook  is  scarcely 
justified  by  the  contents  of  it  On  p.  5,  the  author,  after  a  rambling 
general  statement  of  the  policy  of  marriage  laws,  proceeds  to  state— 
'^  Such  being  a  sketch  of  the  objects  of  the  present  work,  the  remainder 
will  be  devoted  to  an  elucidation,"  &c.  Now  really  he  has  given  no 
such  sketch  at  all,  on  any,  or  all  of  the  four  preceding  pages,  and  we 
never,  speaking  candidly,  were  so  much  astonished  as  when  we  read 
this  connecting  paragraph,  for  it  is  about  the  rudest  specimen  of 
dovetailing  we  ever  met  with.  It  is  our  sincere  belief,  that  the 
author  knows  his  subject  most  imperfectly  ;  and  to  quote  a  phrase  of 
his  own,  it  might  not  be  '^  unedifying  "  for  him  to  study  and  to 
understand  the  Legitimacy  Declaration  Act,  before  he  attempts  to 
comment  upon  it.  Almost  the  only  valuable  pait  of  the  book  which 
we  have  been  able  to  discover  is  Ihe  summary  which  is  given  on  pages 
o0-52 ;  this  portion  of  it  is  so  different,  in  all  respects,  from  the  rest 
of  it,  that  we  sincerely  wish  the  rest  of  it  had  been  like  it.  If 
**  the  public,  and  more  especially  the  legal  public,'*  will,  in  these  hard 
times,  give  9s.  for  these  two  pages  of  good  matter,  then  this  book  will 
sell,  and  Mr.  Weightman  may,  in  the  next  edition  of  it,  have  an  op* 
portunity  of  regaining  our  good  opinions,  by  re-casting  the  whole 
method,  and  re-distributing  the  whole  materials  of  his  work  ;  but  if 
it  should  prove  otherwise,  then  we  hope  that  Mr.  Weightman's  merited 
neglect^  may  teach  both  himself  and  others  ordinary  prudence  and 
consideration.  We  imagine  the  chaste,  and  even  somewhat  restrained, 
genius  of  Lord  Penzance,  is  not  much  flattered  by  Mr.  Weightman's 
dedication  of  his  work  to  it. 

The  Statutes:  Revised  Edition.  Vol.  II.  William  &  Mary  to 
10  George  III,  a.d.  1688-1770,  by  Authority.  London:  Eyre 
k  Spottiswoode,  Her  Miyesty's  Printers.     1871. 

Adiobable!  is  the  exclamation  of  the  lawyer,  as  each  succes* 
sive  instalment  of  this  work  is  presented  to  his  notice.  The  rapidity 
with  which  the  work  is  proceeding,  the  carefulness  with  which  it  is 
being  done,  and  its  substantial  qualities  in  all  respects,  promise  to 
speedily  relieve  the  practising  barrister  of  much  of  the  labour  and 
perplexity  which  he  at  present  feels  in  advising  upon  cases  falling 
within  the  domain  of  the  Statute  Law,  and  they  will  also  furnish  the 
lawyer  of  the  future  with  one  means  of  economy  at  the  least,  to  com- 
pensate for  his  alleged  diminished  earnings,  condensing  as  they  do, 
or  promise  to  do,  within  a  few  portable  volumes,  the  two  score  and 
more  of  volumes  which  at  present  contain  our  Statute  Law. 

Finality  is,  however,  beyond  the  reach  even  of  the  gentlemen 
who,  in  so  praiseworthy  a  manner,  are  carrying  out  this  work  of  the 
revision  of  the  Statutes,  they  having  proved  unable,  for  an  obvious 
reason^  to  indicate  iii  the  present  volume  the  effect  of  any  repeals 
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made  subsequently  to  the  Session  of  1869-70 ;  at  the  most,  there- 
fore, they  have  succeeded  in  furnishing  a  new  and  authoritatiye 
starting  point  for  the  revision  committee  of  some  future  century. 
But  this  consideration  is  of  interest  only  for  the  generations  of  the 
future ;  of  their  own  generation,  the  present  revisers  have  deserved 
and  are  deserving  well. 

We  have  little  to  note  in  particular  of  the  present  volume,  pursuing 
as  it  does  the  same  general  rules  and  arrangements  as  described  in 
the  introduction  to  the  first  volume.  The  plan  is  to  print  all  the 
public  Acts  not  actually  repealed,  except  those  virtually  repealed  by 
subsequent  operations.  We  may,  however,  remark,  that  as  the 
revisers  come  nearer  and  nearer  to  our  own  and  the  more  recent 
reigns,  their  work  becomes  more  and  more  arduous  for  them,  and  the 
Statutes  become  less  and  less  readily  aasortable  in  simple  and  un- 
qualified arrangements.  For  instance,  the  union  with  Scotland  in 
1707,  a  year  which  is  comprised  within  the  present  volume,  had  at 
the  date  thereof,  and  has  also  subsequently,  had  effects  upon  our 
legislation  which  it  is  indispensable  in  a  work  of  authority  and  of 
completeness  to  discriminate  or  distinguish ;  and  the  compilers  have 
not  shrunk  from  this  labour,  but  it  is  evident  that  the  consequence  of 
having  to  make  any  such  distinctions  is  to  render  this  second 
volume  more  complex.  We  can,  however,  point  out  no  omission  or 
error  in  it ;  and  to  criticise  the  intrinsic  merits  of  a  work  so  vast,  is 
too  laborious,  if  not  impossible,  for  us. 

A  Ck)ntribution  to  the  Discussion  on  the  Amendment  of  the  Law  of 
EnUdl  and  Settlement.  By  T.  T.  Ford,  of  the  Middle  Temple, 
Barrister-at-Law.    London:  Stevens  &  Sons.     1871. 

Of  this  little  pamphlet,  with  its  modest  title  and  most  valuable  sug* 
gestions,  it  is  impossible  to  speak  too  highly.  Starting  with  the 
assumption  that  all  laws  are  bad  which  encourage  or  assist  the 
creation  of  perpetuities,  the  writer  proceeds  to  point  out  how  this  is 
done  by  the  law  of  entail.  He  is  clearly  of  opinion  that  neither  the 
law  of  primogeniture  nor  the  rule  restraining  perpetuities  can  be 
held  in  any  way  to  contiibute  to  this  result.  Seeiug  that  the  rule 
against  perpetuities  applies  as  well  to  personalty  as  to  realty,  Mr. 
Ford  maikes  the  obvious  remark  that  '^  it  is  not  certainly  to  a  rule 
operating  so  smoothly  in  one  direction  that  we  should  primd  fade 
turn  for  the  source  of  a  great  evil  in  another."  He  accordingly 
i-efers  the  evil  to  the  Statute  de  Donie  ConditUmabiluSf  which  is  the 
origin  of  the  system  of  perpetual  entail.  He  considers  that  by  the 
system  of  barring  entails,  whether,  as  formerly,  by  fines  and  re- 
coveries, or,  as  at  present,  by  disentailing  deeds,  the  snake  was 
scotched  but  not  killed.  The  establishment  of  ^'  protectors  to 
the  settlement''  by  the  Vines  and  Recoveries  Abolition  Act,  in 
1833,  he  considers  to  have  been  a  rctrogade  step,  still  further  lessen- 
ing the  chances  of  free  alienation.  The  manner  in  which  the  present 
system  operates  in   favour  of  perpetuities  is  yreH  pointed  out   in 


Notices  of  New  Books.  341 

pages  11-13.  In  the  latter  part  of  his  pamphlet,  having  advocated 
the  repeal  of  the  Statute  de  Donis,  or,  at  least,  that  an  Act  should  be 
passed  forbidding  the  creation  of  estates  tail,  he  proceeds  to  the 
objections  which  may  be  urged  against  his  scheme,  which  he  con- 
siders may  be  sufficiently  met  by  the  extension  of  the  rule  against 
perpetuities  from  lives  in  being  and  twenty-one  years,  to  lives  in 
being  and  twenty-five  years.  This  would  enable  parents  to  extend 
the  age  at  which  the  children  of  their  marriage  shall  have  control 
over  property  from  twenty-one  to  twenty-five  years,  an  age  at  which 
there  would  be  a  reasonable  security  that  the  value  and  responsi- 
bilities of  property  would  be  understood.  Mr.  Ford  refers  to  the 
Roman  law,  under  which  a  minor,  up  to  the  age  of  twenty-five^  was 
entitled  to  the  appointment  of  a  curator  for  the  management  of  his 
property. 

We  have  no  hesitation  in  saying  that  Mr.  Ford's  pamphlet  should 
be  read  by  every  one  who  takes  a  practical  interest  in  the  subject. 
In  these  days  of  ignorant  declamation  on  various  matters  which 
take  the  popular  fancy,  and  not  least  on  this  subject  of  the  law 
of  entail  and  settlement,  it  is  refreshing  to  read  the  really  valuable 
and  instructive  suggestions  contained  in  the  present  pamphlet. 

The  Law  School  of  Harvard  College.     By  Joel  tarker.    New  York  : 
Hurd  &  Houghton,  Cambridge,  U.S.     1871. 

OuB  American  cousins  have  so  much  young,  unshapen  feeling  in 
them,  that  they  are  apt  to  disturb  our  older  and  more  chastened 
senses  with  the  semi-comic  trumpetings  with  which  they  in  general 
herald  their  arrivals.  Mr.  Joel  Parker  on  the  present  occasion 
hailing  from  New  York,  first  sings  a  doggerel  from  "Truthful 
James,"  an  overland  brother  of  his  own,  and  then  justifying  himself 
with  the  spiritual  motto  of  St.  Paul — '*  So  fight  I,  not  as  one  that 
beateth  the  air,"  he  steps  boldly  in  amongst  us  with  news  from  the 
west  about  the  school  of  law  at  Harvard.  He  asks  our  attention  at 
the  outset  to  ^'  some  matters  pertaining  to  the  history  of  Harvard 
College,''  and  he  explains  that  he  is  "  impelled  to  this  course  by  two 
publications"  (mentioning  them),  which  he  says  contain  grave  and 
unmerited  charges  upon  the  honour  of  his  alma  mater.  No  wonder 
therefore  that  we  thought  him  something  fiurried  and  unusual  in  his 
manner  at  the  first. 

It  appears  from  page  5  of  Mr.  Parker's  vindication,  that  the  re- 
sponsible editors  of  one  at  least  of  the  virulent  publications  are 
understood  to  be  ^'  two  young  men  who  about  four  years  since  con- 
sented {sic)  to  receive  the  honours  of  the  school  in  the  shape  of  a 
degree  of  Bachelor  of  Laws,  without  insisting  upon  a  preliminary 
examination  to  show  that  they  deserved  them."  Surely  their 
conduct,  therefore,  is  most  ungracious  and  unthankful.  But  the 
author  alleges  it  is  worse,  and  that  the  statements  contained  in  both 
the  two  publications  are  also  false  and  untrue  in  fact ;  and  it  is  their 
falsehood  and  untruthfulness  which  Mr.  Parker  has  taken  up  the 
cudgels  to  knock  down  or  give  a  beating  to. 
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Mr.  Parker,  we  ought  to  mentioD,  has  been  Senior  Professor  and 
Head  Master  (to  use  an  old-world  phrase)  of  Harvard  for  over 
twenty  years ;  and  he  may  therefore  naturally  be  supposed  to  have 
an  interest  (both  public  and  personal)  in  her  reputation.  Indeed  his 
interest  in  these  respects,  or  in  one  of  them,  is  so  great  that  it  has 
**  impelled  "  him,  contraiy  to  the  better  wisdom  of  his  advisers,  to 
rush  into  print  with  this  long  vindication  of  fifty  pages,  and  an 
appendix.  Unhappily,  we  ourselves  are  not  a  jury,  either  by  nature 
or  by  authority,  to  interpose  or  to  adjudicate  in  the  matter  between 
the  alleged  maligners,  and  the  alleged  maligned ;  and  verily  there- 
fore he  doth  beat  the  air,  for  anything  that  we  in  England  care. 

Regarding  the  pamphlet,  however^  apart  from  the  immediate  occa- 
sion and  immediate  object  of  it,  we  think  that  in  itself,  and  in  the 
information  which  it  contains,  it  may  be  valuable  in  some  small  mea- 
sure to  the  judicious  and  honourable  committee  (and  the  officers 
thereof)  who  are  at  present  endeavouring  to  establish  among  our- 
selves a  grand  English  school  of  law  ;  for  it  contains  a  tolerable 
account  of  the  successive  establishment  of  the  law  schools  of  the 
different  states,  and  of  the  struggles,  difficulties  and  personal  animosi- 
ties which  (in  the  case  of  the  majority  of  them)  attended  their 
establishment  and  the  organisation  of  their  boards  of  lecturers  and 
curricula  of  study.  Happily,  however,  we  manage  those  matters 
more  sharply  and  less  noisily  in  England ;  and  we  need  not  fear 
therefore,  that  any  like  acrimonious  jealousies  will  assail  our  own 
Law  University  in  the  course  of  its  establishment  or  afterwards ; 
nor  should  the  prospect  of  any  such  deter  us  from  supporting  it. 
For  altogether  the  phenomena  which  this  pamphlet  describes  as 
having  occurred  in  the  Harvard  Law  School,  are  phenomena  which 
could  not  occur  in  England,  being  alike  flighty,  personal,  imd  dis- 
honourable, and  such  as  even  an  Oxford  "  undergrad. "  would  howl 
down  at  Commemoration. 

Programme  of  the  Land  Tenure  Reform  Association,  with  an  Ex- 
planatory Statement  By  John  Stuart  Mill.  London  :  Longmans. 
1871. 

Laud  Tenure  Reform  Association.— Report  of  the  Inaugural  Public 
Meeting,  held  loth  May,  1871.  Mr.  John  Stuart  Mill  in  the 
Chair.     London :  Higginbottom,    Holborn.     1871. 

One  of  the  objects  of  this  Association  is  to  remove  all  legal  and 
fiscal  impediments  to  the  transfer  of  land ;  another  is  to  secure  the 
abolition  of  the  law  of  primogeniture  ;  and  a  third  is  to  restrict  still 
further  the  right  of  entailing  land.  But  the  most  characteristic  object 
of  all,  is  that  which  aims  at  intercepting  from  the  present  owners,  or 
their  vendees  and  successors,  all  the  future  unearned  increase  of  the 
rent  of  land,  or,  at  all  events,  a  large  part  of  that  increase.  The 
ulterior,  or  professed  ulterior  objects,  are  to  encourage  co-operative 
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Agriculture,  to  promote  the  increase  of  small  farms  and  the  prosperity 
of  their  cultivators,  to  utilize  the  Crown  lands,  and  the  lands  of 
charitable  and  other  endowments  or  .corporations  in  or  towards  the 
improvement  of  dwellings  for  the  poor  and  the  working  classes, 
and  to  apply  waste  lands  to  national  uses,  so  far,  at  least,  as  they 
would  be  better  in  cultivation  than  in  their  present  waste  condition. 

These  objects,  both  the  inmiediate  and  the  ulterior  ones,  are  thought 
to  be  the  natural  outcome  of  the  Reform  Act  of  1867,  it  being  assumed 
or  expected  by  the  supporters  and  members  of  the  Association,  that 
the  revolution  which  has  taken  place  in  the  holders  of  political  power 
ought,  logically,  to  be  followed  by  a  like  revolution  in  the  holders  of 
landed  property,  which  has  always  hitherto  been  primarily  associated 
with,  and  essentially  related  to,  the  former.  Clearly,  therefore,  the 
Society  is  a  political  one,  and,  as  being  so,  its  particular  objects  are 
without  the  purview  of  this  Magazine  ;  we  refrain,  therefore,  from 
criticising  their  particular  character  or  particular  feasibility,  only 
remarking  generally  of  them,  that  the  one  revolution  would  only  be 
consistent  with  the  other,  and  probably,  therefore,  wants  only  time  to 
be  accomplished. 

Curiosities  of   the  Law  Reporters.      By  Franklin   Fiske  Heard. 

■ 

Boston:  Lee  &  Sheppard.     1871. 

This  amusing  little  volume  contains  a  collection  of  legal  waifs  and 
strays  on  the  subject  of  the  eccentricities  of  the  law  and  lawyers 
generally.  It  is  made  up  of  short  paragraphs  stating  briefly  the 
peculiarity  attaching  to  the  subject  of  them,  and  appeara  to  have 
been  gleaned  principally  from  the  reports  of  cases  themselves,  though 
in  all  probability  the  author  has  picked  up  a  deal  of  his  information 
from  other  sources.  The  *^  Albany  Law  Journal,"  for  instance, 
since  the  issue  of  its  first  number  some  two  years  ago,  would  furnish 
a  host  of  anecdotes  of  the  kind. 

A  casual  glance  at  the  volume  brings  to  our  mind  many  quaint 
sayings  of  judges  with  which  we  are  already  familiar,  many  of  these 
contain  dictums  of  law  which  are  now  in  full  force.  Tit-bits  from 
arguments  of  counsel,  when  either  comical  or  eccentric,  is  here  noted. 

The  catch  introduced  by  Sir  James  Burrow  into  the  Report  of  the 
King  v,  Norlon^*  on  the  woman  and  her  settlement,  is  given  as  a 
specimen  of  legal  poetry:  and  the  judges  recital  of  old  rhymes 
suggestive  of  the  signification  of  the  word  '*  team  "  in  the  case  of 
Duke  of  Marlborough  v.  Osborn  "j"  as  a  matter  of  fact  on  which 
to  found  a  judgment,  finds  a  place.  The  peculiarities  of  the  Statute 
Law  form  also  a  portion  of  the  contents. 

The  volume  is  certainly  amusing,  made  up  as  it  is  of  a  medley  of 
legal  whimsicalities,  and  in  this  w^ay  may  serve  to  while  away  a  few 
half  hours  of  professional  leisure,  but  for  any  practical  purpose  we 
do  not  know  of  what  service  the  book  can  be  to  the  profession. 

An  Index,  we  think,  would  not  have  been  out  of  place. 

•    Burrow's  S.C,  VIA,  t  5  Best  k  Smith,  07. 
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Beeton's  Handbooks  of  the  Law  relatiDg  to  Property,  and  of  the 
Law  relating  to  Women  and  Children.  Nos.  1  and  2.  London  : 
Ward,  Lock  &  Tyler.     1871. 

Thk  above  are  the  two  first  of  a  series  of  handbooks  on  legal  sub* 
jects,  written,  or  we  may  say  compiled,  for  the  express  purpose  of 
imparting  a  Imowledge  of  the  law  to  the  general  public.  On  this 
head,  though  much  legal  and  useful  information  to  the  non-profes- 
sional is  to  be  gleaned  from  the  volumes  before  us,  it  is  modestly 
stated  in  the  preface,  that  the  pages  ''  while  intended  to  increase 
people's  knowledge  conceruiDg  our  laws,  are  by  no  means  designed  to 
supersede  such  legal  advice  and  assistance  as  every  wise  man  would 
seek  for  in  cases  of  doubt  and  difficulty."  This  probably  accounts 
for  the  absence  of  reference  to  cases. 

A  general  knowledge  of  the  Statute  Law  is  a  subject  of  public 
importance,  and  there  is  no  doubt  all  classes  should  be  made  familiar 
with  it  The  Common  Law,  equally  as  important,  is  too  dangerous 
a  weapon  to  handle  by  any  but  the  qualified  practitioner.  Neverthe- 
less, an  insight  into  some  of  its  rules  may  have  a  deterrent  effect  on 
the  minds  of  some,  and  more  with  this  object^  than  any  other,  has 
this  cheap  series  been  printed  for  public  use. 

The  legal  text  books  and  digests  render  the  materials  for  such  a 
work  easily  accessible,  the  mechanical  arrangement  being  the  chief 
feature  in  the  work. 

The  contents  under  the  various  headings  are  methodically  arranged, 
and  a  voluminous  index  gives  a  ready  reference  at  any  moment  to 
the  subject  of  inquiry. 

The  Life  and  Times  of  Henry,  Lord  Brougham,  written  by  himself. 
In  three  volumes.  Vol.  II.  Edinburgh  and  London  :  Blackwood 
&Sons.     1871. 

In  our  last  number  we  devoted  an  article  to  the  first  volume  of  Lord 
Brougham's  Autobiography,  and  we  propose  having  another  article 
on  the  completion  of  the  publication.  Meanwhile,  we  can  only  say 
that  the  present  volume  is  more  interesting  than  the  former.  It 
embraces  the  Orders  in  Council,  and  the  Queen's  Trial,  and  comes 
down  to  1829. 

The  Reign  of  Law.  By  the  Duke  of  Argyll.  People's  Edition. 
London  :  Strahan  &  Co.     1871. 

Wb  particularly  rejoice  in  the  publication  of  the  Duke  of  Argyll's 
well-known  work  in  this  cheap  and  universally  accessible  edition  of 
it.  It  is  true  the  work  contains  many  things  which  are  (for,  in  fact, 
the  majority  of  its  contents  are)  beyond  our  province,  excepting  so 
far  as,  in  the  words  of  Cicero,  idl  ^e  arts  and  all  the  sdences  have 
a  certain  unity  or  convergence  towards  or  amongst  one  another.  It 
seems  to  us,  however,  that  the  contents  of  the  seventh  chapter  of 
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Iiifl  Grace's  work,  ''Law  in  the  domain  of  Politics/'  is  not  only 
nearlj  connected  with  our  proper  subjects,  but  is  in  fact  peculiarly 
suggestive  at  this  period  of  our  history,  especially  of  considerations 
reguding  the  nature  and  the  proTince  of  law,  that  we  shall  recur  to 
it  in  our  next  issue  at  length,  and  in  an  article  upon  his  Grace's 
work,  which  is  peculiarly  consonant  with  our  own  views  in  the 
matter,  we  shall  consider  the  true  relations  of  positive  law  or  of 
positive  institutions  to  the  Law  Natural  or  Law  Divine.  We  shall 
also  hope  then  to  reconcile,  in  the  manner  indicated  by  his  Grace, 
these  two  species  of  law— the  Ktn/ra  with  the  urta^  dv  Ktvovftcva 
of  Aristotle — and  at  the  same  time  to  refute,  or  at  least  to  qutetion, 
the  opinions  of  Mr.  John  Stuart  Mill  in  this  matter,  who  boldly  de- 
clares, in  one  of  his  dissertations,  that  natural  law,  so  long  as  it  shall 
be  retained  in  the  theory  of  law,  will  be  contradictory  to  the  prin- 
ciples of  every  system  of  law,  for  every  system  of  law  having  grown 
up  under  conflicting  interests,  is  necessarily  full  of  conflicting  prin* 
ciples. 
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THE  CONTAGIOUS  DISEASES   ACTS. 

The  Acts  of  1864,  1866,  and  1869,  for  the  prevention  of  the  spread 
of  contagious  diseases,  passed  through  Parliament  without  attracting 
much  notice.     The  two  former  were  regarded  as  measures  of  sanitary 
police  for  the  benefit  of  the  Army  and  Navy ;  the  last  provided  for 
extending  the  operation  of  the  Acts  to  any  locality  the  inhabitants  of 
which  should  make  application  to  that  effect  and  provide  adequate 
hospital  accommodation.     An  active  and  influential  organisation  was 
arrayed  against  the  Acts  in  1869.     The  House  of  Commons  was 
moved  to  repeal  them,  and  a  Royal  Commission  was  appointed  to 
inquire  into  their  operation.     The  report  of  this  Commission  has 
been  issued.     No  less  than  eighty  witnesses  were  examined,  and  the 
Commission  permitted  the  presence  at  their   meetings   of    repre- 
sentatives of  the  two  societies  which  have  been   formed  for  the 
purposes  respectively  of  extending  and  of  repealing  the  Acts.     These 
gentlemen  had  the  opportunity  of  watching  the  proceedings,  and  of 
suggesting  witnesses  to  be  examined.    The  report  notices,  at  the  out- 
set, the  means  adopted  by  some  of  the  opponents  of  the  Acts  to  briilg 
them  into  public  odium  by  making  charges  of  misconduct  gainst  the 
police  in  putting  the  law  in  force.     The  Commissioners  have  made 
inquiry  into  every  case  in  which  names  and  details  were  given.     In 
some  cases  the  persons  who  publicly  made  these  statements  have 
refused  to  come  forward  to  substantiate  them  ;  in  others  the  expla- 
nations have  been  hearsay,  or  more  or  less  frivolous.     The  result  has 
been  to  satisfy  the  Commissioners  that  the  police  are  not  chargeable 
with  any  abuse  of  their  authority,  and  that  they  have  discharged  a 
novel  and  difficult  duty  with  moderation  and  caution.     With  regard 
to  the  evil  to  be  dealt  with,  the  Commissioners  have  received  much 
evidence.      They  find  that  improved  treatment  has  of  late  years 
mitigated  the  virulence  of  the  disease  to  which  these  Acts  of  Parlia- 
ment relate,  and  the  more  cleanly  habits  of  the  people  may  have 
diminished  its  prevalence ;  but  it  is  shown  on  the  highest  authority 
that  it  is  still  a  disease  of  a  most  formidable  description — the  source 
of  many  diseases  formerly  referred  to  other  origins,  infecting  innocent 
perfions,  and  causing  a  number  of  children  to  be  born  quite  unfit  for 
the  work  of  life.     With  regard  to  the  measures  for  the  repression  of' 
this  disease,  the  statistics  seem  to  show  that  since  the  introduction  of 
the  system  in  1864  the  more  serious  form  of  the  disease  has  dimi- 
nished, while  the  other  fonn  has  increased.     So  far  as  the  Army  and 
Navy  are  concerned  there  is  a  general  impression  on  the  part  of  the 
medical  officers  of  both  services  that  the  Acts  passed  have  operated 
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beneficially  on  the  health  of  the  men.  Dr.  Balfour  has  been  induced 
bj  experience  to  change  his  view  entirely  as  to  the  probable  success 
of  the  Acts  in  repressing  constitutional  syphilis ;  and  he  states  that 
the  working  of  the  Acts  has  been  decidedly  beneficial,  and  that  the 
periodical  examination  of  the  public  women  is,  in  his  opinion, 
essential.  The  same  general  inference  may  be  drawn  from  the  fact 
that  among  the  witnesses  summoned  at  the  instance  of  the  Associa- 
tion for  the  repeal  of  the  Acts  there  was  no  medical  officer  of  either 
service.  Were  the  physical  aspect  of  the  question  alone  to  be  con- 
sidered the  Commissioners  would  feel  it  their  duty  to  recommend  the 
extension  of  the  enactments  to  the  general  population,  or  at  least  to 
the  large  towns.  But  an  inquiry  into  the  moral  and  political  bear- 
ings of  the  Acts  introduce  considerations  of  more  doubt  and  difficulty. 
The  diminution  of  the  number  of  women  practising  public  solicita- 
tion in  the  protected  districts  is  a  material  gain  to  public  decency 
and  morality,  and  a  sensible  improvement  has  been  observed  of  the 
conduct  and  demeanour  of  the  women  in  the  streets  ;  this  ameliora- 
tion is  attributable  in  some  degree  to  the  general  improvement  of 
manners  and  habits,  but  the  Contagious  Diseases  Acts  have  purged 
the  towns  and  encampments  to  which  they  have  been  applied  of 
miserable  creatures  who  were  masses  of  rottenness  and  vehicles  of 
disease,  providing  them  with  asylums  where  their  sufferings  could  be 
temporarily  relieved,  even  if  their  malady  was  beyond  cure,  and 
where  their  better  nature  was  probably  for  the  first  time  touched  by 
human  sympathy.  Many  of  the  women,  on  their  discharge  from  the 
hospitals,  have  been  induced  to  enter  the  refuges  and  homes  which 
are  ready  for  their  reception.  The  proportion  of  women  reclaimed 
directly  or  indirectly  by  the  operation  of  the  Acts  referred  to  must 
be  considerable ;  the  inspector  of  police  charged  with  the  enforce- 
ment of  the  Acts  in  the  Dcvonport  district  is  satisfied,  after  inquiries 
made,  that  90  per  cent,  of  the  women  removed  from  the  register  have 
ceased  to  be  prostitutes.  The  deterrent  effect  of  the  Acts  has  been 
very  important.  They  operate  to  prevent  an  accession  of  fresh 
women  from  the  ranks  of  the  respectable  into  the  number  of  the 
immoral.  Several  witnesses  gave  instances  within  their  personal 
knowledge,  in  which  women  and  girls  have  been  restrained  by  the 
fear  of  coming  within  the  operation  of  these  Acts.  Inspector  Anniss, 
of  the  Devonport  district,  mentions  the  total  disappearance  from  the 
brothels  and  the  streets  of  200  or  300  girls  of  from  thirteen  to  fifteen 
years  of  age.  If  such  results  have  been  obtained  either  wholly  or 
partially  through  the  operatioa  of  the  Acts,  those  who  demand  their 
absolute  repeal  are  bound  to  show  that  they  have  produced  evils  to 
counterbalance  the  good  which,  after  all  reasonable  deductions  have 
been  made,  may  be  fairly  attributed  to  them.  It  is  objected  that  the 
result  of  the  Acts  is  to  permit  immorality  without  attendant  hazard ; 
on  the  other  hand,  it  is  urged  that  it  is  the  duty  of  the  State  to 
maintain  the  Army  and  the  Navy  in  the  highest  possible  state  of 
physical  efficiency,  and  that  camps  and  seaports  are  so  especially  the 
resorts  of  a  dangerous  class  as  to  justify  exceptional  regulations, 
strictly  guarded.     The  principal  objection,  however,  seems  to  be  to 
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the  periodical  examinatioD,  which  is  the  most  efficacious  means  of 
controlling  disease.  The  Commissioners  consider  that  it  would  be 
difficult,  if  not  practically  impossible,  to  make  this  system  general 
throughout  the  country,  even  if  it  were  desirable  to  do  so,  and  that  to 
a  few  favoured  places  the  remedy  for  a  disease  which  is  general  would 
not  be  possible.  They  are,  therefore,  brought  to  the  question 
whether  these  Acts  shall  be  repealed,  or  whether  some  modificatioii 
of  them  may  not  be  recommended  by  which  they  might  be  stripped 
of  their  anomalous  and  offensive  character  without  materially  impair- 
ing their  efficiency. 

The  Commissioners  think  that  such  modification  may  be  arrived 
at  There  is  evidence  that  the  Act  of  1864,  if  allowed  fair  play, 
could  work  with  vigour  and  efficiency.  It  applied  to  certain  naval 
and  military  stations,  and  dealt  only  with  disease.  No  proceedings 
were  taken  unless  there  was  evidence  to  satisfy  a  magistrate,  upon 
the  information  of  a  superior  officer  of  police,  that  the  woman  was  a 
fit  subject  for  medical  examination ;  and  no  woman  could  be  detained 
in  a  certified  hospital  except  by  a  magistrate's  order  founded  on  the 
certificate  of  the  medical  officer  that  she  had  a  contagious  disease. 
The  evidence  showed  to  the  Conmiission  that  the  women  are  willing 
to  submit  to  treatment  when  disabled  by  disease,  but  that  under  a 
voluntary  system  they  leave  the  hospital  upon  temptation  from  with- 
out or  even  from  mere  weariness  of  confinement.     The  Commis- 

■ 

sioners  state  their  view  as  follows  :— 

<'  Many  of  the  witnesses  before  the  Commission,  who  upon  various 
grounds,  but  always  upon  those  of  its  alleged  grossness  and  im- 
morality, have  expressed  the  strongest  repugnance  to  the  periodical 
examination  of  public  women  as  practised  under  the  Act  of  1866, 
are,  nevertheless,  agreed  that  the  detention  of  the  women  in  the 
hospital  for  the  completion  of  their  cure  is  justifiable.  It  would  be, 
indeed,  to  little  purpose  to  provide  hospital  accommodation  if  they 
were  to  resort  to  them  and  to  leave  them  at  their  pleasure.  As  re- 
gards voluntary  applicants,  there  could  be  no  objection  to  the  patients 
being  required  to  enter  into  an  engagement  to  remain  until  dis- 
charged by  the  hospital  authorities.  We  are  assured,  however,  that 
few  women  would  enter  under  such  a  condition  ;  and  it  is  urged 
that  the  liberty  of  the  subject  is  invaded  when  a  diseased  prostitute 
is  prevented  from  propagating  disease  and  compelled  to  enter  a  hos- 
pital for  the  purpose  of  being  cured.  We  think,  however,  the 
temporary  suspension  of  personal  freedom  in  this  instance,  such 
suspension  being  strictly  measured  by  the  time  required  to  effect  the 
patient*s  cure,  and  accompanied  by  no  restraint  unnecessary  for  such 
purpose,  is  not  to  be  regarded  as  an  infringement  of  a  great  consti- 
tutional principle.  The  periodical  examination  being  abolished  we 
would  return  to  the  proceedings  taken  under  the  Act  of  1864,  which 
dealt  directly  with  the  disease.  We  would  continue  in  existence 
the  certified  hospitals  already  established,  preserving  carefully  the 
provisions  made  for  the  religious  and  moral  treatment  of  the  patients, 
but  we  would  regulate  the  dealing  with  prostitutes  sent  compulsorily 
—    «o  such  hospitals  according  to  the  provisions,  with  some  modifica- 
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tions  to  render  them  consistent  with  the  eontrol  of  the  local  authori- 
ties, of  88.  11-21  of  that  Act ;  and  we  would  permit  the  said 
provisions  to  be  extended  to  any  town  in  the  United  Kingdom  which 
should  make  requests  for  such  extension,  and  should  provide  proper 
hospital  accommodation  for  the  reception  of  patients.  The  Acts  of 
1866  and  1869,  with  the  exception  of  the  sections  relating  to 
periodical  examination,  and  with  certain  other  exceptions  hereinafter 
mentioned,  should  continue  in  force  within  the  prescribed  limits,  and 
at  any  military  camps  which  may  be  temporarily  formed,  as  measures 
of  sanitary  police  applicable  to  the  Army  and  Navy." 

The  Commissioners  would  not  allow  any  one  to  be  detained  in  a 
hospital  for  more  than  three  months.  They  would  transfer  the  ad- 
ministration of  the  Acts  from  the  Admiralty  and  War  Office  to  the 
Home  Department,  and  require  the  police  employed  to  perform  their 
duty  in  uniform.  Stringent  provisions  are  proposed  against  the  use 
of  public- houses  and  common  lodging-houses  for  immoral  purposes. 
There  are  provisions  in  existing  Acts  for  the  committal  of  women 
behaving  in  public  in  a  riotous  or  indecent  manner,  or  importuning 
and  annoying  passengers ;  and  the  Commissioners  recommend  that 
these  clauses  be  strictly  enforced,  and  that  every  person  convicted 
under  them  be  examined,  and,  if  necessary,  detained  in  a  hospital  for 
cure.  Another  recommendation  made  is  that  giris  under  sixteen 
brought  up  under  the  Vagrant  Act,  or  found  pursuing  an  immoral 
life,  be  sent  to  a  home  or  industrial  school,  if  they  cannot  be  other- 
wise provided  for  to  the  satisfaction  of  a  magistrate.  In  regard  to 
the  metropolis,  the  Commissioners  observe  that  the  garrison  of 
London  consists  of  more  than  7000  men,  and  that  they  consort  with 
a  class  of  women  described  by  a  police  surgeon  as  the  ^^  shame  of 
humanity."  It  is  suggested  that  until  arrangements  can  be  matured 
for  comprehending  the  metropolis  in  general  within  measures  to  be 
applied  to  the  population  as  a  whole,  aid  should  be  given  from  the 
public  funds  to  Lock  hospitals,  or  hospitals  having  Lock  wards,  and 
that  women  admitted  should  be  required  to  remain  for  the  requisite 
period  not  exceeding  three  months.     The  Commissioners  say : — 

''  The  offenders  who  bring  this  affliction  upon  themselves  by  their 
own  vicious  indulgence  may  have  no  claim  to  the  compassionate  care 
of  the  State,  but  the  numerous  innocent  persons  who  suffer  from  the 
disease  are  surely  entitled  to  consideration.  We  venture  to  express 
our  hope,  therefore,  that  while  due  consideration  is  paid  to  the  senti- 
ments of  the  people  in  regard  to  prostitution,  no  misapprehension  as 
to  the  real  moral  bearings  of  the  question,  and  no  want  of  courage, 
will  be  suffered  to  prevent  the  application  of  such  remedy  as  may  be 
practicable  to  this  great  evil.  The  firmness  of  a  former  Parliament 
withstood  the  storm  of  clamour  with  which  the  discovery  of  vaccina- 
tion was  assailed  by  the  ignorance  and  prejudice  of  the  day,  and 
relieved  posterity  from  a  scourge  which  was  the  terror  of  earlier 
generations ;  and  we  would  fain  hope  than  an  attempt  to  stay  the 
progress  of  a  plague  scarcely  less  formidable  in  its  ravages  is  not  to 
be  hastily  abandoned/' 

The  Commission  was  large,  and  the  report  has  twenty-three 
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signatares.  Sixteen  of  those  who  have  signed  it  record  their  dissent 
from  some  part  or  other  of  it ;  seven  of  these  are  of  opinion  that  it 
does  not  go  far  enough  in  its  proposed  legislation  against  the  evil  to 
l)e  met  They  desire  to  see  the  Acts  of  1866  and  1869  maintained 
in  substance  and  in  principle  with  some  details  Corrected,  and 
gradually  and  cautiously  extended  as  circumstances  may  render 
possible  and  advisable. — The  Times. 

In  our  next  number  we  shall  have  occasion,  in  an  article,  to  refer 
at  length  to  this  report. 

GRADUATION  IN  LAW. 

The  Journal  of  Jurisprudence  and  Scottish  Law  Magazine  calls 
attention  to  a  Report  on  this  important  subject  which  has  been  sub- 
stantially adopted  by  a  recent  meeting  of  the  University  Council 
of  Edinburgh.     The  Report  points  out  that^- 

"  The  Faculty  of  Law  has  at  present  no  graduates  by  examination 
in  any  of  the  Scotch  Universities,  except  Edinburgh  ;  and  even  in 
Edinburgh  has  so  few,  that  it  necessarily  occupies,  in  2Mi  University 
affairs,  a  position  very  inferior  to  that  of  the  other  Faculties.  Its  staff 
of  professors  is  small  in  all  the  Universities  ;  and  in  this  University, 
where  it  is  more  numerous  than  the  others,  it  will  not  bear  compari- 
son with  that  of  the  minor  Universities  of  Germany.  The  attendance 
of  students  in  the  classes  of  Scots  Law  and  Conveyancing  in  Edin- 
burgh is  considerable,  and  the  whole  attendance  in  the  Faculty 
amounts,  on  an  average,  to  about  300 ;  but  graduation  in  law,  for 
which,  till  recently,  no  opportunities  were  afforded,  still  continues  to 
be  very  rare. 

<'  Only  fifteen  gentlemen  have  taken  the  degree  of  Bachelor  of 
Laws  since  the  first  examination  in  18G3,  being  an  average  of  two  a 
year ;  and  there  does  not  appear  to  be  any  immediate  prospect  of  the 
average  increasing.  In  consequence  of  the  gradual  disappearance  of 
the  non-graduate  members,  whom  the  Universities  Act  of  1858 
admitted  to  the  Council,  and  of  whom  a  considerable  number  were 
lawyers,  there  will  soon  be  few  members  of  that  profession  left  in  the 
Council,  in  which  all  professions  should  be  fairly  represented. 

"  The  legal  profession  also  suffers  from  the  want  of  any  University 
qualification  by  which  its  members  might  be  united  to  each  other, 
and  commended  to  the  confidence  of  the  community.  The  various 
professional  examinations,  much  improved  of  late  years,  afford  a 
partial  but  inadequate  substitute  for  such  a  qualification. 

''  Two  attempts  have  recently  been  made  to  correct  these  evils, 
and  to  raise,  through  the  agency  of  the  Universities,  the  standard  of 
legal  education  in  Scotland  ;  the  institution  of  the  degree  of  Bachelor 
of  Laws  by  the  University  Commissioners  in  1862 ;  and  the  passing 
of  the  Procurators'  Act  in  1865. 

"  As  regards  the  cultivation  of  the  science  of  jurisprudence,  and 
the  interests  of  the  Bar,  there  is  reason  to  hope  that  the  degree  of 
Bachelor  of  Laws,  according  to  the  existing  regulations,  may  ulti- 
mately satisfy  the  expectations  of  its  founders.  There  is,  however, 
a  condition  attached  to  the  degree  which  renders  it  scarcely  approach- 
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able  by  the  other  branches  of  the  legal  prdfession,  and  which  is 
known  to  have  preyented  persons,  otherwise  well  qualified,  from 
standing  for  it.  The  condition  referred  to  is,  that  no  one  shall  be 
eligible  for  it  who  has  not  taken  a  degree  in  Arts.  The  degree  In 
Arts  in  this  University,  which  requires  attendance  generally  of  four, 
and,  under  the  most  favourable  circumstances,  of  three  years,  in  the 
Faculty  of  Arts,  is  necessarily,  as  a  general  rule,  beyond  the  reach 
of  young  men  who  must  serve  an  apprenticeship  of  at  least  three 
years  in  their  respective  professions.  There  are,  beside,  a  consider- 
able number  of  persons  who  form  the  resolution  of  following  the 
profession  of  the  law  at  an  age  when  it  would  be  too  late  to  com- 
mence the  curriculum  necessaiy  for  a  degree  in  Arts . 

"  Two  privileges,  highly  creditable  to  its  framers,  were  introduced 
by  the  '  Act  to  amend  the  laws  relating  to  Procurators  in  Scotland  ' 
(28  and  29  Vict,  c.  85)  in  favour  of  persons  who  have  taken  Univer- 
sity degrees.  1st,  The  period  of  apprenticeship  is  reduced  from  four 
years  to  three  in  the  case  of  persons  who  have  taken  a  degree  in  Arts 
in  any  University  of  Great  Britain  or  Ireland  (§5).  2nd,  No  entrance 
examination  is  to  be  required  in  the  case  of  persons  who  have  taken 
a  degree  of  Bachelor  of  Laws  in  any  Scottish  University  (§11). 

**  Induced  probably  by  these  liberal  provisions,  a  few  country  pro- 
curators have  recently  taken  degrees  in  Law  in  the  University  ;  but 
)  it  is  believed  that  no  Writer  to  the  Signet,  and  only  one  Solicitor 

before  the  Supreme  Courts,  has  as  yet  graduated  in  law.  The  Solici- 
citors  before  the  Supreme  Courts  have,  howevef ,  introduced,  in  the 
present  Session  of  Parliament,  a  Bill  by  which  it  is  proposed  to  give 
similar  privileges  to  persons  who  have  taken  University  degrees. 
Graduation  in  Arts  has  no  doubt  become  more  common  in  the  case  of 
advocates;  but  many  of  these  have  English  degrees,  and  do  not 
belong  to  the  Council  of  any  Scotch  University.  In  the  case  of 
members  of  the  other  branches  of  the  legal  profession,  graduation  in 
Arts,  either  at  a  Scotch  or  any  other  University,  is  still  the  rare 
exception. 

'^  i?he  Committee  think  it  advisable  that  there  should  be  a  re-ad- 
justment of  the  rules  at  present  in  force  as  regards  graduation  in 
law,  with  the  view  of  making  degrees  in  that  Faculty  attainable  by 
all  branches  of  the  legal  profession. 
^  "The  Committee  accordingly  recommend — I.  That  there  should 

/  be  two  degrees  in  Law,  granted  by  examination  ;  the  higher  degree 

to  be  called  Doctor  of  Laws  (LL.D.)  II.  That,  as  regards  the 
degree  of  Doctor  of  Laws — (1.)  The  degree  of  Master  of  Arts  in  a 
Scotch,  or  an  equivalent  degree  in  Arts  in  an  English,  Irish,  or 
foreign  Univeraity,  should,  as  in  the  case  with  the  present  LL.B.,  be 
a  preliminary  :  (2.)  That  attendance  on  all  the  classes  in  the  Faculty 
of  Law  should  be  required  ;  and  (3.)  That  there  should  be  an  exami- 
nation in  law  more  severe  than  that  at  present  required  for  the  degree 
of  LL.B.  III.  That,  as  regards  the  degree  of  Bachelor  of  Laws, 
there  should  be — (1.)  In  the  case  of  candidates  who  have  not  taken 
a  degree  in  Arts,  a  preliminaiy  examination  on  special  subjects,  viz., 
Latin,  Greek,  or  two  modem  languages,  at  the  option  of  the  candi- 
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date  ;  Logic,  Moral  Philosophy,  Mathemaiics,  any  two  of  these  three 
subjects  at  the  option  of  the  candidate.  (2.)  Attendance  upon  aU 
the  classes  in  the  Faculty  of  Law ;  and  (3.)  An  examination  in 
Scots  Law  and  Conveyancing  ;  and  in  any  two  of  the  other  subjects 
taught  in  the  Faculty,  one  of  which  shall  be  Civil  Law  or  Public 
Law." 

The  Committee  add  the  suggestion  that  provision  should  be  made 
for  appointing  extra-mural  Examiners  in  Law.  At  the  meeting  of 
the  University  Council,  the  following  motion  was  carried : — . 

"  That  the  report  of  the  Committee  be  submitted  to  the  University 
Court ;  that  the  Council  represent  to  the  Court  that  in  their  opinion 
it  is  advisable  that  the  regulations  with  reference  to  degrees  in  law 
at  present  in  force  should  be  amended  to  the  effect  (1)  of  having  two 
degrees  in  law ;  and  (2)  of  not  requiring  for  the  lower  degree  a 
degree  in  Arts  as  a  necessary  preliminary  ;  and,  further,  that  in  con- 
ducting the  examination  the  Professors  should  have  the  aid  of  gentle- 
men who  have  themselves  obtained  a  degree  in  law  after  examination." 

FATEirr  LAW  RBFOBM. 

At  a  meeting  of  London  patent  agents,  held  on  July  4,  to  consider 
the  proposed  changes  in  the  patent  laws,  Greoi^e  Haseltine,  M.  A.,  in 
the  chair,  the  following  resolutions  were  adopted : — 

''  (1.)  That  the  chicsf  defects  of  the  patent  laws  have  arisen  from  a 
want  of  appreciation  of  the  natural  rights  of  inventors  to  the  sole 
use  of  their  inventions,  an  unreserved,  recognition  of  which  rights 
must  pervade  every  equitable  patent  system,  and  the  true  aim  of 
patent  legislation  is  to  harmonise  these  individual  rights  with  the 
material  interests  of  the  State. 

'^  (2.)  That  the  grant  of  patents  to  mere  '  first  importers '  is  an 
injustice  to  inventors,  an  injury  to  society  as  it  induces  the  'pirating' 
of  inventioDS,  and  the  reason  for  these  grants  no  longer  existing, 
legislation  should  confine  the  issue  of  patents  to  actual  inventors  and 
their  representatives. 

'^  (3.)  That,  in  view  of  the  benefits  inventors  confer  on  the  public, 
and  the  expenses  incident  to  the  completion  and  introduction  of  new 
inventions,  a  patent  for  fourteen  years  is  an  inadequate  compensation, 
and  we  deem  it  expedient  to  grant  patents  for  a  term  of  twenty-one 
years  without  the  privilege  of  extension. 

"  (4.)  That  the  patent  laws  impose^  penalties  upon  inventors  in  the 
form  of  excessive  fees,  which  justice  and  public  policy  demand  should 
be  reduced  to  the  amount  requisite  to  defray  the  expenses  of  an  effi- 
cient administration  of  a  simple  patent  system,  and  fees  of  10/.  for 
the  entire  term — now  175/. — would  yield  more  than  sufficient  for  the 
purpose. 

'<  (5.)  That  the  defects  of  the  present  practice  should  be  remedied 
by  the  adoption  of  equitable  '  regulations,'  and  the  introduction  of 
the  system  of  granting  patents,  at  the  risk  of  the  applicants,  without 
any  official  supervision  of  the  specification  or  preliminary  investiga* 
tion  of  the  merits  of  the  invention. 

''  (6.)  That  the  rights  of  patentees  should  be  determined  by  a  com« 
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petent  tribunal,  excluding  all  technical  objections  to  the  validity  of 
the  patent,  and  we  deem  it  expedient  to  dispense  with  jurors  and 
^  scientific  experts '  in  patent  suits. 

''  (7.)  That  these  resolutions,  signed  by  the  chairman,  be  forwarded 
to  the  Parliamentary  '  Select  Committee  on  Letters  Patent,'  and  such 
other  publicity  be  given  them  as  he  may  deem  conducive  to  the 
success  of  a  liberal  measure  of  patent  legislation. 

LSGAL  EDUCATION. 

At  a  meeting  of  the  managing  committee  of  the  Metropolitan  and 
Provincial  Law  Association,  on  April  18,  Mr.  Benham  in  the  chair, 
the  subject  of  the  Le^al  Education  Association's  proposal  for  estab- 
lishing a  law  university  was  considered,  and  it  was  resolved,  on  the 
motion  of  Mr.  Edwin  W.  Field,  seconded  by  Mr.  Tagart — 

"  That  the  principle  of  requiring  examination  before  admission  to 
practise  having  been  first  insisted  upon  by  our  branch  of  the  Profes- 
sion, it  is  gratifying  to  us  as  solicitors  to  find  that  the  great  value  of 
this  principle  has  been  proved  by  experience,  and  that  its  importance 
is  now  so  generally  acknowledged. 

^  That  the  committee  earnestly  desires  the  establishment,  under 
control  of  Government,  of  an  examining  body  of  faculty  of  law,  whose 
certificate  of  fitness  shall  be  indispensable  to  admission  to  the  practice 
of  the  Profession  in  either  of  the  branches  into  which  it  is  now 
divided,  and  that  such  examination  should  be  the  same  for  all 
students,  without  reference  to  the  branch  of  the  Profession  with 
which  they  may  ultimately  connect  themselves. 

'^  That  while  the  body  of  solicitors  would  be  willing  to  leave  to 
any  legal  examining  body  the  determination  of  the  subjects,  and 
amount  of  general  and  professional  knowledge  to  be  required  from  all 
who  desire  to  practise  the  law,  it  would  not,  in  the  opinion  of  the 
committee,  be  desirable  that  such  faculty  or  body  should  have  power 
to  insist  upon  the  candidate  for  examination  having  been  educated  at 
any  particular  college  or  school,  or  on  any  particular  system  of 
instruction. 

"That  while,  in  the  opinion  of  the  committee,  there  should  be 
only  one  examining  body  or  faculty,  which  should  be  under  control 
of  Grovemment,  it  may  be  found  expedient  to  establish  one  or  more 
public  schools  of  education  in  the  law,  but  such  public  schools  should 
be  open  to  all  students,  without  distinction,  in  the  course  of  instruc- 
tion  between  the  branches  of  the  Profession  which  the  students  may 
propose  to  enter.  And  the  committee  is  further  of  opinion  that  it 
would  not  be  right  that  any  &culty  constituted  for  the  examination 
of  candidates  should  have  the  charge  of  any  school  or  classes 
intended  to  prepare  students  for  such  examination. 

''  That  so  far  as  the  objects  of  the  Legal  Education  Association 
accord  with  the  foregoing  resolutions,  the  committee  tender  its 
cordial  support. 

'^  That  these  resolutions  be  communicated  to  the  council  of  the 
Incorporated  Law  Society  of  the  United  Kingdom,  and  to  the  execu- 
tive committee  of  the  Legal  Education  Association." 
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The  followiog  petition  relating  to  a  Law  UDiversity  has  been 
numerously  signed  by  the  leading  members  of  the  Bar  : — 

To  tiie  Honourable  the  Commons  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  in  Parliament  assembled. 

Tlie  bumble  petition  of  the  undersigned  members  of  the  Inns  of 
Court  and  Serjeants'  Inn  showeth  : — 

^'  That  it  is  desirable  in  the  iQterest  of  the  legal  profession  and  the 
public  to  place  the  general  course  of  studies  and  the  examinations 
preliminary  to  and  requisite  for  admission  to  the  practice  of  the  law, 
in  all  its  branches,  under  the  management  and  responsibility  of  a 
legal  university,  to  be  incorporated  in  London,  in  the  constitution  of 
which  the  different  branches  of  the  legal  profession  should  be  suitably 
represented. 

'*  That  the  passing  of  suitable  examinations  in  this  university  (or 
of  equivalent  examinatious  in  the  legal  faculty  of  some  other  univer- 
sity of  the  United  Kingdom)  should  be  made  indispensable  to  the 
admission  of  students  to  the  practice  of  the  bar,  or  to  practise  as 
special  pleaders,  certificated  conveyancers,  attorneys,  or  solicitors. 

"  And  that  the  benefits  of  the  course  of  study  and  examinations  to 
be  afforded  by  the  university  should  be  offered  to  all  classes  of 
students  who  may  desire  to  take  advantage  of  them,  whether  intend- 
ing or  not  intending  to  follow  the  legal  profession,  in  any  of  its 
bi'anches,  and  whether  members  or  not  of  any  of  the  Inns  of  Court. 

"  That  the  objects  aforesaid  cannot  be  fully  accomplished  without 
the  authority  of  Parliament. 

"  Your  petitioners  therefore  humbly  pray  your  honourable  House 
to  take  such  measures  for  the  accomplishment  of  the  objects  aforesaid 
as  to  your  wisdom  may  seem  fit ;  and  particularly  that  an  Act  may 
be  passed  enabling  Her  Majesty,  in  the  event  of  Her  Majesty  being 
graciously  pleased  by  her  royal  charter  to  incorporate  a  university 
for  the  purposes  aforesaid,  to  provide  by  such  charter  for  such  of  the 
objects  aforesaid  as  cannot  now  be  accomplished  by  the  sole  authority 
of  Her  Majesty. 

"  And  your  petitioners  will  ever  pray,"  &c. 

ADMIRALTY   JURISDICTION. 

Under  the  County  Courts  Admiralty  Jurisdiction  Act,  1868,  an 
Order  in  Council  has  been  issued,  whereby  it  is  appointed  that  from 
and  after  June  30, 1871,  the  Whitechapel  County  Court  of  Middlesex 
^hull  have  Admiralty  jurisdiction,  and  shall  have  assigned  to  it,  as 
its  district  for  Admiralty  purposes,  the  districts  of  the  County  Court 
of  Essex,  holden  at  Rochford,  Brentwood,  and  Romford  ;  of  tlie 
County  Court  of  Kent,  holden  at  Dartford,  Gravesend,  Greenwich, 
and  Woolwich  ;  of  the  Southwark  County  Court  of  Surrey,  and  of 
the  Bow  and  Whitechapel  County  Courts  of  Middlesex ;  and  that 
the  City  of  Loudou  Court,  appointed  by  such  order  to  have  Admiralty 
jurisdiction,  shall  cease  to  have  such  jurisdiction. 
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GAME-LAW  PROSECUTIONS. 

A  PARLIAMENTABY  retum  just  issuod,  states  that  the  total  number  of 
sammary  convictions  under  the  Game  Laws  in  England  and  Wales 
during  the  year  1870  was  10,600,  the  greater  number  of  which, 
9,089,  were  for  trespassing  in  the  daytime  in  pursuit  of  game.  For 
night-poaching  and  desti'oying  game  the  convictions  were  622.  The 
total  number  of  accused  persons  discharged  was  2,103.  Fifty-nine 
per^ns  proceeded  against  by  indictment  for  being  out  armed,  taking 
game,  and  assaulting  gamekeepers,  were  convicted,  and  thirty-six 
acquitted. 

THE   JURIDICAL   SOCIETY. 

The  anniversary  meeting  of  the  Juridical  Society,  was  held  on 
May  3.  The  Bight  Hon.  the  Lord  Chancellor  in  the  chair.  In  his 
address,  his  lordship  referred  to  the  anomalies  of  our  real  property 
law,  the  monstrous  forms  in  use  by  conveyancers,  the  absurdity  of 
many  doctrines  which  are  merely  interesting  to  metaphysicians,  but 
which  prevail  in  our  law ;  the  practical  injustice  and  inconvenience 
of  having  two  sets  of  tribunals,  and  the  present  imperfect  method  of 
legislating  to  amend  defects  in  the  law. 

BRISTOL   TOLZET   COURT. 

By  an  Order  of  Council,  certain  of  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  the  Common  Law  Procedure  Act,  1854, 
the  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,  and  the 
Common  Law  Procedure  Act,  1860,  which  are  exerciseablo  under  the 
'  said  Acts  respectively  by  the  Court  or  a  judge  thereof,  are  extended 
to  the  Tolzey  Court  and  Pie  Poudre  Court  at  Bristol. 

THE   LATE  SIR  J.    ROLT. 

The  late  Right  Hon.  Sir  John  Rolt,  who  died  at  his  seat,  Ozleworth 
Park,  near  Wootton-under-Edge,  Gloucestershire,  on  the  6th  of 
June,  in  the  sixty-seventh  year  of  his  age,  was  the  second  son  of 
the  late  Mr.  James  Rolt,  a  merchant  of  Calcutta,  by  Anne  Braine, 
daughter  of  Richard  and  Margaret  Hiorns,  of  Fairford,  Gloucester- 
shire. He  was  born  at  Calcutta,  in  the  year  1804,  and  while  still  a 
youth  was  sent  with  his  mother  to  England.  Becoming  a  student 
at  the  Inner  Temple,  at  the  age  of  thirty-three,  namely,  in  the  year 
1837,  he  was  called  to  the  Bar.  The  indefatigable  manner  in  which 
he  devoted  himself  to  his  work,  soon  secured  for  him  a  good  share  of 
legal  business.  In  1846,  or  within  a  little  more  than  ten  years  after 
his  call  to  the  Bar,  Lord  Lyndhurst  conferred  upon  him  the  honour 
of  a  silk  gown,  after  which  he  obtained  a  considerable  amount  of 
commercial  business,  principally  from  Liverpool,  for  which  his  early 
commercial  training  admirably  adapted  him.  In  1847  he  was  a 
candidate  in  the  liberal  interest,  for  tiie  borough  of  Stamford,  where 
he  was  defeated,  and  in  1852  he  met  with  a  similar  fate  when  con- 
testing for  the  representation  of  Bridport.  Some  few  years  later 
Mr.  Rolt  adopted  the  Conservative  creed,  and  at  the  general  election 
of  1857  he  was  returned  as  one  of  the  members  for  the  Western 
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Division  of  Gloucestershire,  which  he  continued  to  represent  in  the 
CoDServatiye  interest  down  to  the  period  of  his  elevation  to  the 
judicial  bench  in  1867.  In  1866  Mr.  Bolt  was  made  Attorney- 
General,  and  on  the  death  of  Sir  James  Knight  Bruce,  in  July,  1867, 
he  was  nominated  one  of  the  Lords  Justices  of  Appeal,  and  a  member 
of  the  Judicial  Committee  of  the  Privy  Council,  but  in  February, 
1868,  he  was  compelled,  through  illness,  to  resign  his  judicial  post. 
Sir  John  Rolt,  who  was  a  magistrate  and  deputy-lieutenant  for  the 
county  of  Gloucester,  was  twice  married,  first  in  1826,  to  Sarah, 
daughter  of  Mr.  T.  Bos  worth,  of  Bos  worth,  Leicestershire,  who  died 
in  1850;  and  secondly,  in  1857,  to  Elizabeth,  daughter  of  the  late 
Mr.  Stephen  Godson,  of  Croydon,  which  lady  died  in  1864.  He  has 
left  issue,  two  sons  and  four  daughters. 

In  our  next  number  we  shall  refer  to  the  subject  of  this  notice  at 
greater  length. 


EXAMINATIONS  AT  THE  INCORPORATED  LAW  SOCIETY. 

Easter  Term^  1871. 

At  the  final  examination  of  candidates  for  admission  on  the  roll  of  attorneys 
and  BolicitoFB  of  the  Saperior  Courts,  the  examiners  recommended  the 
following  gentlemen,  under  the  age  of  26,  as  being  entitled  to  honorary 
distinction : — William  David  Williams,  John  Nixon,  and  Charles  Edward 
Wright. 

The  council  of  the  Incorporated  Law  Society  have  accordingly  awarded 
the  foUowing  prizes  of  books : — To  Mr.  Williams,  the  prize  of  uie  Honour- 
able Society  of  Clifibrd's  Inn.  To  Mr.  Nixon  and  Mr.  Wright,  prizes  of 
the  Incorporated  Law  Society. 

The  examiners  have  also  certified  that  the  following  candidates,  under 
the  age  of  26,  passed  examinations  which  entitle  them  to  commendation  :— 
Edward  Field  Cole,  Hugh  William  Pearson,  and  Henry  Saxelbye. 

The  council  have  accordingly  awarded  them  certificates  of  merit. 

The  number  of  candidates  examined  in  this  term  was  94 ;  of  these,  64 
passed,  and  30  were  postponed. 

Trinity  Term,  1871. 

At  the  final  examination  of  candidates  for  admission  on  the  roll  of  attorneys 
and  solicitors  of  the  Saperior  Courts,  the  examiners  recommended  the 
following  gentlemen,  under  the  age  of  26,  as  bemg  entitled  to  honorary 
distinction : — George  Gatey,  Charles  John  Archer,  William  Burnett  Esam, 
Edward  Thomas  Clarke,  £dward  Greatrex  Davies,  Griffith  Jones,  and 
William  James  Winstanley. 

The  council  of  the  Incorporated  Law  Society  have  accordingly  awarded 
the  following  prizes  of  books: — To  Mr.  Gatey,  the  Prize  of  the  Honourable 
Society  of  difford^s  Inn.  To  Mr.  Archer,  Mr.  Esam,  Mr.  Clark,  Mr. 
Davies,  Mr.  Jones,  and  Mr.  Winstanley,  prizes  of  the  Incorporated  Law 
Society. 

The  examiners  also  certified  that  the  following  candidates,  under  tbe 
age  of  26,  passed  examination  which  entitle  them  to  commendation: — 
Edward  Boutfiower,  John  Hewetson  Brown,  Joe  Harrison,  John  Hollams, 
jun.,  B.A.,  and  Richard  Bremridge  Toller. 

The  council  have  accordingly  awarded  them  certificates  of  merit. 
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The  examiners  further  announced  to  the  foUowing  candidates  that  their 
answers  to  the  questions  at  the  examination  were  hip;hly  satisfactory,  and 
would  have  entitled  them  to  certificates  of  merit  if  they  had  not  been  above 
the  age  of  26: — Edward  Maitland,  Joseph  Dear  Pinson,  and  Alfred  Pointon. 

The  number  of  candidates  examined  in  this  term  was  199;  of  these,  193 
passed,  and  6  were  postponed. 


BAR  EXAMINATIONS. 

Trinity  Term,  1871. 

At  the  General  Examination  of  Students  of  the  Inns  of  Court,  held  at 
Lincoln's  Inn  Hall,  on  the  17th,  18th,  19th,  and  20th  May,  1871,  the 
Council  of  Legal  Education  awarded  to  Theodore  Ribton,  Esq.,  student 
of  the  Inner  Temple,  a  studentship  of  fifty  guineas  per  annum,  to  con- 
tinue for  a  period  of  three  years;  Hu^h  Francis  McDermott,  Esq., 
studeat  of  the  Inner  Temple,  an  exhibition  of  twenty-five  guineas  per 
annum,  to  continue  for  a  period  of  three  years ;  John  Watt  Smyth,  Esq. , 
student  of  Lincoln's  Inn ;  Daniel  O'Connell  French,  Esq.,  student  of  the 
Middle  Temple ;  James  Dyer  Tremlett,  Esq.,  student  of  the  Middle 
Temple :  certificates  of  honour  of  the  first  class. 

Nicholas  Charles  Lawrence  Biale,  Esq.,  student  of  the  Middle  Temple ; 
Edward  Bayfield,  Esq.,  student  of  the  Inner  Temple ;  Anumdoram  Borooah, 
Esq.,  student  of  the  Middle  Temple  ;  Harry  Whiteside  Cook,  Esq.,  student 
of  the  Middle  Temple ;  William  Decimus  Englett  Foulkes,  Esq.,  student 
of  the  Middle  Temple;  Gkorge  Wayne  Gregorie,  Esq.,  student  of  the 
Inner  Temple ;  Sherlock  Hare,  Esq.,  student  of  the  Inner  Temple ;  Richard 
Hewlett,  Esq.,  student  of  the  Middle  'temple ;  Thomas  Allen  Hulme,  Esq., 
student  of  Lmcohi's  Inn ;  John  Frederic  Lowder,  Esq.,  student  of  Lincoln's 
Inn ;  Robert  Alfred  McCall,  Esq.,  student  of  the  Middle  Temple ;  Robert 
Anderson  Mowat,  Esq.,  student  of  the  Inner  Temple;  Robert  Parrv 
Nisbet,  Esq.,  student  of  the  Middle  Temple ;  William  Justin  O'Driscoll, 
Esq.,  stadent  of  the  Inner  Temple ;  John  Charles  Pritchard,  Esq.,  student 
of  tne  Middle  Temple ;  Edmund  Robertson,  Esq.,  student  of  Lincoln's  Inn ; 
Henry  Watts  Rooke,  Esq.,  student  of  the  Middle  Temple ;  Thomas  Watt 
Smyth,  Esq.,  stiident  of  Lincoln's  Inn ;  Charles  Frederic  Tobias,  Esq., 
student  of  the  Inner  Temple ;  Hiram  Shaw  Wilkinson,  Esq.,  student  of 
the  Middle  Temple;  and  Charles  Henri  Louis  Wilmott,  Esq.,  student  of 
the  Inner  Temple ;  certificates  that  they  have  satisfiictorily  passed  a  public 
examination. 

Jvly  Exa/mdnation 

On  the  Subjects  of  the  Lectures  and  Classes  of  the  Readers  of  the  Inns  of 
Court,  held  at  Lincoln's  Inn  Hall,  on  the  1st,  3rd,  and  4th  July,  1871. 

Tlie  Council  of  Legal  Education  have  awarded  the  following  exhibitions 
to  the  undermentioned  students,  of  the  value  of  30  guineas  each,  to  endure 
for  two  years : — 

CovuHtutionaZ  Law  atid  Legal  History, — ^Frederick  George  Carey,  Esq., 
student  of  the  Inner  Temple. 

Jurispnidence,  Civil  aiid  ItUernational  Ziaio.^-Joseph  William  Comyna 
Carr,  f&q.,  student  of  the  Inner  Temple. 

E^ity, — Frederick  George  Carey,  Esq.,  student  of  the  Inner  Temple, 
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The  Common  Law. — ^William  Bennett  Rickman,  Esq.,  student  of  the 
Inner  Temple. 

The  Law  of  Real  Property^  &e. — Robert  Forster   MacSwinnej,  Esq., 
student  of  the  Inner  Temple. 

The  Council  of  Legal  Lducation  have  also  awarded  the  following  exhibi- 
tions of  the  value  of  20  guineas  each,  to  endure  for  two  years,  but  to  merge 
on  the  acquisition  of  a  superior  exhibition : — 

Equity, — William  Edwin  Ormsbj,  Esq.,  student  of  the  Middle  Temple. 

The  Common  Law. — Edward  James  Ackrojd,  Esq.,  student  of  the 
Middle  Temple. 

The  Law  of  Real  Property  &c, — ^^Villiam  Frank  Jones,  Esq.,  student  ot 
Lincoln's  Inn. 

G rat's  Inn. — The  Lee  Prize. — The  annual  prize,  amounting  to  25Z.,  (an 
exhibition  founded  bj  the  late  Mr.  John  Lee,  Q.C.,  LL.D.),  for  the  best 
essaj  selected  for  this  year  upon  the  following  subject : — "  The  Feudal 
Tenures,  their  Origin,  their  Nature,  and  the  Causes  which  led  to  their 
Abolition  * — was  awarded  to  Mr.  Walter  Gralt  Gribbon,  a  student  of  the 
society ;  and  the  subject  of  the  essay  for  the  ensuing  year  was  announced 
to  be  as  follows: — *' A  Sketch  of  the  History  of  the  Mercantile  Law  of 
England  from  the  Earliest  Times  to  the  Passing  of  the  Mercantile  Law 
Amendment  Act,  1856.** 


CALLS  TO  THE  BAR. 

Eoiter  Term,  1871. 

LiNCOLN*s  Inn. — William  Frederic  Lawrence,  Esq.,  Universi^  of  Ox- 
ford; Thomas  Shute  Robertson,  Esq.,  B.A.,  Oxford;  John  Cfhaigneau 
Colvill,  Esq.,  B.  A .  and  Scholar,  Cambridge  ;  Michael  Placid  Lynch,  Esq. ; 
William  Augustus  Harris,  Esq.,  B.  A.,  Oxford ;  Edward  Martin,  jun.,  Esq., 
LL.B.,  Cambridge;  Frederic  Pollock,  Esq.,  M.A.  and  Fellow,  Cambridge; 
Edward  Chitty,  jun.,  Esq.,  M.A.,  Oxford;  Henry  Bailev  Rowan,  Esq., 
•B.A.  and  Fellow,  Cambridge  ;  William  Leatham  Barclay,  Esq.,  B.A.,  Cam- 
bridge; Gerald  Augustus  Robert  Fitz-Gerald,  Esq.,  M.A.  and  Fellow, 
Oxford ;  and  William  Walker,  Esq. 

Inner  Temple. — John  WUson  Moore,  Esq.,  Oxford ;  Reginald  Garten 
Wilberforce,  Esq. ;  Arthur  Frederick  Vincent,  Esq.,  LL.B.,  Cambridge ; 
Arthur  Bott  Cook,  Esq.,  LL.M.,  Cambridge ;  Alexander  William  Mow- 
bray Baillie,  Esq.,  B.A.,  Oxford ;  Edward  Conolly,  Esq^  B.A.,  Oxford ; 
Clarke  Arthur  Irvini?,  Esq.,  LL.B.,  Cambridtre ;  Thomas  Edwin  Peel,  Esq., 
B.A.,  Cambridge ;  Edward  Annesley  Owen,  Esq.,  B.A.,  Cambridge ;  George 
Deas  Inglis,  Esq.;  Cornelius  Cardew  Masters,  Esq.,  B.A.,  LL.B.,  Cam- 
bridge; Edcrard  William  Tritton,  Es(^.,  B.A.,  Oxford;  Frederick  Revans 
Chapman,  Esq. ;  Joseph  John  Dunnington  Jefferson,  Esq.,  M.A.,  Gam- 
bridffe;  William  EUerker  Hart,  Esci.,  B.A.,  Cambridge;  Alexander  My- 
burgh,  Esq.,  LL.B.,  Cambridge ;  Richard  Luck,  Esq.,  M. A.,  Cambridge ; 
and  Martin  Chapman,  Esq. 

Middle  Temple. — Thomas  Jones,  Esq.,  of  the  University  of  Dublin, 
Assistant-Secretary  to  the  Government  of  Bengal ;  Frederick  John  Gaunter 
Ross,  Esq. ;  Henry  Wilson  Worsley,  Esq.,  B.A.,  Exeter  College,  Oxford ; 
Horace  Langton  Davis,  Esq.,  M.A.,  Worcester  College,  Oxford;  Robert 
Alexander  Gillespie,  Esq.,  B. A.,  St.  John's  College,  Cambridge ;  Bethune 
Horsbmgh,  Esq. ;  Frederick  John  Fergusson,  Esq. ;  and  Thomas  (Good- 
man, Esq. 

Gratis  Inn.— Redmond  Uniacke  Steele,  Esq.,  of  St.  John's  College, 
Cambridge. 
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Trinity  Term, 

Lincoln's  Inn.— Thomas  Archer  Nightingale,  Esq.;  Archibald  Henry 
Blount,  Esq.,  UniTersity  of  Cambridge ;  Francis  Porten  Beachcroft,  Esq., 
B.A.,   Oxford;    Bichard   Henry  Manners  Verity,    Esq.,  B.A.,  Oxford; 
Frederick  Clarke,  Esq.,  B.A.,  Oxford;  George  Hudson  ^ahner,  Esq.,  B.A., 
Oxford ;  Edward  Fitzgerald,  Esq. ;  Arthur  Cowper  Banyard,  :^.,  B JL., 
Cambridge;  Bobert  Ingham  TidsweU,  Esq.,  B. A., Oxford;  Bazett  Michael 
Haggard,  Esq.,B.A..  Cambridge;  Bobert  Braithwaite,  Esq.,B.A.,  Oxford; 
Henry  Paul  Hawkshaw,  Esq.,  B.A.,  Cambrid|re ;  William  Hatfield  Green, 
Esq.,  M.A.,  Cambridge ;  Edward  Symonds,  Esq.,  B.A.,  Oxford ;  WilUam 
King,  Esq.,  Uniyersity  of  London ;  Henry  DuzeU  Nourse,  Esq.,  M.A., 
OxTord;  Edward  Piercy  Henderson,  Esq.;  Geor^re  Theophilus  Spankie, 
Esq.;  James  Benjamin  Scott,  Esq.;  Hugh  Wilkinson,  Esq. ;  Alexander 
Cahill  Maberly,  Esq.,  M.A.,  Oxford ;  Bichard  Bandall,  Esq.,B.A.,  Oxford ; 
and  Bichard  Holmden  Amphlett,  Esq.,  B.A.,  Cambridge. 

Innbb  Tsmplb. — Archibald  Currie,  Esq.,  B.A.,  Cambridge;  Herbert 
Addin^n  Bigg,  Esq.,  B.A.,  Cambridge;  Bichard  Greenhal^h,  Esq., 
B. A.,  LL.B.,  Cwnbriage ;  Murray  Spenser  Bichardson,  Esq.,  M.A.,  Ox- 
ford; William  John  Dixon,  Esq.,  B.A.,  Cambridge;  Walter  Lockyer 
Merewether,  Esq.,  B.A.,  Oxford ;  Charles  Francis  Egerton  Allen,  Esq.,  B.A., 
Cambridge ;  John  William  Cole,  Esq. ;  James  Stuart  Laurie,  Esq. ; 
William  Justin  O'Driscoll,  jun.,  Esq.,  B.A.,  Oxford;  Charles  Thomas 
Fart,  Esq.,  B.A.,  Cambridge ;  the  Hon.  Thomas  Henry  William  Pelham, 
B.A.,  Cambridge;  Bobert  Theshie  Beid,  Esq.,  B.A.,  Oxford;  Edwin 
Punres  Boper-Curzon,  Esq.,  Cambridge ;  Horace  James  Scovell,  Esq.,  B.  A., 
Oxford ;  Henry  Thomas  Banning,  Esq.,  M.A.,  Oxford ;  Sherlock  Hare, 
Esq. ;  Francis  William  Davenport,  Esq.,  Oxford ;  Bichard  William  Key, 
Esq.;  Arthur  Boope  Hunt,  Esq.,  M.A.,  Cambridge;  Christian  Geor^re 
Maasdorp,  Esq. ;  Charles  Frederick  Neal,  Esq.,  B.A.,  Cambridge ; 
William  Tudor  Frere,  Esq.;  William  Appleton,  Esq.;  John  Douglas 
Forster,  Esq.,  M.A.,  Durham ;  Bobert  Arthur  Valpy,  Esq.,  B.A.,  Oxford; 
Woomesh  Chunder  Mazumder,  Esq. ;  David  Joseph  Kennelly,  Esq. ; 
Bobert  Anderson  Mowat,  Esq.,  London ;  and  Cuddalore  Putta  Lutchmee- 
pathy  Naidoo,  Esq. 

Middle  Temple.—  Bichard  Hewlett,  late  Corpus  Christi  College, 
Cambridge;  William  Lecbmere  Lechmere,  B.A.,  St.  Mary  Hall,  Oxfonol ; 
Ebenezer  Erskine  Harper,  of  the  University  of  Edinburgh  and  of  the 
Scotch  Bar;  Bichard  Edward  Couch,  LL.M.,  Emmanuel  College,  Cam- 
bridge ;  Auguste  Oscar  Desenne ;  James  Campbell  Bruce,  B.A.,  Trinity 
Hall,  Cambridge ;  Henry  Gaskell  Close,  M.A.,  Emmanuel  College,  Cam- 
bridge; Charles  Woodward  Wallis,  Wadham  College,  Oxford;  Bobert 
Alfred  M'Call,  B.A.,  Queen^s  University,  Ireland;  Wiffiam  Decimus  Inglett 
Foulkes,  Henry  Arthur  Stuart,  James  Henry  Harmar  Moxon,  LL.B., 
Trinity  College,  Cambridge;  John  Augustus  Harwood,  Henry  Emanuel 
Cohen,  Henry  Anselm  de  Colyar,  Ernest  Montagu  Money,  James  Brough- 
ton  Edge,  Gavin  Parker  Ness,  of  the  University  of  Aberdeen;  Samuel 
Sydney  Underhay,  B.A.,  University  of  London;  Bomesh  Chunder  Dutt, 
Bihari  Lai  Gupta,  Joseph  Victor  Edgard  Gallett,  B.A.,  B.L.,  M.L., 
of  Paris  University ;  Louis  Arthur  Boucherat,  M.L.,  of  the  Paris  Univer- 
sity ;  and  George  Duncan  Goodricke,  Esquires. 

Gbat's  Inn.— ^orge  William  Carter,  M.A.,  Pembroke  College,  Cam- 
bridge. 
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APPOINTMENTS. 

The  honour  of  kniehthood  has  been  conferred  on  Yice-Chuioellor 
Wickens;  also  on  Mr.  Henry  Snmner  Maine,  late  legislative  member  of 
the  Supreme  Council  of  India,  with  the  decoration  of  a  Knight  Commander 
of  the  Order  of  the  Star  of  India. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Fooks,  Q.C.,  have  been  appointed  on  the 
Conncil  of  Law  reporting  in  the  place  of  Mr.  Daniel,  Q.C^  and  Mr. 
Barstow. 

The  University  of  Edinburgh  has  conferred  the  degree  of  LLJ).  on  Mr. 
Willian*  For^tb,  Q.C.,  standing  Counsel  to  the  Secretary  for  India,  and  on 
tiie  Riffht  Hon.  Greorge  Young,  Q.C.,  M.P.,  the  Lord  Advocate  of 
Scotland. 

Mr.  Delamere  Boberton  Blaine  has  been  appointed  to  aucced  Mr.  Wm. 
Blanshard  as  Judnre  of  the  County  Court  Circuit  No.  !• 

Lord  Alfred  Hervcr,  LL.D.,  Barrister-at-Law,  has  been  appointed 
Receiver  General  of  Inland  Revenue  in  succession  to  the  late  Mr.  James 
Brotherton. 

Mr.  James  L.  Hannay,  of  the  Inner  Temple,  has  been  appointed  a  Police 
Magistrate  in  the  room  of  Mr.  Tyrwbitt,  resigned. 

Mr.  Hugh  Lloyd  Roberts,  Barrister-at-law,  has  been  appointed  auditor  of 
the  Metropolitan  Poor  Law  Audit  District. 

Mr.  Phillip  Frederick  Gamett,  solicitor,  has  been  elected  law  derk  to 
the  Commissioners  of  Assessed  and  Income  Taxes  at  Liverpool  in  suc- 
cession to  the  late  Mr.  Thomas  F.  Anderson.  Mr.  H.  Wyatt,  of  the  firm 
of  Messrs.  Wyatt  and  Co.,  of  Parliament  Street,  has  been  appointed  Clerk 
of  the  Peace  for  the  County  of  Surrey ;  Mr.  Richardson  reele,  solicitor. 
Clerk  to  the  Durham  School  Board ;  Mr.  John  Salmon,  solicitor.  Union 
Clerk  to  the  South  Shields  Board  of  Guardians  in  succession  to  his  father, 
Mr.  Thomas  Salmon,  deceased ;  Mr.  Joseph  Mason  Moore,  solicitor.  Town 
Clerk  of  South  Shields,  in  succession  to  the  late  Mr.  Thomas  Salmon ;  Mr. 
Charles  Ewens  Deacon,  solicitor,  Town  Clerk  of  Southampton ;  Mr.  Leslie 
Creery,  solicitor.  Clerk  to  the  Magistrates  of  the  district  of  Ashford,  Kent, 
in  succession  to  Mr.  Robert  Finlaj,  resigned ;  Mr.  C.  E.  Howell,  solicitor. 
Clerk  to  the  Magistrates  for  the  division  of  Mathrafal  Deythur  and  Pool 
Upper,  in  succession  to  his  father,  Mr.  Abraham  Howell ;  Mr.  Alexander 
Gradwell  Baggart  Pearson,  solicitor.  Registrar  of  l^e  Kirby  Lonsdale 
County  Court,  in  succession  to  the  late  Mr.  Richard  Roper ;  Mr.  A.  J. 
Talbot,   solicitor,  Clerk  to  the  Magistrates  for  the  divisions  of  Newtown 

Sper  and  Llandloes  Lower,  in  succession  to  the  late  Mr.  George  Woosnam ; 
.  David  Pugh,  solicitor,  Registrar  of  the  Newtown  County  Court,  in 
succession  to  the  late  Mr.  Gheorge  Woosnam. 

Ibbland. — ^Mr.  Maziere  Jolm  Bradv,  First  Assistant  in  the  Record  and 
Writ  Office,  has  been  promoted  to  the  office  of  Accountant-General  of 
the  Court  in  the  place  of  Mr.  Digby  P.  Starkey,  resigned. 

Mr.  George  Cree,  Barrister-at-Iaw,  has  been  appointed  First  Assistant  in 
the  Record  and  Writ  Office,  in  the  place  of  Mr.  Brady. 

British  Guiaka. — Mr.  George  Phillippo,  Barrister-at-law,  has  been 
appointed  a  puisne  judge  of  the  colony  of  British  Guiana. 

iKDiA.^Mr.  J.  Pitt,  Kennedy,  Bamster-at-law,  of  Calcutta  has  been  ap- 

Sointed  standing  Counsel  for  the  Presidency  of  Fort  William  in  Bengal ;  w. 
laxwell  MelviU  of  the  Bombay  Civil  Service,  puisne  Judge  of  we  High 
Court  of  Judicature  at  Bombay,  and  Mr.  Joseph  Graham,  Barrister-at-law 
of  the  Calcutta  Bar,  Advocate-General  to  the  Government  of  Ben^,  in 
SQCcession  to  Mr.  T.  II.  Cowrie,  resigned. 
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April, 

4th.  Mara,  B.  Weston,   Esq.,  LL.D.,  AUorney-General  of  the 
Island  of  Antigua. 

dth.  Holt,  H.  Frederick,  Esq.,  Solicitor,  aged  57. 

6th.  Andebsok,  T.  Francis,  Esq.,  Solicitor,  aged  55. 

9th.  Wallbb,  W.  Alexander,  Esq.,  Solicitor,  aged  40. 
14th.  Peek,  Richard,  Esq.,  LL.D.,  Solicitor,  aged  89. 
22nd.  BowLBT,  J.  George,  Esq.,  Barrister-at-Law,  aged  65. 
23rd.  WoosNAM,  George,  Esq.,  Solicitor. 
28th.  Segab,  W.  F.,  Esq.,  Barrister-at-Law,  aged  45. 
28th.  BBOOKSBANKy  Theodore,  Esq.,  Barrister-at-Law,  aged  56. 
28th.  Haslam,  Samuel,  Esq.,  Solicitor,  aged  88. 
29th.  Pbabson,  Jalius  A.,  Esq.,  LL.D.,  Solicitor,  aged  32. 
30th.  Benhah,  Edward,  Esq.,  Solicitor,  aged  47. 
30th.  Knatchbull,  Sir  Hugessen,  Bart.,  Barrister-at-Law,  aged  33. 

2nd.  Pain,  H.  Foxton,  Esq.,  Solicitor,  aged  44. 

4th.  Jackson,  Edward,  Esq.,  Solicitor,  aged  69. 

4th.  Bbooking,  J.  Bell,  Esq.,  Barrister-at*Law,  aged  42. 

5th.  Hinnell,  Charles,  Esq.,  Solicitor,  aged  75. 

9th.  Metcalfe,  Charles,  Esq.,  Solicitor,  aged  74. 
12th.  PoTTEB,  G.  W.  K.,  Esq.,  Secondary  of  London,  aged  63. 
17th.  Bbothebton,  James,  Esq.,  Barrister-at-Law,  Beceiver-Greneral 

of  H.M.  Inland  Revenue,  aged  56. 
25th.  Addams,  Jesse,  Esq.,  D.C.L.,  Q.C.,  aged  85. 
26ih.  HoLLOWAT,  B.  J.,  Esq.,  Solicitor,  aged  51. 
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27tlL  PmBO»  Daniel,  Esq.,  Solicitor,  aged  72. 
28ih.  Eastwood,  Bichard,  Esq.,  Solicitor,  aged  74. 
28th.  Nelson,  T.  Lamplugh,  Esq.,  Solicitor,  aged  33. 
29tb.  Salmon,  Thomas,  Esq.,  Solicitor,  aged  77. 
29th.  WiLMOT,  F.  Stuart^  Esq.,  Solicitor,  aged  40. 
31  St  Kbabt,  W.  Plumer,  Esq.,  Solicitor,  aged  28. 
14th.  Peabsb,  J.<3^ilbert,  Esq.,  Solicitor,  aged  81. 

June. 

4th.  Hale,  W.  Palmer,  Esq.,  Barrister-at-Law,  aged  47. 

6th.  Wtbbbgh,  William,  Esq.,  Barrister-at-Law,  aged  28. 

6th.  Bolt,  Bt.  Hon.  Sir  John,  late  one  of  the  Lords  Justices  in 

Chancery,  aged  6Q. 
12th.  MoBBis,  E.  Shurj,  Esq.,  Solicitor. 
15th.  LEiOHy  J.  Shaw,  Esq.,  Solicitor,  aged  79. 
15th.  PiNNiOBB,  Henry,  Esq.,  Solicitor,  aged  76. 
17th.  BouMiEU,  E.  A.,  Esq.,  Solicitor. 
19th.  Scott,  J.  John,  Esq.,  Barrister-at-Law,  aged  52. 
19th.  HoGQiNs,  Christopher  A.,  Esq.,  Q.C.,  aged  78. 
21st.  Nicholson.  J.  Wilson,  Esq.,  Solicitor,  aged  56. 
24th.  Ybabslbt,  W.  Pryce,  Esq.,  Solicitor,  aged  45. 

July, 

1st.  Lawbakgb,  Edward,  Esq.,  Solicitor,  aged  68. 
Int.  Lee,  Daniel  J.,  Esq.,  Solicitor,  aged  70. 
Ist.  Vance,  J.  Hepworth,  Esq.,  Barrister-at-Law. 
2nd.  WooLBYCH,  Mr.  Serjeant,  aged  76. 
2nd.  Slee,  Bobert,  Esq.,  Solicitor,  aged  61. 
17th.  Allen,  C.  Pettit,  Esq.,  Solicitor,  aged  77. 
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Art.  L— the    CO-OPERATIVE    SOCIETIES 

ACT    OF    1871. 

By  E,  W.  Bbabrook,  Assistant-Registrar. 

CO-OPERATIVE  societies  are  usually  divided  into  three 
classes — those  for  production^  for  consumption^  and  for 
credit.  Societies  for  production  exist  chiefly  in  France; 
those  for  consumption  prevail  in  England ;  and  co-operative 
credit  banks  are  the  speciality  of  Germany.  Neither  of  these 
classes^  however^  is  wholly  unknown  in  England.  In  1868^ 
there  were  fifty-six  societies  for  production  as  against  619 
for  consumption;  and  the  class  of  credit  banks  found  very 
inadequate  representatives  in  700  ^^  loan  societies." 

The  societies  mentioned  under  the  two  former  classes  are 
those  registered  under  the  Industrial  and  Provident  Societies 
Acts.  In  one  sense^  every  association  whatever  is  a  co- 
operative society;  and  many  societies  of  a  closely  similar 
nature  to  these  have  been  registered  under  the  Joint  Stock 
Companies  Act;  but  the  Industrial  and  Provident  Societies 
Acts  form  the  organisation  which  the  wisdom  of  the  Legis- 
lature has  specially  provided  to  meet  the  wants  of  those 
(chiefly  working  men)  who  design  to  form  what  is  called 
a  co-operative  society. 

The  production  societies  have  been  elsewhere*  defined  by 

*  Brabrook  on  Industrial  and  Provident  Societies,  1869,  p.  ix. 
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the  present  writer^  as  ^'  associations  of  workmen^  each  member 
of  which  contributes  not  only  a  small  amount  to  the  working 
QapitaTj  and  to  the  foundation  expenses^  but  also  his  own 
Fabour  in  that  branch  of  industry  practised  by  the  society.** 
Of  this  class^  there  are  in  England  and  Wales  fifteen  corn" 
mills,  eight  woollen  and  worsted  manufactoriesj  and  smaller 
numbers  of  associations  carrying  on  the  trades  of  bakers, 
clothiers,  coal  merchants,  builders,  and  so  forth.  The  most 
considerable  of  these  are  the  corn-mill  at  Rochdale,  which 
in  1868  transacted  business  exceeding  326,0002.,  reduced  in 
1870  to  166,000t;  that  at  Sowerby  Bridge,  whose  transac- 
tions in  1868  were  185,000Z.,  and  in  1870,  166,0002. ;  that 
at  Halifax,  whose  sales  in  1868  were  143,0002.,  in  1870, 
135,000Z. ;  that  at  Ilolbeck,  in  Leeds,  whose  business  in 
1868  amounted  to  110,0002.,  and  fell  in  1870  to  93,0002. ; 
and  the  Rochdale  cotton-mill,  whose  dealings  in  1868  were 
108,0002.,  and  in  1870  had  risen  to  166,0002.  It  will  be 
observed  that  the  business  of  all  the  corn-mills  had  con- 
siderably fallen  off  in  the  two  years  under  review,  a  circum- 
stance which  need  not  be  interpreted  to  mean  that  these 
societies  are  on  the  road  to  failure,  but  is  probably  sufficiently 
accounted  for  by  variations  in  the  com  market. 

The   associations  for  consumption,  or  co-operative  stores, 
are  merely  trading    concerns    with    a    capital  divided  into, 
small  shares,  and  usually    describe    themselves  as  carrying 
on  the  business  of  '*  general  dealers."    Two  of  these,  and 
those  two  the  largest  in  the  kingdom,  have  a  special  character 
of  their  own,  and  should  be  considered  separately.      The 
first  is  the   North  of  England  Wholesale  Society  at  Man- 
chester, which  is  not  so  much  a  co-operative  store  itself 
as  a  union,  or  central  organisation,  of  co-operative  stores. 
Its  shares  are  held,  not  by  individuals,  but  by  other  co-. 
operative  societies,  under  the  authority  of  30  &  31  Vict, 
c.  117,  s.  2,  the  average  amount  of  capital  contributed  by. 
each  society  being  something  under  1002.     Its  object  ik^to 
supply  the  stores  wholesale  vrith  the  articles  they  sd^  and 
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!t8  business  has  increased  from  412^000?.  in  1868  to  677^000^ 
in  1870. 

The  second  is  the  Civil  Service  Bupply  Association^ 
established  in  London  in  1866.  In  its  legal  constitution 
it  is  precisely  the  same  as  every  other  co-operative  store ; 
and  its  object  and  method — ^the  providing  its  members  with 
articles  of  daily  use  of  the  best  quality  at  the  lowest  price, 
by  dispensing  with  all  unnecessary  expense  of  distribution-* 
are  also  common  to  all  societies  for  consumption;  but 
the  social  position  of  its  members  and  customers  separates 
it  widely  from  the  other  associations.  It  has  attained 
remarkable  success,  having  increased  its  business  from 
217,0002.  in  1868  (the  second  year  of  its  existence)  to 
492,000Z.  in  1870, 

The  remaining  societies  would  seem  not  very  greatly 
to  have  altered  their  position,  though  the  bulk  of  them 
have  certainly  not  increased  the  amount  of  their  business, 
during  the  tw(T  years  1868*1870.  Many  small  societies 
are  formed,  without  a  sufficient  nucleus  of  capital  and 
connection  around  which  business  enoagh  can  be  gath- 
ered to  keep  them  afloat;  but  those,  which  are  more 
prudently  organised,  not  only  succeed  in  their  object  of 
cheapening  the  supply  of  the  necessaries  of  life^  but  find 
it  impossible  to  avoid  the  creation  of  profits.  It  is  an 
essential  point  of  the  organization  of  a  truo  co-operative 
society  that  its  trade  should  be  carried  on  for  the  benefit 
of  its  members  rather  as  consumers  than  as  capitalists ;  yet 
the  turning  over  of  large  sums  in  a  well-conducted  store 
can  hardly  be  done  without  an  imperceptible  growth  of 
capital.  These  profits  are,  to  a  small  extent,  applied  to 
educational  and  provident  purposes ;  but  the  bulk  of  them 
is  divided  among  the  members  in  the  form  of  addition  to 
their  paid-up  capital. 

These  statistical  and  general  details  (which  may  seem 
out  of  place  in  a  legal  periodical)  are  necessary  as  an  intro- 
duction to  the  main  object  of  this  article,  viz.>  the  considera* 
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tion  of  the  probable  motive,  tendency,  and  effect  of  the 
latest  piece  of  legislation  on  the  subject — the  short  Act  of 
34  &  35  Yict.^  c.  80,  '^to  explain  and  amend  the  law 
relating  to  Industrial  and  Provident  Societies.*' 

This  Act  enables  an  Industrial  and  Provident  Society  hence* 
forth  to  be  established  for  carrying  on  as  a  trade  the  buying 
and  selliDg  of  land,  and  it  provides  for  its  dealing  with  the 
real  property  it  may  acquire  in  the  manner  usually  under- 
stood as  that  of  a  Benefit  Building  or  Freehold  Land  Society. 
It  thus  creates  a  fourth  class  of  co-operative  institution, 
bearing  in  some  respects  the  same  characteristics  as  the 
societies  of  the  other  classes^  but  having  a  distinct  pur- 
pose of  its  own.  An  able  Belgian  writer  on  co-operative 
societies,  M.  Leon  d'Andrimont,  who  is  not  less  distinguished 
as  a  sound  political  economist  than  as  an  earnest  labourer 
for  the  benefit  of  the  industrial  classes,  in  a  recent  work* 
has  succinctly  distingiushed  between  the  provinces  occupied 
by  the  three  classes  of  co-operative  societies: — ^*The  Co- 
operative Association  for  Credit  furnishes  the  labourer  with 
the  money  necessary  to  buy  machines  and  the  prime  ne- 
cessaries for  his  work;  the  Association  for  Consumption 
gives  him  the  means  of  diminishing  his  expenses  and  of 
creating  a  capital ;  the  Association  for  Production  adds  to 
his  gains  a  portion  of  the  profits  which  otherwise  would  remain 
in  the  hands  of  the  employer."  To  this  it  may  be  added, 
that  the  new  fourth  class  of  co-operative  society  will  enable 
him  to  use  his  earnings  and  his  savings  to  the  best  advan- 
tage, by  obtaining  through  them  all  that  accession  of  self- 
respect  and  of  the  respect  of  others  which  the  living  in  a 
house  of  his  own  and  becoming  a  landed  proprietor,  to  how- 
ever small  an  extent,  secures  to  him. 

That  these  societies  are  the  proper  complement  of  the 
others  appears  from  the  history  of  the  movement,  and  the 
statistics   already    given.      A   co-operative    society,   giving 

*  Des  Institiitions  et  des  Associations  Oavriires  de  la  Belffique. 
BruxeUes,  1871 ;  p.  212,  ®  ^ 
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no  credit,  and  turning  over  a  large  stock  many  times  in 
the  year,  requires  little  capital  when  once  it  has  become 
firmly  established^  yet  the  inevitable  accretion  of  profit  is 
always  by  small  degrees  swelling  its  capital  account.  To 
liberate  this,  several  of  the  larger  and  more  prosperous 
societies  have  become  anxious  to  apply  their  surplus  in  the 
purchase  of  land  and  the  erection  of  dwellings  for  the  mem- 
bers. The  manufacturing  societies,  in  the  rare  cases  where 
they  have  had  funds  for  the  purpose,  have  been  able  to  do 
this  as  incidental  to  the  carrying  on  of  their  business,  for  it 
is  clearly  a  matter  of  sound  economy  that  the  workman 
should  be  near  his  work,  but  the  mere  stores  have  hitherto 
been  unable  to  do  so  with  safety,  in  default  of  legislative 
authority. 

No  ambition  is  more  widely  spread,  or  more  deeply  felt, 
among  the  working  classes  than  the  desire  to  acquire  a  house 
and  land  as  proprietors  instead  of  tenants,  and  hardly  any 
ambition  can  be  deemed  to  be  more  pure  or  more  worthy  of 
approval. 

Abundant  evidence  of  this  is  furnished  in  the  Eeport  just 
issued  by  Her  Majesty's  Friendly  Societies  Commissioners, 
on  the  question  of  benefit  building  societies.  From  the 
excellent  abstract*  made  by  their  secretary,  Mr.  Ludlow 
(himself  one  of  the  pioneers  of  co-operation,  and  a  tried  friend 
of  the  working  classes),  it  appears  that  nearly  6000  benefit 
building  societies  have  been  enrolled,  of  which  many  have 
completed  the  periods  of  their  existence,  and  about  2000  are 
still  in  operation;  and  that  it  may  be  estimated  that  they 
have  not  less  than  a  million  members.  Of  course,  a  large 
proportion  out  of  this  vast  number  are  mere  investors,  but 
the  number  who  have  already  obtained,  through  the  means 
of  these  sqcietiea,  a  house,  or  land,  or  who  are  continuing 
their  investments  in  the  expectation  of  ultimately  doing  so, 
must  be  very  large.  Some  idea  of  it  may  be  gathered  from 
tho  statement  of  Mr.  Allott,t  that  the  forty  societies  existing 

•  Appendix  to  First  Eeport,  pp.  245—249. 
f  Jiunutes  of  Evidence,  p.  224. 
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in  Sheffield  have  nlone  advanced,  since  their  formationr 
1>6(X),000/.  It  may  not  be  an  extravagant  eBtimate  to 
suppose  that,  since  1836,  as  many  as  100,000  persons  may 
have  been  benefited  in  this  way  by  means  of  building 
societies. 

In  the  case  of  co-operative  societies,  a  capital  has  been 
growing  up,  available  for  this  purpose,  almost  without  exer- 
tion on  the  part  of  the  members,  and  it  is  not  to  be 
wondered  at,  if  the  discovery  that  any  doubt  existed  as  to 
the  legal  means  of  carrying  into  effect  the  wishes  of  the 
members  of  co-operative  societies  was  felt  to  be  a  surprise, 
and,  in  some  sort,  a  grievance  to  them.  Those,  like  the  pre- 
sent writer,  whose  duty  it  is  to  interpose  obstacles  in  the 
way  of  that,  which  may  be  beneficial  in  itself,  but  which  is 
unauthorized,  or,  at  best,  of  doubtful  authority,  will  under- 
stand that  the  raising  this  doubt  may  have  been  looked 
upon  as  superfluous  (to  say  the  least)  by  those  whose  wishes 
it  obstructed;  but  all  will  join  in  satisfaction  at  its  being 
removed  by  an  unequivocal  expression  of  the  will  of  the 
legislature.  It  is  now  practicable  for  any  existing  industrial 
and  provident  society  to  exercise  all  the  functions  of  a 
benefit  building  society,  as  supplementary  to  the  general 
business  it  was  established  to  transact ;  and  it  is  practicable 
for  all  future  industrial  and  provident  societies  to  devote 
the  whole,  or  any  part,  of  their  capital  to  the  extension  of 
the  building  society  movement,  either  as  one  of  the  objects 
they  propose  to  compass,  or  as  the  sole  end  of  their  existence. 

With  regard  to  existing  societies,  a  comparison  between 
the  returns  for  1868  and  1870*  will  point  to  one  direction 
in  which  the  new  Act  may  be  expected  to  have  a  beneficial 
effect.  It  has  been  already  remarked  that,  by  30  &  31  Yict.^ 
c.  117,  s.  2,  an  industrial  and  provident  society  may 
hold  in  its  corporate  name  any  amount  of  interest  in  any 
other  society,  registered  under  the  same  Act.  By  the 
^^hedule  to  that  Act,  it  is  rendered  competent  for  a  society> . 

•  See  Beport  of  Begistiw  of  Friendly  SooietiM  for  1871,  p.  16. 
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if  its  roles  permit,  to  invest  '^  any  part  of  capital "  ^*  in  "  a 
limited  liabilitj  company,  registered  under  the  Companies 
Acts.  It  appears  that^  during  the  two  years  in  question,  the 
amount  invested  in  other  co-operative  societies  has  fallen  from 
142,000/.  to  126,000;.,  while  the  amount  invested  in  limited 
liability  companies  has  risen  from  166^0007.  to  204,0002. 

These  figures  disclose  a  mischievous  tendency  which  the 
ifew  source  of  inVestme&t  opened  up  by  the  Act  of  1871 
will  do  mueh  to  counteract  The  writer  has  it  on  authority 
on  which  he  can  rely,  that  some  of  the  societies  investing 
in  limited  liability  companies  have  been  tempted  to  select 
investments  quite  out  of  the  sphere  of  their  own  society's 
operations,  and  in  some  cases,  of  a  very  speculative  character. 
It  is  hardly  necessary  to  say,  in  a  legal  journal,  that  the 
committeemen  who,  in  thus  misinterpreting  the  powers  given 
under  a  general  Statute,  forget  their  duty  as  trustees  of 
the  fund  for  the  benefit  of  the  members,  are  running 
serious  personal  risk.  The  temptation  to  do  this  will  now^ 
it  is  to  be  hoped,  be  almost  if  not   altogether  removed. 

With  regard  to  the  facilities  afforded  by  the  Act  of 
1871  for  the  creation  of  new  societies  dealing  in  land,*  the 
following  statement  of  them  is  extracted  from  a  useful 
pamphlet  *  just  issued  by  Mr.  Scratchley — to  whose  writings 
permanent  building  societies  are  indebted  for  all  the  philo- 
sophy of  their  organization,  and  most  of  their  financial 
success  : — 

''A  co-operative  building  and  land  society  would  not  be  sabject  to 
any  of  the  restrictions  in  existing  benefit  building  societies  : — 

(1.)  *' Either  as  to  the  amount  of  a  share.  (Provided  the  total 
interest  of  each  member  in  the  society  does  not  exceed  200/.  See 
30  &  81  Vict.,  c.  117,  8.  2.  But  this  sum,  if  he  be  married,  may 
be  made  4007.,  as  his  wife  may  also  become  a  member,  to  the  extent 
of  200/.,  In  paid  up  shares,  under  the  Married  Woman's  Property 
Act  of  1870.) 

*  Ghiide  to  the  Formatioii  of  Gu^operatAre  Building  and  Land  Societies 
under  the  New  Act^  1871t    London}  Lajtons* 


8  C(H)percUive  Soeieties  Act. 

(2.)  <'  Or  as  to  the  amount  of  monthly  contribation, 

(3.)  '^  Or  as  to  the  receiving  of  contributions  in  advance  under 
discount,  or  otherwise. 

(4.)  '<  Or  as  to  the  how  and  when  Profits^  Intereit,  or  Bonus  may 
be  paid. 

(5,)  '*  Or  as  to  the  investment  of  the  society's  funds* 

(6.)  "Or  as  to  the  borrowing  of  money." 

The  third  class  of  co-operative  society  referred  to  at  the 
commencement  of  this  article  is  excluded  by  English  legis- 
lation from  the  operation  of  the  Industrial  and  Provident 
Societies  Acts: — the  '^business  of  banking"  being  ex* 
pressly  excepted  from  the  ^*  labours^  trades,  and  handicrafts  " 
to  exercise  which  a  society  may  be  formed  under  these  Acts. 
The  extent  to  which  "  people's  banks "  have  flourished  in 
Germany,  on  the  system  founded  by  Herr  Schultze-Delitzsch, 
is  shown  by  the  following  statistics ; — * 

In  the  year  1869  there  were  735  associations  rendering 
their  accounts ;  they  returned  the  number  of  their  members 
as  304,000;  total  amount  of  loans  granted,  24,000,000/. 
(sterling) ;  members'  capital,  2,000,000Z. ;  borrowed  capital, 
6,000,OOOZ.  In  addition  to  these,  1015  credit  banks  ex- 
isted which  did  not  comply  with  the  requirements  of  Herr 
Schultze-Delitzsch  for  duly  authenticated  returns.  The 
theory  of  these  associations  is  that  advances  may  safely  bo 
made  to  handicraftsmen  on  the  security  of  their  future  labour 
when  a  sufficient  number  unite  in  giving  a  mutual  guarantee. 

No  organisation  of  this  kind  exists  in  England.  There 
are,  however,  a  number  of  societies  frequently  called 
"  Friends  of  Labour "  societies,  which  are  authorised  by  the 
3  &  4  Vict.  c.  110,  to  grant  small  loans,  not  exceeding  15/. 
in  each  case,  to  members  of  the  industrious  classes.  They 
meet,  for  the  most  part,  in  public  houses,  and  their  operations 
have  been  feeble,  if  not  mischievous ;  yet  the  610  societies 
making  returns  for  1869  Md  circulated  682,0007.  during  that 

*  From  a  paper  by  Mr.  Morfer,  C.B.,  in  the  prociedinga  of  the  Oo* 
^erative  Congress  of  1871, 
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^eah  The  rate  of  interest  they  are  authorised  to  charge  is 
12  per  cent. ;  that  charged  by  the  German  banks  varies-  from 
6  to  10  per  cent. 

The  preceding  remarks  add  force  to  a  suggestion  the  writer 
has  taken  occasion  elsewhere  to  make*  as  to  the  tendency  of 
English  legislation  to  deal  with  associations  rather  in  relation 
to  their  purpose  than  to  their  form^  and  hence  to  multiply 
Statutes  by  proyidlng  one  or  more  for  each  such  class  of 
association.  There  are  thus^  in  addition  to  the  Statutes 
regulating  friendly  societies  and  trades  unions^  three  Acts 
(and  portions  of  five  others)  relating  to  industrial  and  provi* 
dent  societies,  one  (and  portions  of  two  others)  relating 
to  building  societies,  and  one  relating  to  loan  societies,  which 
are  all  of  them  merely  applications  of  the  co-operative  prin- 
ciple to  different  purposes.  The  French  system  of  legis- 
lation deals  with  all  these  as  SocvAea  h  Capital  Variable,  as 
distinguished  from  the  ordinary  joint  stock  company,  which 
is  a  society  with  Jiaed  capital,  f  The  distinction  is  thus  made 
to  depend  upon  the  form  of  the  association,  and  not  upon 
its  purpose.  The  adoption  of  this  principle  in  English 
Statutes  would  be  greatly  effectual  in  avoiding  the  com- 
plexity and  inconsistency  to  which  the  present  system  not 
unfrequently  gives  rise* 


Abt.  n.— REa.    V.    CHILD.       SETTING    FIRE    TO 
GOODS  IN  A  DWELLING-H0USE4 

Bt  C.  S.  Gheaves,  Q.0, 

A  CASE  has  recently  been  reserved  and  decided  upon 
the  construction  of  the  24  &  25  Vict.  c.  97^  s.  7,  in 
(Such  a  manner  as  materially  to  diminish  the  usefulness  of 
that  clause^  and^  as  it  seems  to  me,  so  erroneously,  that  I 
feel  bound  to  enter  into  a  full  consideration  of  the  matter, 

•  Brabrook  on  Trades  Unions,  1S71,  p.  17. 
t  Loi  sur  les  Soci^tes,  24  Jaillet,  1S67, 
I  94  hsm  1^98  Reports,  p.  5&6, 
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and  to  place  it  upoil  ita  proper  footing.    As  I  was  the  author^ 
of  the  clause  in  its  present  form,  I  am  perfectly  willing  to 
take  upon  myself  the  entire  responsibility  of  it,  and  to  main- 
tain that  it  is  perfectly  right. 

It  will  be  well^  in  the  first  place,  to  explain  how  the  clause  ' 
came  to  be  framed  as  it  is.  The  14  &  15  Vict  c.  19^  s.  8^ 
enacted  that  ^'  if  any  person  shall  wilfully  and  maiiciously  set 
fire  to  any  goods  or  chattels  being  in  any  building,  the  setting 
fire  to  which  is  made  felony  by  this  or  any  other  Act  of  Par- 
liament, every  such  offender  shall  be  guilty  of  felony."  In  Reg.  * 
V.  Lyons i  Bell  C.C.  38,  the  prisoner  was  indicted  for  setting 
fire,  in  a  house  in  his  own  occupation,  to  his  own  goods, 
with  intent  to  defraud  an  insurance  office;  the  goods  had 
been  insured  against  fire,  and  were  burnt  in  the  prisoner's 
house,  but  no  part  of  the  house  was  burnt  It  was  objected 
that  the  prisoner  could  only  be  convicted,  if  at  all,  under 
the  14  &  15  Vict.  c.  19,  s.  8,  coupled  with  1  Vict  c.  89,  s.  3 ; 
and  that  the  setting  fire  to  a  man's  own  house  with  intent 
to  defraud,  not  by  burning  the  house,  but  by  burning  the 
goods  therein,  was  not  made  felony  by  the  last  mentioned 
statute.  The  objection  was  overruled,  and  the  jury  found 
the  prisoner  guilty  of  maliciously  setting  fire  to  his  own 
goods  in  his  own  house,  with  intent,  by  burning  the  goods, 
to  defraud  the  insurance  office,  and  the  question  was  argued 
upon  a  case  reserved,  and  the  conviction  held  right.  But 
during  the  argument,  and  in  the  judgment,  such  remarks  were 
made  as  led  to  the  inference  that  the  clause  had  better  be 
amended,  and  when  I  revised  the  clause  in  the  new  statute, 
I  put  it  in  the  present  form  for  the  following  reasons. 

By  the  43  Geo.  III.  c.  58,  s.  1,  Lord  EUenborough's  Act, 
maliciously  stabbing,  &c.,  with  certain  intents,  was  made  a 
capital  felony,  provided  that  if  it  appeared  on  the  trial  that 
the  stabbing,  &c.,  was  ^^  committed  under  such  circumstances 
as  that  if  death  had  ensued  therefrom,  the  same  would  not  in 
law  have  amounted  to  the  crime  of  murder,"  the  accused 
should  be    acquitted.      This    clause  was  repealed  by  the 
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9  Geo.  IV*  c.  31  j  b*  1^  bat  re-enaoted^  with  the  same 
provisOj  hj  b.  12.  This  clause  also  was  repealed  by  the 
1  Vict.  c.  85^  6.  h  The  law,  therefore,  had  existed  from 
1803  till  1837  in  that  state,  without  any  difficulty  arising 
firom  the  law  itself,  though  juries  sometimes  erroneously  ac« 
quitted  from  a  reluctance  to  convict  of  so  serious  au  offence. 
Now  this  proviso  appeared  to  me  peculiarly  well  adapted 
for  the  purpose  of  amending  the  14  &  15  Vict  c.  19,  and 
it  would  not  be  easy  to  discover  a  better  precedent  than  a 
dauBC  drawn  by  Lord  EUenborough,  C.  J.,  deliberately  re- 
enacted,  and  daily  acted  upon  at  the  assizes  for  thirty-four 
years  without  complaint,  and  under  which  there  had  been  a 
well  settled  course  of  that  duration  in  the  manner  in  which 
the  question  had  been  dealt  with  by  the  judges,  and  by  which 
the  proceedings  under  the  new  clause  might  very  well  be 
regulated. 

Again,  in  delivering  judgment  in  Reff  v.  Lyons,  Pollock, 
C.B.,  said, ''  Under  Statute  14  &  15  Vict  c.  19,  we  think 
the  offence  is  complete  if  there  be  a  aetiing  fire  to  the  goods 
under  such  circumstances  as^  if  shown  toUh  respect  to  a  house 
set  on  JirCy  would  render  the  setting  fire  to  the  house  a  felony.^* 
This  was  also  the  opinion  of  Wightman,  Williams,  Byles, 
and  Hill,  J.  J.,  who  heard  the  case  with  Pollock,  C.B.,  and  the 
natural  inference  from  it  is,  that  they  applied  the  terms  of 
the  proviso  in  the  clause  as  to  stabbing  to  this  clause,  and 
this  opinion  so  expressed  formed  an  additional  reason  for 
inserting  the  new  words  in  the  new  clause. 

When  the  Bill  was  before  the  Committee  in  the  House 
of  Lords,  I  most  particularly  called  attention  to  the  altera- 
tion I  had  made,  referred  to  Reg.  v.  Lyons,  and  the  doubts 
arising  from  that  case,  and  fully  explained  why  I  had 
adopted  the  words  in  question,  and  the  Committee  were 
unanimously  of  opinion  that  the  alteration  was  right,  and 
that  the  new  terms  would  include  every  case  that  could 
arise.  Now,  that  Committee  consisted  of  Lord  Campbell,  C, 
Lord  Cranwortb,  Lord  Wensleydale,  Lord  Chelmsford,  and 
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Lord  Kingsdown,  amongst  others^  and  all^  except  Lord 
Kingsdown,  must  have  been  perfectly  familiar  with  the 
working  of  the  clause  in  the  9  Geo.  IV.  c.  31^  and  all 
of  them  were  assuredly  at  least  as  competent  as  any  living 
men  to  decide  upon  the  proper  form  of  any  enactment  upon 
the  subject; 

I  also  called  attention  to  the  alteration  in  the  Committee 
of  the  House  of  Commons^  and  no  doubt  was  expressed  as 
to  its  propriety  by  any  one.  And  I  must  add  that  the 
alterations  i)i  the  Bills  were  printed  in  italics  in  order  that 
the  Committees  of  both  Houses  might  see  what  they  were^ 
and  be  fully  prepared  to  discuss  them.  No  clause,  I  ven- 
ture to  think,  was  ever  more  carefully  considered^  and  I 
doubt  not  but  I  shall  be  able  to  prove  that  it  is  perfectly 
correct. 

The  case  in  question  is  Reg.  v.  Child^  24  Law  Times  B.^ 
566,  tried  before  Mr.  Justice  Blackburn,  of  which  the  follow- 
ing statement  contains  all  the  material  parts.  '^The  first 
count  alleged  that  ^  the  prisoner  unlawfully  and  maliciously 
did  set  fire  to  divers  goods  and  chattels,  the  property  of 
F.  Goldsmith,  then  and  there  being  in  a  building,  to  wit, 
a  dwelling  house,  vrith  intent  thereby  to  injure.'  The  second 
count  alleged  that  it  was  'under  such  circumstances,  that 
if  the  building  had  been  thereby  set  fire  to,  the  offence 
would  have  amounted  to  felony.'  The  evidence  was  that 
the  prisoner,  from  ill  will  and  malice  against  the  prosecutrix, 
broke  up  her  chairs,  tables,  and  other  furniture,  made  a 
pile  of  them  and  her  clothes  on  the  stone  floor  of  the  kitchen 
of  her  lodgings,  and  lit  them  at  the  four  corners  so  as  to 
make  a  bonfire  of  them.  The  building  would  almost  cer* 
tainly  have  been  burnt  in  consequence,  had  not  the  police, 
who  were  sent  for,  succeeded  in  extinguishing  the  bonfire, 
which  the  prisoner  had  kindled,  before  the  house  was  actually 
ignited.  The  only  enactment  that  was  cited,  or  that  I  was 
aware  of,  bearing  on  the  case,  was  the  24  &  25  Vict.  c.  97, 
6.  7.    I  thought  that  the  tn^e  oonstructiond  of  that  enactment 
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was  not  such  as  to  make  it  felony  to  set  fire  to  goods  in  a 
dwelling  house  per  se,  and^  consequently^  that  the  first  county 
though  it  was  proved^  was  not  good  in  law;  and  on  the 
second  count  I  thought  that  if  the  dwelling  house,  in  which 
the  goods  were,  had  caught  fire  from  the  burning  goods, 
the  question  whether  the  ofience  would  have  amounted  to 
felony  depended  upon  a  further  question,  viz.,  whether  such 
a  setting  fire  to  the  dwelling  house  would  have  been  malicious 
and  with  intent  to  injure,  so  as  to  bring  the  case  within 
24  &  25  Vict,  c,  97,  s.  3.  As  to  this,  I  explained  to  the 
jury  that  though  the  prisoner's  object  was  only  to  destroy 
the  furniture  and  injure  the  owner  of  it,  and  not  to  destroy 
the  house  or  injure  the  owner  of  it,  yet  if  the  jury  thought 
that  he  was  aware  that  what  he  was  doing  would  probably 
set  the  building  on  fire,  and  so  necessarily  injure  the  owner, 
and  was  at  best  reckless  whether  it  did  so  or  not,  they  ought 
to  find  that  if  the  building  had  caught  fire  from  the  setting 
fire  to  the  goods,  the  offence  would  have  been  felony,  other* 
wise  not.  The  jury  found  that  the  prisoner  was  guilty,  but 
not  so  that  if  the  house  had  caught  fire  the  setting  fire  to  the 
house  would  have  been  wilful  and  malicious.  As  it  seemed 
to  me  apparent  from  the  note  in  Mr.  Greaves*  Criminal  Law 
Consolidation  and  Amendment  Acts,  that  the  framers  of  the 
24  &  25  Vict.  c.  97,  s.  7,  meant  to  include  all  cases,  in  which 
if  the  fire  had  been  set  to  the  building  with  the  same  intent 
as  it  was  set  to  the  things  in  the  building,  the  offence  would 
have  been  felony,  I  reserved  the  case.  The  question  for 
the  court  is  whether  on  the  evidence  and  finding  of  the  jury 
the  prisoner  is  properly  convicted  on  either  count." 

The  case  vras  not  argued.  The  first  count  was  clearly 
bad,  and  therefore  all  further  notice  of  it  is  omitted. 

Bovill,  C.J.,  after  stating  the  facts,  the  direction  to  the 
jury,  and  their  finding,  said,  '^  Under  these  circumstances  the 
only  fact  that  can  be  taken  to  have  been  found  is  that  the 
prisoner  maliciously  set  fire  to  goods  in  a  dwelling-house  with 
intent  to  injure  the  owner  of  the  goods.    There  is  no  clause 
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in  tbe  Act  which  makefl  the  unlawfully  and  maCoioiidy  setting 
fire  to  goode  in  a  dwelling-house  a  felony.  An  offence  of 
that  kind  would  come  within  8.  51  of  the  Act.  If  we  were 
to  hold  that  this  case  came  within  s.  7  we  should  be  rejecting 
the  words  'under  such  circumstances^  that  if  the  building 
were  thereby  set  fire  to^  the  offence  would  amount  to  felony. 
We  have  no  authority  to  reject  those  words ;  for  it  is  clear 
that  it  is  meant  that  there  should  be  such  a  setting  fire  to 
the  house  as  would  amount  to  felony  within  the  meaning  of 
some  of  the  preceding  sections.  If  any  of  those  sections 
could  apply  to  the  present  case  it  would  be  s.  3,  which  declares 
it  to  be  a  felony  ^  unlawfully  and  maliciously  to  set  fire  to 
any  house,  &c.,  with  intent  thereby  to  injure  any  person;' 
but  the  jury  have  negatived  any  malicious  intention  to  injure 
the  house,  or  the  owner  of  the  house,  and  found  that  there 
was  simply  an  intent  to  injure  the  goods.  I  am  clearly  of 
opinion  that  this  is  not  a  felony  within  s.  3,  and  that  the  con- 
viction must  therefore  be  quashed."  Martin,  B.  •— ''  As  to  the 
second  count,  the  jury  have  negatived  an  essential  element- 
malicious  intention  towards  the  house  or  its  owner."  Bram- 
well,  B. — ''  I  think  that^  even  if  the  house  had  been  in  fact 
set  fire  to,  the  prisoner  would  be  entitled  to  an  acquittal 
on  this  finding ;  for  I  interpret  it  to  express  not  only  that 
the  prisoner  did  not  intend  to  bum  the  bouse,  but  that  they 
were  of  opinion  that  he  thought  that  the  house  would  not 
catch  fire.''  Byles,  J. — "  I  also  think  that,  according  to  tbe 
finding  of  the  jury,  the  prisoner  neither  acted  maliciously  nor 
recklessly  as  regards  setting  fire  to  the  house,  or  injuring  the 
owner  of  it."  Blackburn,  J. — **  At  the  trial  *I  thought  the 
conviction  could  not  be  supported.  It  seemed  to  me  quite 
clear  that  the  framer  of  the  statute  meant  to  include  a  case 
of  this  kind,  and  it  is  unfortunate  that  the  words,  which  have 
been  used,  do  not  carry  out  that  intention.  The  terms  of  the 
14  &  15  Vict.  c.  19,  s.  8,  ^^if  any  person  shall  wilfully  and 
maliciously  set  fire  to  any  goods  or  chattels  being  in  any 
;,  the  setting  fire  to  whioh  is  made  lekmj  by  this  or 
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anj  other  Act  of  Parliament,  he  Bhall  be  guilty  of  felony »" 
iwould  clearly  have  inoluded  this  case,  for  the  prisoner  did 
malicioasly  set  fire  to  goods  in  a  building,  the  burning  of 
which  would  have  been  felony.  It  happens  unfortunately 
that  the  24  &  25  Vict,  repealed  that  enactment,  and  s.  7 
iias  the  words — ^*  under  such  circumstances  that  if  the  build- 
ing were  thereby  set  fire  to^  the  offence  would  amount  to 
felony,"  in  lieu  of  "  the  burning  of  which  would  amount  to 
felony."  Mr.  Q reaves,  in  his  Criminal  Law  Consolidation 
Acts,  adds  a  note  to  this  section,  to  the  effect  that  these 
words  were  advisedly  substituted  in  consequence  of  Reg.  v. 
lAfonSy  1  Bell,  CO.,  38.  S.  Cox,  C.C.,  84,  and  in  order  to 
include  cases  where  an  intent  to  injure  was  necessary,  as  well 
as  those  where  it  was  not ;  and  he  further  states  that  the  Com- 
mittee of  the  House  of  Lords  thought  they  would  include 
every  case  which  could  arise.  The  object  plainly  was  to  in- 
clude cases  like  this ;  but  I  cannot  agree  with  his  reasoning  in 
1  Buss,  on  Crimes  742,  note,  that  if  the  setting  fire  to  the 
one  is  malicious,  the  setting  fire  to  the  other  is  malicious  also. 
I  think,  and  so  directed  the  jury,  that  to  make  the  act  mali- 
cious with  respect  to  the  owner  of  the  house,  the  burning  of 
the  house  must  not  only  be  the  natural  result  of  the  setting 
fire  to  the  goods,  but  the  prisoner  must  at  least  be  reckless 
whether  he  thereby  set  the  house  on  fire  or  not.  1^'inding 
that  this  view  was  opposed  to  what  was  the  intention  of  the 
Legislature,  as  stated  by  Mr.  Greaves,  I  reserved  the  case ; 
but  I  am  of  opinion  that  the  words  used  in  s.  7  have  re- 
^rioted,. instead  of  extending,  the  liability,  which  existed  under 
the  14  &  15  Vict.  c.  19,  s.  8." 

It  is  perfectly  clear  that  Bovill,  C.  J.,  Martin,  B.,  Bram* 
well,  B.^  and  Byles»  J.,  expressly  founded  their  judgments 
upon  the  finding  of  the  jury  alone,  and  none  of  them  ex-* 
pressed  any  approval,  either  of  the  construction  that  had 
bean  pat  upon  the  clause,  or  of  the  manner  in  which  the  ' 
question  had  been  left  to  the  jury ;  and,  as  I  shall  prove 
thftt-boili  the.jigeotion.  to  the  jury  and  the  construction  of 
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the  clause  are  erroneous,  as  well  as  that  the  finding  of  the 
jury  was  contrary  to  law,  I  need  not  discuss  the  judgmenii 
which  were  based  on  that  erroneous  finding. 

The  clause  in  question  is,  ^'whosoever  shall  unlawfuUj^ 
and  maliciously  set  fire  to  any  matter  or  things  being  in, 
against,  or  under  any  building,  under  such  drcumstaneee  thai^ 
if  the  building  were  thereby  set  fire  to,  tlie  offence  would  amount  to 
felony y  shall  be  guilty  of  felony."  Two  principal  questions 
arise  under  this  clause — (1.)  Did  the  prisoner  unlawfully 
and  maliciously  set  fire  to  any  matter  or  thing  in  the  building? 
(2.)  Did  he  set  fire  to  it  under  such  circumstances  that,  i| 
the  building  had  been  thereby  set  fire  to,  the  offence  would 
have  been  felony  ? 

Now,  as  to  the  first  question,  it  is  perfectly  settled  that 
malice  in  its  legal  sense  does  not  denote  the  illwill  and  evil 
intention^  which  the  term  in  its  ordinary  acceptation  imports 
(See  per  Lord  Campbell  9  CI.  &  F.  321,  and  per  Crampton, 
J.,  Reg.  V.  Wallace,  3  Ir,  C.  L.  E.,  38) ;  but,  as  was  said  by 
that  great  judge.  Lord  Tenterden,  it  is  ^^  a  general  rule  that 
an  act  unlawful  in  itself  and  injurious  to  another  is  considered 
both  in  law  and  reason  to  be  done  inalo  animo  toward  the 
person  injured,  and  this  is  all  that  is  meant  by  a  charge  of 
malice  in  a  declaration  for  libel." — Duncan  y.  Thwaites,  3  B« 
&  C,  584.  In  a  later  case  it  was  well  laid  down  by  another 
very  learned  judge,  that  malice  '^  in  its  legal  sense,  denotes 
a  wrongful  act,  done  intentionally,  without  just  cause  or 
excuse." — Per  Littledale,  J.,  M^Pherson  v.  Daniels,  10 
B.  &  C,  272 ;  approved  of  by  Cresswell,  J.,  in  Seg.  v.  If^oon, 
6  Cox,  C.G.,  137;  and  accordingly  it  was  held  that  a 
person  might  be  convicted  of  ^'  unlawfully  and  maliciously  *' 
wounding,  under  the  1  Vict.  c.  85,  with  intent  to  maim^ 
although,  if  death  had  ensued,  the  offence  would  only  have 
been  manslaughter.  Anon.  2  Moody,  C.C.,  40.  In  the  present 
case  it  appeared  that  the  prisoner  had  actual  ^^  ill  will  and 
nxalice,"  and  that  too  ^^  against  the  prosecutrix,"  neither  of 
which  was  necessary.    In  this  case,  therefore,  the  jury  ought 


Setting  Fire  to  Goods  in  a  Dwelling-house*  17 

to  have  been  told  that  if  the  prisoner  wilfully  set  fire  to  the 
famiture  without  any  lawful  excuse  or  justification^  he  was 
guilty  of  unlawfully  and  maliciously  setting  fire  to  the  furni- 
ture. The  case  contains  no  statement  as  to  the  manner  in 
which  this  point  was  left  to  the  jury,  and  it  was  a  most 
material  point,  as  the  case  really  turned  chiefly  on  it,  as  will 
be  shown  in  the  sequel. 

The  goods  burnt  were  stated  to  belong  to  the  prosecutrix, 
and  to  have  been  set  fire  to  with  intent  to  injure.  Now  both 
these  statements  were  perfectly  immaterial.  The  statute 
uses  the  words,  ''  any  matter  or  thing,  being  in,  against,  or 
under  any  building,''  and  includes  everything  which  may  be 
set  fire  to,  no  matter  who  owns  it.  If  it  were  not  so,  a  man 
who  brought  any  combustibles  with  him,  would  not  be  within 
the  clause.  Again,  the  clause  does  not  require  the  goods 
to  be  set  fire  to  with  any  intent.  The  question  as  to  intent 
can  only  arise  under  the  next  part  of  the  clause,  and  then, 
too,  only  in  some  cases. 

Then  as  to  the  second  question,  whether  the  goods  were 
set  on  fire  under  such  circumstances  that,  if  the  building  had 
been  thereby  burnt,  the  ofience  would  amount  to  felony,  it 
is  absolutely  necessary  to  suppose  that  the  house  was  actually 
set  on  fire  by  the  burning  of  the  goods,  and  then  to  consider 
whether,  if  that  were  the  case,  the  ofience  would  have 
amounted  to  felony.  This  was  the  course  invariably  pur- 
sued in  the  cases  under  Lord  Ellenborough's  Act,  and  if 
the  facts  were  undisputed,  the  judge  told  the  jury  that  the 
case  would  or  would  not  have  amounted  to  murder  accord- 
ing to  law ;  but  if  there  were  a  doubt  as  to  the  facts,  the 
judge  directed  the  jury  that  if  they  found  in  one  way,  the 
case  would  have  amounted  to  murder,  otherwise  not.  The 
clearest  and  best  way  to  consider  these  cases  of  arson  is 
to  add  to  the  facts  proved  a  statement  that  the  building 
was  burnt  by  the  fire  lit  by  the  prisoner;  and  if  that 
statement  is  added  to  the  facts,  this  case  will  stand  thus. 
*'  The  prisoner  from  ill  will  and  malice  against  the  prosecu* 
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triz  broke  up  ber  cbairs,  tables,  and  other  famitare,  made 
a  pile  of  them  and  her  clothes  on  the  stone  floor  of  the 
kitchen  of  her  lod^ngs,  and  lit  them  at  the  four  corners  eo 
as  to  make  a  bonfire  of  them/'  and  the  fire  so  lit  hj  the 
prisoner  extended  to  and  burnt  the  building. 

(L)  If  this  be  not  an  actual  setting  fire  to  the  house  by 
the  prisoner,  it  would  be  very  difficult  to  discover  what  was. 
It  is  quite  a  fallacy  to  separate  the  setting  fire  to  the  house 
itself  from  the  setting  fire  to  the  furniture.  In  every  case 
of  setting  fire  to  a  building  there  must  be  something  set 
on  fire,  by  means  of  which  the  building  is  set  on  fire* 
Whether  it  be  a  match,  candle,  faggot,  or  bundle  of  straw, 
by  which  the  building  is  set  on  fire,  it  is  the  single  act  of 
setting  fire  to  the  building.  What  possible  difference  can 
there  be  whether  a  man  sets  fire  to  the  thatch  of  a  bam 
with  a  candle,  or  by  lighting  a  bundle  of  straw  which  sets 
fire  to  the  thatch  f  In  the  one  case  he  lights  the  candle 
first,  in  the  other  the  straw.  What  possible  difierence  can 
there  be  in  the  present  case  between  the  house  being  set 
on  fire  by  a  candle,  and  by  the  flames  of  the  furniture? 
Both  the  one  and  the  other  are  the  instruments  by  which 
the  house  is  set  on  fire.  Cases  of  this  kind  have  invariably 
been  treated  as  the  simple  act  of  setting  fire  to  the  house, 
and  no  question  has  ever  been  raised  upon  the  point.  In 
Rex  V.  Farrinffton,  B.  &  B.  207,  the  prisoner  had  stated 
that  he  went  to  one  of  the  cotton  bins  in  the  mill,  and 
poured  some  burning  coals  in,  and  it  was  proved  that  the 
mill  was  burnt,  and  that  at  that  time  there  was  cotton  in 
the  bins.  It  is  clear  from  this  statement  that  the  cotton 
was  first  set  on  fire,  and  that  the  fire  communicated  to  the 
mill,  so  that  this  case  is  exactly  like  the  present  in  its  facts, 
and  the  question  reserved  was  whether  an  intent  to  injure 
must  not  be  proved,  or  at  least  some  fact,  from  which  such 
intent  could  be  inferred,  '*  beyond  the  mere  act  of  setting  the 
mill  on  fire ; "  and  the  judges  held  that  '^  a  party  voho  does  an 
act  wUfidly  necessarily  intends  that  which  must  be  the  con**. 
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sequence  of  the  act.^^  So  that  both  Le  Blano,  J.,  who  tried 
the  case,  and  the  judges  who  decided  it,  dealt  with  the  set* 
ting  fire  to  the  cotton  in  the  bin  and  the  burning  of  the 
mill  thereby  as  a  single  act^  and  not  onlj  so,  but  as  the 
malicious  act  of  the  prisoner^  from  which  the  intent  to  injure 
must  be  inferred.  So,  too,  where  the  prisoner  made  a  fire 
with  the  fragments  of  the  windows  and  doors  of  a  house  on 
the  floor  of  the  house,  and  thereby  set  the  house  on  fire 
and  burnt  it  down,  and  the  jury  found  that  she  wilfully  set 
the  house  (a  clear  mistake  for  ^'fragments")  on  fire,  and 
that  the  fire  communicated  to  the  house  whilst  W.  continued 
in  the  possession ;  a  question  was  reserved  as  to  the  owner^^ 
ship  of  the  house,  and  the  conviction  a£Snned.  But  it  is 
dear  that  both  Parke,  J.  (B.),  at  the  trial,  and  the  judges 
treated  the  setting  fire  to  the  house  by  setting  fire  to  the 
fragments  as  the  single  act  of  the  prisoner,  Rea  v.  fFallig, 
K  &  M.,  a  C.  R.,  844. 

In  some  cases,  however,  where  several  houses,  ricks,  or 
bams  have  been  burnt  by  the  same  fire,  it  has  been  errone- 
ously urged  that  each  must  be  treated  as  a  separate  burning. 
But  by  the  Common  Law  of  England,  where  several  felonie9 
are  committed  at  one  and  the  same  time  and  place,  they 
are  all  one  transaction,  and  may  all  be  charged  in  one  count, 
or  each  may  be  charged  separately.  Where  a*  number  of 
chattels  ai*e  stolen  at  the  same  time  and  place,  either  one 
indictment  for  stealing  all,  or  several  indictments  for  stealing 
each,  may  be  sustained.  And  so  in  the  case  of  arson  any 
number  of  felonious  burnings  may  be  charged  in  the  same 
count,  provided  they  arose  from  the  same  malicious  act.  In 
Ghmfield's  case,  2  East  F.O.,  c.  xxi.,  s.  11,  p.  1034,  the 
burning  of  a  stable,  pound,  hogstie,  and  brewhouse,  was 
charged  in  one  count.  In  some  cases  there  have  been 
separate  counts,  though  the  burnings  were  all  one  transac- 
tion. The  prisoner  was  charged  in  six  counts  with  setting 
fire  to  six  houses.  It  was  opened  that  there  were  five 
houses  in  a  row,  and  that  one  was  first  set  on  fire  and  the 
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fire  oommimieated  to  the  others.    It  was  sabnutted  that  the 
prosecutor  shoald  elect.    Erskine*  J. — ''  ABitii  all  one  tran*^ 
action,  we  must  hear   the   evidence,  and  I  do  not  see  how, 
in  the  present  stage  of  the  proceedings,  I  can  call  on  the 
prosecutor  to  elect**    Reg.  y.  Trueman,  8  C.  &  P.,  727,  a.d. 
1839.     An  indictment  charged  the  prisoner  in  different  coants 
with  setting  fire  to  a  shed,  to  goods  in  a  shed,  &c.     It  was 
submitted  that  the  prosecutor  was  bound  to  elect,  as  there 
were  distinct  felonies  charged  under  different  sections  of  the 
Act     Wightnum,  J.— '^  It  does  not  appear  that  it  is  not  all 
one  and  the  same  transaction;  or,  indeed,  one  and  the  same  act 
The  prisoner  may  have  set  fire  to  goods  in  one  shed  and  so 
set  fire  to  others.    In  that  ease  it  will  be  all  one  act**    Reg.  y. 
Davis,  3  F.  and  F.  19,  and  see  22^.  v.  Bowen,  1  Den.  C.  C.  22. 
These  cases  are  quite  suflScient  to  show  that  a  fire  is  one 
continuous  thing,  whether  it  proceed  to  a  greater  or  less 
extent    In  fact,  whether  a  fire  run  along  for  a  foot  or  a 
hundred  yards,  each  and  every  part  of  it  is  as  much  the  act 
of  the  prisoner  as  the  first  fiame  which  he  lighted.     If  a  man 
were  to  cut  through  the  head  of  a  vast  reservoir,  each  and 
every  part  of  the  inundation  caused  thereby,  however  far  it 
might  extend,  would,  in  point  of  fact,  be  his  act.    In  Scott  v. 
Shepherd,  2  Black.  R.  892,  De  Grey,  C.  J.,  said—'*  The  writ 
in  the  Register,  95a,  for  trespass  in  maliciously  cutting  down 
a  head  of  water,  which  thereupon  flowed  down  to  and  over*^ 
whelmed  another's  pond,  shows  that  the  immediate  act  need 
not  be  instantaneous,  but  that  a  chain  of  effects  connected 
together  will  be  sufficient."'    Again,  suppose  a  case  like  the 
Abergele  accident,  where  a  fire  occurred  to  several  houses,  and 
the  ignition  were  apparently  instantaneous  in  all  the  houses, 
could  it  be  maintained  that  it  was  not  the  single  act  of  the  man 
who  ignited  the  petroleum?    In  such  a  case  you  could  draw 
no  distinction  between  the  burning  of  one  house  and  another, 
and  yet,  as  even  the  electricity  that  runs  along  the  telegraph 
wire  requires  a  certain  time  to  complete  its  course,  the  igni- 
tion of  the  petroleum,  however  rapid,  must  have  some  time^ 
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however  brief ^  to  ignite  all  the  houses.  And  how  can  any 
sound  distinction  be  drawn  between  such  a  fire  and  an  ordi- 
nary fire  by  reason  of  the  lesser  rapidity,  with  which  the 
latter  fire  may  happen  to  run  ?  Cases  have  very  frequently 
occurred  where  a  number  of  farm  buildings  and  ricks  have 
been  burnt  by  the  same  fire^  and  it  never  has  been  dis- 
covered where  the  fire  began,  and  the  only  question  left  to 
the  jury  has  been  whether  the  prisoner  lit  the  fire  which 
burnt  them  alL  It  was  hardly  to  be  expected  that  any  notice 
of  this  point  should  be  found  in  any  report ;  but  in  Rex  v. 
Newill,  B.  &  M.,  C.  G.  B.  458,  where  the  prisoner  was 
indicted  for  setting  fire  to  an  outhouse  and  a  stack  of  straw, 
and  the  case  was  one  of  circumstantial  evidence ;  Gaselee,  J., 
left  it  to  the  jury  to  consider  '*  whether  the  prisoner  was 
guilty  of  setting  fire  to  the  premises."  The  late  explosion 
at  Stowmarket  afibrds  an  apt  illustration.  There  the  jury 
found  that  the  explosion  was  caused  by  the  wilful  act  of 
some  one,  and  by  it  other  explosions  were  caused,  which 
killed  several  persons.  It  is  perfectly  clear  that  the  only  ques- 
tion that  ought  to  be  left  to  the  jury  in  this  case  would  be 
who  caused  the  first  explosion! 

It  cannot,  therefore,  be  doubted  that  the  whole  of  a  fire 
is  a  single  act  or  transaction,  and,  consequently,  it  was 
erroneous  in  the  principal  case  to  separate  the  burning  of 
the  house  from  the  setting  fire  to  the  furniture. 

(IL)  Every  one  who  does  an  unlawful  act  is  considered 
in  point  of  law  as  the  doer  of  everything  that  is  caused  by 
that  act,  and  the  quality  of  that  which  is  caused  depends 
upon  the  quality  of  the  original  act,  and  is  in  all  cases  the 
same  as  that  of  the  original  act.  If  the  act  done  be  malicious, 
the  consequences  will  be  malicious;  but  if  the  act  be  not 
malicious,  but  merely  careless,  wanton,  or  mischievous,  the 
consequences  may  amount  to  a  trespass  only.  In  Scott  v. 
Shepherdj  suproy  the  defendant  threw  a  lighted  sqmb  into  a 
market  house,  and  it  fell  on  a  stall,  from  which  Willis  threw 
it  to  prevent  injury,  and  it  fell  on  another  stall,  the  owner 
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of  which  threw  it  off^  and  it  struck  the  plaintiff  and  pat  out 
his  eye ;  and  it  was  held  that  an  action  of  trespass  well  lay. 
Nares,  J. — *^  The  principle  I  go  upon  is  what  is  laid  down 
in  Reynolds  y.  Clarke,  1  Str.  634,  that  if  the  act  in  the  first 
instance  be  unlawful,  trespass  will  lie.  Wherever,  therefore, 
an  act  is  unlawful  at  first,  trespass  will  lie  for  the  conse- 
quences of  it"  Gould,  J. — **  I  agree  with  Brother  Nares, 
that  wherever  a  man  does  an  unlawful  act  he  is  answerabU  for  all 
the  consequences^  De  Grey,  C.J. — '*  The  throwing  the  squib 
was  an  act  unlawful,  and  tending  to  fright  a  bystander.  So 
far,  mischief  was  originally  intended ;  not  any  particular  mis- 
chief, but  mischief  indiscriminate  and  wanton,  whatever^  there'' 
fore,  follows  he  is  the  author  of  it*  Egreditur  personam^  as  the 
phrase  is  in  criminal  cases.  And  though  criminal  cases  are  no 
role  for  civil  cases,  yet  in  trespass  I  think  there  is  an  analogy. 
Every  one  who  does  an  unlawftd  act  is  considered  as  the  doer  of  all 
tliat  follows  ;  if  done  with  a  deliberate  intent  the  consequence 
may  amount  to  murder ;  if  incautiously^  to  manslaughter." 
And  after  citing  Fost.  261,  &c.,  the  learned  Chief  Justice 
added — '^I  look  upon  all  that  was  done  subsequent  to  the 
original  throwing  as  a  continuation  of  the  first  force  and  first 
act,  which  will  continue  till  the  squib  was  spent  by  bursting." 

In  the  oldest  case  I  remember,  a  clerk  of  a  church  being 
in  a  chamber  struck  another  with  the  keys  of  the  church, 
and  they,  through  the  force  of  the  blow,  flew  out  of  his  hand 
and  out  of  the  window,  and  put  out  the  eye  of  a  woman ; 
and  the  question  was  whether  this  was  mayhem,  and  it  seems 
that  it  was,  because  he  had  an  evil  intent  at  the  beginning. — 
Year  Book,  27  H.  7  fol.  14  pi.  5. 

Saunders  gave  his  wife  a  poisoned  apple  with  intent  to 
murder  her,  and  she  ate  a  little  of  it,  and  gave  the  rest  to 
their  child.  Saunders  blamed  her  for  so  doing,  but,  for  fear 
of  incurring  suspicion,  permitted  the  child  to  eat  it,  and  it 
died  of  the  poison  j  and  it  was  held  that  he  was  guilty  of 
murder;  for  he  had  administered  poison  with  intent  to  kill 
one  person,  and  since  death  ensued  from  his  act  to  another 
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person^  yet  it  is  murder  in  him ;  for  he  was  the  original 
causer  of  this  deaths  and  he  shall  not  be  excused  by  saying 
that  he  intended  to  kill  another  and  not  this  person.  For 
the  end  of  the  act  eltall  be  adjudged  hy  the  beginning  of  the  act^ 
and  the  hist  part  shall  savour  of  thefirst^  and  the  first  part  was 
upon  malice  prepense,  and  so  imported  murder,  and  the  end 
of  the  act,  namely,  the  killing  another,  shall  be  of  the  same 
degree,  viz.,  murder,  and  not  homicide  only. — Saunders'  Case, 
Plowd.,473. 

So,  where  an  apothecary  made  an  electuary  for  Gore,  into 
which  Gore's  wife^  Agnes^  put  poison,  with  intent  to  murder 
him,  and  gave  Gore  some  of  it,  which  made  him  very  ill, 
and  the  apothecary  being  questioned  as  to  the  making  of 
the  electuary,  took  part  of  it  to  remove  all  doubt,  and  died 
of  it;  all  the  Judges  held  that  Agnes  was  guilty  of  the 
murder  of  the  apothecary ;  for  **  the  law  doth  join  the  mur- 
derous intent  of  Agnes  in  putting  the  poison  in  the  elec- 
tuary  to  kill  her  husband  with  the  event,  which  follows  upon 
it,  viz.^  the  death  of  the  apothecary;  and  the  putting  of 
the  poison  into  the  electuary  is  the  cause,  and  the  poisoning 
and  death  of  the  apothecary  is  the  event" — Gore's  case, 
9  Bep.  81.  The  decision  in  this  case  is  very  well  epitomised 
in  Finch  215. 

These  cases  are  instances  of  the  general  rule,  that  if  a  man 
do  an  act  with  a  felonious  intent,  and  the  act  take  effect  on 
a  different  person  or  subject  matter  from  the  person  or  matter 
intended,  he  is  guilty  of  felony  exactly  in  the  same  manner 
as  if  the  act  had  taken  effect  according  to  his  intention,  and 
shall  not  be  excused  by  saying  that  he  had  no  intention  to 
do  the  thing,  which  actually  occurred;  and  they  extend  the 
responsibility  of  the  evil  doer  far  beyond  what  is  the  natural 
and  probable  consequence  of  the  original  act,  and  prove  con- 
clusively that  the  malicious  intent,  which  began  with  the 
beginning,  continues  througliout  to  the  end. 

In  Saunders'  case,  supra^  one  Archer  was  charged  as 
accessory  before  the  fact  to  the  murder,  and  in  reference  to 
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the  qnestlon  whether^  under  the  circumstaacesy  he  was  ac-* 
cesBorj  to  the  marder^  it  was  laid  down,  that  ''  if  I  command 
one  to  bum  the  house  of  J.  S.  feloniously,  and  he  does  this^ 
and  the  fire  of  this  bums  another  house,  I  shall  be  accessory 
to  this  burning  of  the  other  house.  So  if  I  have  a  pardon 
of  being  accessory  to  the  burning  of  the  house  of  J.  S.>  yet 
I  shall  be  hanged  for  burning  the  other  house ;  for  the  burning 
of  the  second  house  follows  on  my  commandment,  and  as 
I  ought  to  be  adjudged  accessory  to  the  burning  of  the  first 
house,  so  in  reason  I  ought  to  be  accessory  to  aU  which 
follows  on  the  burning  of  the  first  house.''  This  assumes  that 
the  person,  who  set  fire  to  the  first  house,  was  guilty  of 
felony  in  burning  the  second  house.  And  so  it  has  been 
treated  by  the  highest  authorities. 

..-  Thus  Lord  Coke  (3  Inst.  67),  whilst  commenting  on  the 
words  '^maliciously  and  voluntarily"  (t.«.  wilfully),  in  the 
definition  of  Arson,  says,  '^  The  law  doth  sometimes  imply  that 
the  house  was  burnt  maliciously  and  voluntarily.^  As  if  one 
intend  to  bum  the  house  of  A  only,  and  not  the  house 
of  B;  and  yet  in  burning  the  house  of  A  the  house  of 
B  is  burnt;  in  this  case  the  burning  of  the  house  of  B  b 
felony,  because  it  proceeded  of  the  malicious  and  voluntary 
burning  of  the  house  of  A,  and  the  event  shall  be  coupled  to 
the  causSy  which  was  voluntary  and  malicious;  and  therefore,  in 
the  indictment  for  the  burning  of  the  house  of  B.,  it  shall  be 
said  voluntatis  ex  malitid  end  precogitatd  et  fehniciy  &c. 
And  he  refers  to  the  passage  just  cited  from  Saunders'  Case. 

Lord  Hale  (1  Hale,  568)  puts  the  same  case  thus :  '^  If  A 
have  a  malicious  intent  to  burn  the  house  of  B,  and  in  setting 
fire  to  it  bums  the  house  of  B  and  C,  or  the  house  of  B 
escapes  by  some  accident,  and  the  fire  takes  in  the  house 
of  C,  and  bumeth  it,  though  A  did  not  intend  to  burn  the 
house  of  C,  yet  in  law  it  shall  be  said  the  malicious  and  wilful 
burning  of  the  house  of  (7,  and  he  may  be  indicted  for  the 
malicious  and  wilful  burning  of  the  house  of  C." — Citing 
3  Inst.  67. 
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These  authorities  upon  the  subject  of  Arson^  have  been 
repeatedly  followed  down  to  the  present  time. 

At  a  time  when  it  was  not  an  indictable  offence  for  a  man 
to  set  fire  to  a  house^  which  was  in  his  own  possession^  the 
defendant  was  indicted  for  a  misdemeanour  in  burning  a  house 
in  his  own  occupation^  which  was  contiguous  to  certain 
dwelling  houses^  bj  means  whereof  the  same  were  in  great 
danger  of  being  burnt  It  was  opened  that  the  defendant 
wilfully  set  fire  to  his  own  house^  in  order  to  defraud  the 
Phoenix  Insurance  Office^  and  his  own  and  several  adjoining 
houses  were  thereby  burnt:  upon  which  Buller^  J.,  said 
that,  if  other  persons'  houses  were  in  fact  burnt,  although 
the  defendant  might  only  have  set  fire  to  his  own,  yet,  under 
these  circumstances,  the  defendant  was  guilty,  if  at  all,  of 
felony,  the  misdemeanour  being  merged,  and  he  eould  not  be. 
oonvicted  on  this  indictment,  and  therefore  directed  an  ac- 
quittal. Isaacs's  case,  2  East,  P.C.  cxxL,  s.  8,  p.  1031, 
A.i>«  1799.  And  in  a  similar  case^  where  the  defendant  had 
set  fire  to  his  own  house,  Grose  J.,  in  passing  sentence  in  the 
Queen's  Bench  (and,  of  course,  in  the  presence  of  Lord 
Kenyon,  C.J.,  and  the  other  judges),  said,  /'if  it  had  so 
happened  that  any  of  the  neighbouring  houses  had  been  set 
on  fire  in  consequence  of  the  defendant's  wilful  act  in  setting 
fire  to  his  own  house  (which  was  proved  to  bo  done  in  order 
to  cheat  the  insurance  office),  it  would  clearly  have  amounted 
to  a  capital  felony,  and  his  life  would  have  paid  the  forfeit." 
Probert's  case,  2  East,  P.C.  c.  xxi.,  s,  7,  p.  1030,  a.d.  1800. 
This,  and  the  preceding  case,  also  shows  that  it  is  not  necessary, 
that  the  thing  first  set  on  fire  should  be  the  subject  of  felonious 
arson. 

Lord  Chief  Justice  Tmdal,  in  his  charge  to  the  Bristol 
Grand  Jury,  in  1832,  said,  '*  It  is  a  malicious  act,  in  con- 
templation of  law,  when  a  man  wilfully  does  that  which  is 
Ulegaly  and  which,  in  its  necessary  consequence^  must  injure  his 
neighbour;  and  it  is  unnecessary  to  observe  that  the  setting 
fire  to  another's  house,  whether  the  owner  be  a  stranger  to 
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the  prisoner^  or  a  person  against  whom  he  had  a  former 
grudge^  must  be  equally  injurious  to  him;  nor  will  it  be 
necessary  to  prove  that  the  house,  which  forms  the  subject 
of  the  indictment,  in  any  particular  case,  was  that  which  was 
actually  set  on  fire  by  the  prisoner.  It  will  be  sufficient  to 
constitute  the  ofence  if  he  is  shown  to  have  feloniously  set  on  fire 
anotlier  house^from  which  the  flames  communicated  to  tlie  rest;  no 
man  can  slielter  himself  from  punishment  on  the  ground  tliat  tlie 
mischief  which  lie  committed  was  under  in  its  consequences  than  he 
originally  intendedJ*^  5  C.  &  P.,  266  note.  Bosanquet,  J., 
and  Taunton,  J.,  who  were  associated  with  Tindal,  C.Jr,  in 
this  special  commission,  no  doubt  concurred  in  this  charge, 
and  they  were  both  very  good  criminal  lawyers,  especially 
Taunton,  J.,  whom  Lord  Tenterden,  C.  J.,  used  to  call  his 
*'  very  learned  brother." 

The  prisoners  were  indicted  for  setting  fire  to  a  wood 
under  the  7  &  8  Geo.  IV.  c  30,  s.  17.  They  had  set  fire 
to  a  summer  house,  which  was  not  the  subject  of  arson  at 
that  time.  It  was  in  the  wood,  and  some  of  the  trees  over* 
hung  it,  and  their  branches  were  burnt  by  the  fire.  It  was 
opened  for  the  prosecution  that  the  probable  consequence  of 
the  unlawful  act  of  setting  fire  to  the  summer  house  was  the 
burning  of  the  trees,  and  therefore  the  prisoners  were  guilty ; 
but  Gumey,  B.  seems  not  to  have  adopted  this  view;  for 
he  told  the  jury  that  '^  If  the  prisoners  were  guilty  of  setting 
fire  to  the  summer  house,  and  by  that  means  the  wood  was 
burnt,  they  are  guilty  of  the  offence  charged ;  for  it  is  quite 
immateiial  by  what  means  it  was  effected."  Reg,  v.  Price, 
9  G.  &  P.,  729.  An  indictment  alleged  that  the  prisoner  set 
fire  to  a  house,  M.  Tildesley  being  therein.  The  prisoner 
had  set  fire  to  an  outhouse  adjoining  to,  but  not  communis 
eating  with,  the  house,  though  under  the  same  roof,  and  the 
fire  spread  to  the  house  and  burnt  it.  Tildesley  left  the 
house  after  the  outhouse  was  set  on  fire,  but  before  the  house 
was  on  fire.  Patteson,  J.,  **  Although  tliere  can  be  no  doubt 
that  setting  fire  to  an  outhouse^  lohich  afterwards  extends  to  an 
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adjoinmff  dwelling  honsey  is  setting  fire  to  the  dwelling  housey 
yet  unless  some  person  is  in  the  dwelling  house  at  the 
moment  the  fire  reaches  it^  the  capital  part  of  the  charge 
cannot  be  sustained."  Reg.  y.  Fletclievy  2  C.  &  K.  215.  And 
where  on  a  similar  indictment  it  appeared  that  there  was  a 
stable  immediately  adjoining  to  a  house^  and  that  the  family, 
being  alarmed  by  the  cry  of  fire^  rushed  into  the  yard,  and 
the  stable  was  then  in  flames,  and  these  flames  communicated 
to  the  house ;  but  the  evidence  was  not  clear  as  to  the  time 
when  the  house  took  fire;  Alderson,  B.,  directed  the  jury 
to  find  whether  the  house  took  fire  before  the  family  got 
into  the  yard  or  after.  If  they  were  of  opinion  that  it  was 
after  the  family  were  in  the  yard,  he  thought  they  ought 
to  acquit  the  prisoner  of  the  capital  part  of  the  charge ;  as, 
to  sustain  that,  in  his  opinion,  it  was  necessary  that  the  par- 
ties named  in  the  indictment  should  be  in  the  house  at  the 
very  time  the  fire  was  communicated  to  it,    Reg,  v.  fFarren, 

1  Cox  CO.,  68.  It  is  clear  that  Alderson  B.  treated  the 
setting  fire  to  the  stable,  which  communicated  to  the  house, 
as  the  malicious  setting  fire  to  the  house ;  for  his  lordship 
left  no  question  as  to  it  to  the  jury. 

Prisoners  have,  in  several  cases,  been  convicted  of  murder 
where  they  set  fire  to  houses,  and  burnt  the  deceased  in  them, 
though  there  was  no  evidence  that  they  knew  the  deceased 
were  in  the  houses.  I  think  Rea,  v.  Smithies  6  0.  and  F« 
332,  A.D.  1832,  was  one  of  these  cases.  And  the  1  Vict., 
c.  89,  8.  2,  which  made  setting  fire  to  any  dwelling-house, 
any  person  being  therein,  a  capital  felony,  fully  adopted  this 
principle;  for  it  was  clearly  unnecessary  under  that  clause 
to  prove  that  the  prisoner  knew  that  any  one  was  in  the 
house;  and  a  prisoner  was  convicted  under  that  section 
before  Oresswell,  J.,  without  any  such  proof.    Reg.  v.  Jeansy 

2  Russ.,  C.  &  M.  1029,  note  (g).  The  24  &  25  Vic.  c.  97, 
s.  2,  uses  the  same  terms,  and  supports  the  same  remark. 

The  following  case  proceeded  upon  the  same  principle: — 
The  prisoner  was  indicted  for  maliciously  killing  a  cow  against 
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the  7  &  8  Geo.  i,  c.  SO,  s.  16;  he  had  ffet  fire  to  a  place 
which  had  been  an  oven  to  bake  bricks^  and  the  prosecutor 
had  made  a  doorway  with  a  door  into  it^  and  had  put  boards 
and  turf  over  the  vent-hole.  In  this  place  the  cow  was  burnt 
to  death  by  the  fire  that  had  been  set  to  the  place.  Taunton^  J. 
had  already  held  that  this  place  was  not  the  subject  of  arson. 
Rex  V.  Houghton,  5  G.  &  P.  555 ;  and  in  this  case  his  Lord- 
ship told  the  jury  that  *'  if  the  prisoner  set  this  place  on  fire 
whilst  the  cow  was  in  it,  and  the  cow  was  thereby  burnt 
to  death,  that  is  a  killing  of  the  cow  by  him  within  the 
meaning  of  the  Act  of  Parliament.'' — Bex  v.  HaxigkUm,  5  C.  & 
P,559,A.D.  1841. 

Now,  these  authorities  abundantly  prove  that,  where  a  man 
maliciously  sets  fire  to  anything,  he  is  deemed  in  point  of  law 
maliciously  to  set  fire  to  every  other  thing,  to  which  that 
fire  extends;  and,  to  use  the  words  of  C.  J.  Tindal,  ho 
'^  cannot  shelter  himself  from  punishment,  on  the  ground 
that  the  mischief  which  he  committed  was  wider  in  its  con- 
sequences than  he  originally  intended."  This  rule  includes 
not  only  the  case  where  the  thing  originally  set  fire  to  is  the 
subject  of  felonious  arson,  but  where  the  setting  fire  to  it  is 
either  not  indictable,  Reg*  v.  Havghtony  supra,  Reg.  v.  Pricey 
9  C.  &  P.  729,  or  only  indictable  as  a  misdemeanour.  Isaacs' 
Oase  and  Proberts'  Case,  supra.  It  includes  not  only  the 
burning  of  one  house,  but  of  more ;  and  it  is  immaterial 
whether  the  burning  of  the  latter  be  the  natural  and  probable 
consequence  of  the  original  setting  on  fire  or  not;  for  the 
rule  is  only  a  branch  of  the  rule,  on  which  Saunders'  Case 
(supra)  was  decided.  The  rule,  therefore,  is  very  much  more 
comprehensive  than  is  necessary  for  the  deciding  of  the  present 
case,  but  it  clearly  includes  it,  and  shows  that  the  direction 
to  the  jury  was  erroneous, 

I  must  say  that  I  have  never  been  able  to  comprehend 
^^ow  any  reasonable   doubt  could  ever  be  entertained  as  to 

\  rule.  If  any  point  of  law  be  clearly  settled,  it  is  that 
an  is  criminally  responsible  for  that  which  he  effects  by 
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means  of  his  agent  or  inBtrument  If  a  man  lays  a  trap  or 
pitfaU  for  another,  or  turns  out  a  wild  beast  with  a  design  to 
do  mischief;  or  excites  a  madman  or  child  to  commit  murder, 
and  death  thereupon  ensues,  the  party  offending  is  guilty  of 
murder ;  for  the  trap,  pitfall,  wild  beast,  madman,  and  child, 
are ^' the  guiltless  instruments''  of  their  employer,  1  Chitt. 
Cr.  L.  257,  1  Hale  430.  And  what  is  a  fire,  which  a  man 
lights,  but  his  instrument?  It  is  true  that  the  man  who 
lights  a  fire  may  not  be  able  to  foresee  what  the  fire  may 
bum ;  but  in  this  respect  it  is  exactly  like  the  case  of  the 
madman  or  the  wild  beast ;  for  no  one  can  foresee  on  whom 
they  will  inflict  injury.  Suppose  a  man  sent  by  telegraph 
from  London  to  Birmingham  a  message,  which  accused 
another  of  a  crime^  the  electric  fluid  that  ran  along  the 
wire  would  be  his  instrument,  and  he  would  clearly  be  crim« 
inally  responsible  for  the  slander,  which  was  published  not 
only  at  the  station  to  which  he  sent  it,  but  at  any  other 
station,  if  the  message  were  reduced  to  Writing;  and  how 
can  any  difference  be  drawn  between  this  case  and  a  fire 
maliciously  lit  and  extending  to  other  things  ? 

(III.)  It  is  true  that  the  rule  which  has  just  been  stated  has 
not  been  acted  upon  in  every  case,  though  the  exceptions 
are  extremely  rare.  There  is  another  rule  which  has  been 
applied  in  one  or  two  cases.  That  rule  is,  that  ^'  there  is  a 
general  presumption  in  criminal  matters  that  a  person  intends 
whatever  is  the  natural  and  probable  consequence  of  his  own 
actions/'  1  Phil  Ev.  444.  Or,  as  Lord  EUenborough,  O.J., 
said,  in  Rex.  v.  Dixon,  3  M.  &  S.  11,  "It  was  a  universal 
principle,  that  when  a  man  is  charged  with  doing  an  act,  of 
which  the  probable  consequence  may  be  highly  injurious,  the 
intention  is  an  inference  of  law  resulting  from  the  doing  of  the 
act." 

In  Bex.  V.  Farrington,  B.  &  R.  207,  A.l>.  1811,  the  prisoner 
was  indicted  for  setting  fire  to  a  mill.  He  had  stated  that 
he  had  raked  some  fire  into  a  can,  got  through  one  of  the 
windows  of  the  mill,  and  poured  the  coals  into  one  of  the 
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cotton  bins ;  and  it  was  proved  that  the  mill  was  bumt5  and 
that  there  was  cotton  in  the  bins  at  the  time  of  the  fire. 
There  was  no  evidence  of  any  intent  to  injure^  and  on  the 
contrary  the  prisoner  was  proved  to  be  a  harmless  and  in- 
oiFensive  man»  and  there  had  been  no  quarrel  between  him 
and  any  one,  nor  was  any  motive  known  to  induce  him  to 
do  the  act  The  jury  found  the  prisoner  guilty;  but  Le 
BlanCy  J.,  doubted  whether,  under  the  particular  words  of 
the  43  Geo.  III.  c.  58,  an  intent  to  injure  or  defraud  some 
person  or  body  corporate  was  not  necessary  to  be  proved,  or 
at  least,  some  fact,  from  which  such  intent  could  be  inferred, 
beyond  the  mere  act  of  setting  the  mill  on  fire ;  but  eight 
judges,  who  were  all  that  were  present,  held  the  conviction 
right ;  '^  that  a  parti/  who  does  an  act  wilfully ^  neeeBsarily  intends 
that  which  mast  he  the  consequence  of  tlie  act^  viz.,  injury  to  the 
owner  of  the  mill  burned." 

Where  the  prisoner  was  indicted  for  setting  fire  to  a  vessel 
the  property  of  the  prisoner  and  two  others,  with  intent  to 
prejudice  them,  and  there  was  no  evidence  of  malice  against 
them,  it  was  objected  that  the  intent  was  not  made  out ;  but 
Craselee,  J.,  after  consulting  Bosanquet,  J.,  left  the  question 
to  the  jury  upon  the  ground  that  the  prisoner  must  be  under^ 
stood  to  intend  what  was  t/ie  natural  consequence  of  the  act ; 
and  upon  a  case  reserved  after  conviction,  it  was  urged  that 
the  prisoner  could  not  be  intended  to  mean  malice  to  his  part 
owners  in  an  act  which  was  equallly  injurious  to  himself.  It 
was  answered  that  every  man  must  be  supposed  to  intend 
the  necessary  consequence  of  his  own  act :  Hex  v.  Farrington, 
supra;  and  that  here  it  necessarily  followed  that  the  other 
part  owners  would  be  prejudiced  by  the  destruction  of  their 
property.  It  was  not  necessary  to  prove  express  malice 
where  the  act  is  of  such  a  nature  as  could  spring  from  no 
other  than  a  bad  motive,  and  is  calculated  to  inflict  injury 
without  cause  or  justification.  The  judges  held  that  the 
^-'vtent  to  prejudice  was  implied  by  the  act.  Bex  v«  Philp^ 
%  M.  G.C.  263,  A.D.  1830. 
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Both  this  and. the  preceding  case  were  rightly  decided; 
but  they  have  no  bearing  on  the  present  question ;  for  they 
turned  on  the  intent  to  injure^  and  not  on  the  burning 
itself^  which  is  what  is  now  under  consideration.  But  I 
will  now  turn  to  the  cases  that  bear  on  the  burning  itself. 

In  Rea.  v.  Turner,  B,  &  M.  C.C.R.  239,  the  first  count 
alleged  that  the  prisoners  ^'feloniously,  voluntarily,  and 
maliciously ''  set  fire  to  a  barn ;  the  second  to  a  stack  of  straw ; 
the  third  to  a  barn ;  and  the  fourth  to  a  bam.  The  prisoners 
had  set  fire  to  a  stack,  made  partly  of  straw  and  partly  of 
haulm,  or  stubble.  This  stack  was  close  against  the  end  of  a 
wheat  barn,  and  fifteen  or  twenty  feet  from  a  barley  bam. 
The  fire  communicated  to  both  bams,  and  burnt  them. 
Parke,  J.  (B.),  thought  the  indictment  bad  for  the  want  of  the 
word  "  unlawfully,"  but  he  left  to  the  jury,  '*  Ist,  whether 
the  prisoners  unlawfully  and  maliciously  set  fire  to  the  haulm 
stack ;  second,  whether  they  meant  thereby  to  set  fire  to  the 
barley  bam.  The  jury  found  that  they  set  fire  to  the  haulm 
stack,  and  meant  thereby  to  set  fire  to  the  wheat  and  barley 
barn;**  and  Parke,  J.,  reserved  the  question  '^ whether  the 
indictment  be  good,  and  if  it  be,  whether  the  haulm  stack  was 
a  stack  of  straw  within  the  meaning  of  the  Statute ;  and  if 
not,  whether  the  conviction  on  the  count  for  setting  fire  to  the 
bam  was  not  proper."  The  Judges  "  held  that  the  indictment 
ought  to  have  charged  the  act  to  have  been  done  '  unlaw** 
fully, ' "  and  they  directed  a  new  indictment  to  be  prepared. 
Now,  according  to  this  report,  and  the  marginal  note  also, 
the  only  point  decided  was  that  the  indictment  was  bad,  and  as 
the  second  question  was  only  reserved  conditionally  if  the 
indictment  were  held  good,  and  the  third  question  condition- 
ally, in  addition,  upon  the  stack  being  held  not  to  be  a  stack 
of  straw,  it  does  not  seem  likely  that  the  judges  would  proceed 
to  determine  the  last  point.  However,  Lewin  (1  Lew.,  C.C. 
10)  states  that  the  judges  were  of  opinion  that  Parke,  J.,  was 
right  in  putting  it  to  the  jury  in  the  manner  described.  It  ia 
plain,  however,  that  all  the  judges  could  have  held  on  the 
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third  point  was  that  ''  the  conyiction  on  the  count  for  setting 
fire  to  the  bam  was  proper;"  and  so  it  was,  whether  the 
decision  turned  on  the  authorities  cited  in  No.  II.,  or  on  the 
finding  that  the  prisoners  intended  to  set  fire  to  the  barn,  in 
accordance  with  the  question  put  to  them ;  for  the  only 
objection  to  that  question  was  that  it  was  much  too  favourable 
for  the  prisoners,  which  could  form  no  ground  fi^r  reversing 
the  conviction.  Whether,  therefore,  the  question  was  con- 
sidered by  the  judges  or  not,  the  case  is  no  authority  what- 
ever for  leaving  such  a  question  to  the  jury.  It,  at  most, 
only  amounts  to  this,  that  the  prisoners  had  no  cause  of 
complaint  This  case  was  decided  in  M.T.,  1829,  and  at  that 
time  the  same  judges  were  on  the  bench  as  in  E.T.  following, 
when  all  of  them,  including  Parke,  J.,  agreed  in  the  decision 
in  Rex.  v.  Philpy  eupra^  that  a  prisoner  must  be  taken  to 
intend  what  is  the  natural  consequence  of  his  act,  which  is 
quite  inconsistent  with  a  direction  to  a  jury  to  consider 
whether  the  prisoner  meant,  by  setting  fire  to  one  thing,  to 
bum  another ;  and  it  is  plain,  from  the  following  case,  that 
Parke,  J.,  had  afterwards  altered  his  opinion  as  to  the  manner 
of  leaving  these  cases  to  the  jury,  and,  probably  in  conse- 
quence of  Rex  V.  Philp, 

The  first  count  charged  the  prisoner  with  setting  fire  to 
a  stack  of  straw ;  the  second  to  a  stable ;  the  third  to  two 
bams,  and  the  fourth  to  two  outhouses.  The  straw  stack 
had  been  set  on  fire,  and  the  fire  had  communicated  to  the 
stable,  an  oxhouse,  and  two  bams,  which  were  adjacent,  and 
which  were  all  destroyed.  Parke,  J.,  (B.)  told  the  jury  that 
*^  if  a  person  set  fire  to  a  stocky  the  fire  of  which  is  likely  to, 
and  which  does,  communicate  to  a  barn,  which  is  thereby  burnt, 
he  is  in  point  of  law  indictable  for  setting  fire  to  the  bam*^^ 
Rex  y.  Cooper  5  C.  &  P.,  535,  March  1831.  Verdict,  guilty. 
As  the  stack  was  set  on  fire  by  the  prisoner,  that  was  quite 
sufficient  to  support  the  conviction,  and  the  question  as  to 
the  rest  was  immaterial. 
^  In  Reff.  V.  Jones,  9  0.  &  P.,  258,  the  prisoner  was  indicted 
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for  shooting  with  intent  to  murder;  and  Pattesop^  J.^  told 
the  jury  that  *'  the  circumstance  that  it  would  have  been  a 
case  of  murder^  if  death  had  ensued^  would  be  of  itself  a 
good  ground^  from  which  the  jury  might  infer  the  intent ; 
as  every  one  must  he  taken  to  intend  the  necessary  consequences 
of  his  own  actsJ*  The  reporters^  in  a  note  to  Bey.  v*  Davis^ 
3  F.  &  F.9  19,  cite  the  words  in  italics^  and  add  ^^  so  held 
at  the  assizesj  per  Wightman^  J.^  at  Hertford^  even  in  the 
case  of  an  infant  charged  with  arson,  by  setting  fire  to  some 
straw  in  a  barn.''  This  note  is  far  too  imperfect  to  enable 
any  one  to  see  what  the  ruling  really  was,  and  it  is  to  be 
remembered  that  in  Ee^.  ▼•  Davis,  Wightman^  J.,  Jiad  held 
that  setting  fire  to  goods  in  one  shed,  and  so  setting  fire 
to  others,  was  all  one  act,  and  consequently  the  ruling 
could  not  turn  on  the  rule  under  consideration. 

'  In  Eeff.  v.  Horsey,  3  F.  &  F.,  287,  the  prisoner  was  indicted 
for  murder  by  setting  fire  to  a  stack  in  a  farmyard^  and  the 
deceased  was  seen  in  the  flames,  l)ut  when  and  how  he  came 

ft 

there  was  unknown,  and  Bramwell,  B.,  is  reported  to  have 
said  that  "  the  law  is  that  a  man  is  not  answerable  e^ccept 
for  the  natural  and  probable  result  of  his  own  act."    This 

•  •       •  •  •  # 

led  me  to  write  the  note  in  1  Buss.  C.  &  M.^,  742,  and  that 
led  to  a  correspondence  between  the  learned  Baron  and 
myself,  from  which  it  was  clear  that  the  report  was  inac^ 
curate,  and.  that  no  such  general  proposition  had  been  laid 
down,  and  consequently  that  case  has  no  bearing  on  the 
present  question. 

The  result  is  that  the  only  case  in  which  a  jury  has  been 
directed  to  consider  the  natural  and  probable  consequence 
of  setting  fire  to  anything  is  Rex  v.  Cooper ;  and  it  is  easy  tQ 
conjecture  how  that  came  to  pass.  Parke,  J.,  in  his  early 
time  on  the  Bench,  fell  into  the  error  of  leaving  the  intention 
of  the  prisoner  to  the  jury  in  Ecjs  v.  Turner ;  this  error  VHf 
corrected  by  JBe^  v.  PhUp,  and  not  adverting  to  the  difference 
between  the  intent  to  injure  and  the  burning,  Parke,  J.^ 
left  the  case  to  the  jury  in  i2&f  v.  Co(^(>er,  akjcording  to  th^ 
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prinoiple  sanctioned  in  Bex  ▼.  Philp,  that  every  one  doing  an 
unlawful  act  must  be  taken  in  point  of  law  to  intend  whatever 
18  the  natural  and  probable  consequence  of  his  act.  This 
principle^  so  far  as  it  extends^  is  concurrent  with  th3  rule 
deduced  from  the  authorities  in  No.  IL^  and  would  include  all 
ordinary  cases  of  arson ;  but  the  application  of  it  in  a  single 
instance  cannot^  in  the  least  degree,  affect  the  host  of  autho« 
xities  collected  in  No.  II. 

If^  however,  it  were  possible  that  such  a  rule  could  be 
applied  to  the  present  case^  the  direction  in  it  was  dearly 
erroneous,  for  the  jury  were  directed  to  consider  whether  the 
prisoner  '^  was  atioare  that  what  he  was  doing  would  probably 
set  the  building  on  fire ;  *'  instead  of  which  they  ought  to  have 
been  tdd^  according  to  this  rule,  that  the  prisoner  must  be 
taken  to  have  intended  what  was  the  natural  and  probable 
consequence  of  setting  fire  to  the  furniture,  and  that  the 
natural  and  probable  consequence  of  that  act  was  the  setting 
fire  to  the  house. 

This  iff  looking  at  the  case  in  far  too  favourable  a  point  of 
view  for  the  summing  up ;  for  it  is  very  clear  indeed  that, 
under  the  facts  proved,  and  the  assumption  that  the  house 
caught  fire,  it  was  one  single  setting  fire  to  the  house,  and,  as 
the  fire  was  maliciously  lighted,  the  house  was  maliciously 
burnt,  and  so  the  jury  ought  to  have  been  directed.    I  even 
go  so  far  as  to  think  that,  as  no  fact  was  in  dispute,  it  would 
have  been  a  correct  direction  to  tell  the  jury  that,  if  they 
believed  the  evidence,  the  offence  was  proved.     And  there  is 
perfectly  sufficient  authority  for  this  course.     In  Rex  v.  Omiby, 
2  Lord  Raym,  1494,  it  is  stated  that  upon  the  trial  of  the 
indictment,  the  judge  directs  the  jury  thus :  ^^  If  you  believe 
such  and  such  witnesses,  who  have  sworn  such  and  such  facts, 
the  killing  the  deceased  was  with  malice  prepense  express,  or 
it  was  with  malice  implied,  and  then  you  ought  to  find  the 
prisoner  guilty  of  murder;  but  if  you  do  not  believe  those 
witnesses,  then  you  ought  to  find  him  guilty  of  manslaughter 
bnlyV  and  so,  according  to  tiie  nature  of  the  case,  if  you 
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believe  such  and  »uoh  facts,  the  act  was  deliberate,  or  notr 
deliberate,  and  then  you  ought  to  find  so  and  so."  This  com" 
pletely  supports  the  mode  of  leaving  the  case  to  the  jury, 
which  I  have  last  suggested. 

(IV.)  Mr.  J.  Blackburn  was  pleased  to  say  that  the  present 
case  would  clearly  have  been  within  the  14  &  15  Vict.  c.  19, 
s.  8.  Now  in  Reg.  v.  Lyons,  supra^  one  doubt  started  was 
whether  that  clause  applied  to  any  building  where,  in  addition 
to  burning  the  building,  an  intent  to  injure  was  necessary  to 
constitute  the  offence;  as  the  words  were,  ^^any  buildings 
the  setting  fire  to  which  is  made  felony."  And  this  doubfr 
was  entertained  by  no  mean  authorities  elsewhere,  and  wf^ 
one  of  the  reasons  why  the  clause  was  altered  so  as  to  includq 
all  cases,  whether  the  offence  consisted  of  burning  with  ^iteiit 
to  injure,  or  burning  only. 

Mr.  J.  filaekbum  also  said — ''I  cannot  agree  with  his 
(my)  reasoning  in  1  Buss,  on  Crimes,  742,  note,  that  if  the 
Betting  fire  to  the  one  is  malicious,  the  setting  fire  to  the 
other  is  malicious  also.''  My  note  is — ^^  The  natural  and 
probable  result  of  setting  anything  on  fire  is,  that  it  will 
bum  whatever  may  happen  to  be  in  proximity  to  ;it  during 
its  progress,  and  not  merely  what  happens  to  be  so  when  the 
fire  was  lighted.  If  a  man  sets  an  infernal  engine  with  a 
lighted  fusee,  the  natural  and  probable  consequence  is  that 
it  will  kill  whoever  is  near  it  at  the  time  it  explodes,  and  it 
has  never  been  doubted  that  this  would  be  murder  if  a 
person  was  killed  by  it,  however  far  off  he  was  when  the 
fusee  was  lighted.  See  also  and  consider  the  cases  of  poi- 
soning at  p.  739.  The  proper  mode  to  look  at  cases  of  this 
kind  is  to  suppose  that  the  prisoner  actually  applied  a  light- 
to  each  particular  things  to  which  the  fire  extended,  at  the 
very  time  the  fire  reached  it.  That  is  the  legal  effect  of 
the  prisoner's  act,  and  he  may  be  indicted  for  setting  fire 
to  every  new  subject  reached  by  the  fire.  Suppose  a  rick 
were  set  fire  to,  and  the  fire  extended  to  a  house,  and  that 
there  was  bo  one  in  the  house  ifben  the  rick  was  set  on  fire, 

»  2 
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but  that  when  the  fire  reached  the  house  there  was  a  man 
in  it,  can  it  be  doubted  that  this  would  be  setting  fire  to 
a  house  with  a  man  in  it,  within  the  24  &  25  Vict.  c.  97, 

8.2?'' 

I  will  proceed  to  prove  that  every  position  in  this  note  is 
perfectly  correct,  and  founded  upon  the  most  satisfactory, 
authorities. 

Aa  to  the  killing  by  an  infernal  engine^  Blackstone,  4 
Com.,  35,  says  a  man  is  guilty  of  murder  as  a  principal  ^^  by; 
laying  a  trap  or  pitfall  for  another,  whereby  he  is  .lolled,*'  for. 
these  are  '^  only  the  instruments  of  death ;  *'  and  if  the  trap 
or  pitfall  were  lidd  with  intent  to  murder  one  person^  and 
another  person  were  killed  thereby,  the  case  would  be  murder 
according  to  Saunders*  and  Gore's  cases,  mpra^  which  are 
those  referred  to  in  my  note;  and. in  the  second,  of  which, 
<'it  was  resolved  that  if  A  putteth  poison  in  a  pot  of.  wine 
to  the  intent  to  poison  B,  and  set  it  in  a  place  where  he 
Supposes  B  will  come  and  drink  of  it,  and  by  accident  Q 
(to  whom  A  hath  no  malice)  cometh  and  of  his  own  head 
taketh  the  pot  and  drinketh  of  it,  of  which  poison  he  dieth, 
the  same  is  murder  in  A ;  for  th$  law  doth  couple  the  event  xrith 
the  intention^  and  the  end  irith  the  oaiue.*^ 

Reg.  V.  Fletcher,  2  0.  &  K.,  215,  and  Reg,  v.  Warren,  1  Cox, 
C.C.,  68,  before  cited  at  length,  are  clear  authorities  that  the 
time  at  which  a  fire  communicates  to  a  second  or  third 
building,  is  the  proper  time  to  refer  to  as  to  such  second  and 
third  building.  And  Reg.  v.  Michael,  2  MocCC,  140,  9  C. 
&  P.,  356,  is  a  distinct  authority  for  the  position  that  the 
proper  mode  to  look  at  cases  of  tliis  kind  is  to  suppose  that 
the  prisoner  actually  applied  a  light  with,  his  own  .hand  ta 
each  thing  thaf  was  burnt.  In  that  case  the  prisoner  gave 
poison  to  a  woman  to  administer  to  a  child,  and  in  her  absence 
it  was  given  to  the  child  by  an  innocent  agent ;  and  Alderson, 
B.,  delivering  the  judgment  of  the  judges,  said  it  was  f'  aa 
much  in  point  of  law  an  administering  by  the  prisoner,  as  if 
he  had  actually  administered  it  with  her  own  hand." 
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And,  as  Reg.  v«  FlelcJter  BXiilt^.  v.  Warren  show  that  if  n 
peraon  quits  a  house  before  the  fire  reaches  it  from  another 
thing,  though  after  the  fire  was  set  to  that  thing,  the  prisoner 
is  not  guilty  of  setting  fire  to  the  house  with  a  person  in 
it;  so,  if  the  fire  reach  the  house  when  a  person  is  in  it^ 
the  prisoner  is  guilty  of  that  oflfence,  though  that  person 
entered  the  house  after  the  fire  was  first  lighted,  but  before  it 
reached  the  house ;  for  the  only  question  is  whether  a  person 
was  in  the  lioiise  at  the  time  it  was  i^et  on  fire.  My  note  was 
written  with  a  perfect  knowledge  of  all  the  authorities,  and 
is  entirely  in  accordance  with  them,  and  those  authorities 
clearly  show  that  if  the  setting  fire  to  one  thing  is  malicious, 
the  setting  fire  to  any  other  thing  by  that  fire  is  malicious 
also. 

(V.)  I  will  now  deal  with  the  question  whether  the  finding 
of  the  jury  was  not  wholly  immaterial,  and  whether,  notwith* 
standing  it,  the  conviction  ought  not  to  have  been  affirmed* 
In  1  Hawk.  c.  30,  s.  9,  it  is  laid  down  that  *^  if  both  an  indict* 
ment  lay,  and  a  verdict  also  find,  a  fact  to  be  contra  formam 
statuH,  which  cannot  possibly  be  so;  as  that  A  and  B  aided 
and  abetted  G  contra  formam  etatutij  yet  neither  such  in« 
dictment  nor  verdict  are  void;  but  A  and  B  shall  be  dealt 
with  in  the  same  manner  as  they  should  have  been  if  those 
words,  contra  formam  etatuti,  had  been  wholly  omitted,  because 
the  substance  of  the  indictment  being  found,  they  may  be  rejected 
as  surplusage  and'  senseless."  In  Eeoj  v.  OnAf/y  2  Ld« 
iRaym.,  1493,  all  the  judges  agreed  that  '^  the  Court  are  judges 
of  the  malice  (in  murder),  and  not  the  jury ;  and  that  tho 
Court  are  also  judges  upon  the  facts  found  by  the  jury,"  and 
if  the  jury  **  find  the  facts  specially,  the  Court  is  to  form' their 
judgment,  whether  there  was  malice  or  not."  In  Hey  don's 
case,  4  Bep.,  42,  nfter  stating  that  'Mhe  office  of  the  jury  is 
to  find  veritatem  factt,  and  the  office  of  the  judges  is  to  declare 
veriiatem  Ugis,'^  it  is  laid  down  that  *'  in  all  cases  when  a  jury 
findeth  a  matter  at  large  committed  to  their  charge;  and 
forther  conclude  against  the  law,  the  venlict  is  good,  and 
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the  tonclueion  nnught."  Again  Lord  Hale^  1  Hale,  302, 
whilst  speaking  of  verdicts  upon  indictments  for  murder,  says 
*^  it  is  not  sufficient  generally  to  find  it  done  se  dtfendendo  or 
pei*  infortunium ;  but  the  special  matter  must  be  set  down  how  it 
was  done ;  and^  if  upon  the  special  matter  shown,  it  shall  appear 
to  be  murder  or  manslaughter,  the  Court  will  accordingly 
judge  of  it,  though  the  jury  conclude  et  sic  per  infortunium 
or  sic  se  defeyidendo.*^  Now  it  clearly  is  just  as  much  the  duty 
of  the  judges  to  deal  with  the  question  of  malice  upon  the 
facts  found  in  a  case  of  anon  as  in  a  case  of  murder. 

Kow,  in  the  present  case,  the  jury  found  that  ^*  the  prisoner 
was  guilty,  but  not  so  that,  if  the  house  had  caught  fire,  the 
Betting  fire  to  the  house  would  have  been  wilful  and 
malicious ; "  and  the  facts  are  a  malicious  setting  fire  to  the 
furniture  in  the  house,  and  the  house  would  almost  certainly 
have  been  burnt  had  not  the  police  interfered,  and  (for  the 
purpose  of  this  question)  we  must  suppose  that  the  house 
actually  caught  fire.  We  have,  then,  a  malicious  setting  fire 
to  the  furniture.  Now,  if  the  burning  of  the  house  by  it  is  to 
be  considered  one  set,  we  have  a  malicious  burning  of  the 
house.  But  if  the  lighting  of  the  fire,  and  the  setting  fire  io 
the  house,  are  to  be  considered  separate  acts,  the  malice  with 
which  the  furniture  was  set  on  fire  extended  to  the  setting 
fire  the  house,  as  matter  of  law,  according  to  Part  If. 
Qudeunque  vidy  then,  the  burning  of  the  house  was  malicious 
in  point  of  law,  and  the  finding  of  the  jury  to  the  contrary 
was  null  and  void.  Both  the  directioYi  to  the  jury,  and  their 
verdict,  were  erroneous,  and,  on  the  facts  proved,  the  court 
ought  to  have  affirmed  the  conviction. 

'  The  prisoner  was  indicted  for  setting  fire  to  an  outhouse, 
with  intent  to  ii\juro  J.  Chettle,  and  to  a  stack  of  straw ;  and 
Chettle  swore  that  there  had  never  been  any  quarrel  between 
him  and  the  prisoner,  and  the  prisoner  had  endeavoured  to 
throw  suspicions  on  0.  Smith.  Gaselec,  J.,  told  the  jury 
that  the  law  was  that  a  person^  who  did  an  act  wilfully,  necessarily 
iivt^nded  thai  which  must  he  the  (x>nsequenoe  of  H^  actj  and  that 
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the  consequence  here  was  an  injury  io  the  prosecutor.  The 
jury^  however,  said  they  must  find  the  prisoner  guilty  with 
intent  to  injure  C.  Smith;  whereupon,  Gaselee^  J.,  asked 
them  if  they  were  content  their  verdict  should  be  that  they 
found  no  intent  to  injure  Chettle,  except  so  far  as  by  law  it 
must  be  so  considered,  to  which  they  agreed.  On  a  case 
reserved  to  take  the  opinion  of  the  judges  on  the  finding  of 
the  jury,  and  whether  the  outhouse  and  stack  were  properly 
described,  the  judges  were  unanimously  of  opinion  that  the 
indictment  was  right  as  to  the  intent  to  injure  Chettle,  and, 
as  the  clause  as  to  burning  stacks  has  no  words  as  to  intent^ 
that  the  count  for  burning  the  stack  was  clearly  good,  and 
sufficient  to  support  the  conviction;  and,  as  the  stack  was 
burnt,  they  thought  it  unnecessary  to  consider  the  question 
whether  the  building  was  an  outhouse  upon  the  facts  stated  in. 
the  case.  Rex  v.  Newilly  B.  &  M.,  C.C.B.^  458. 
.  As  I  understand  this  case,  the  judges  held  that,  notwith- 
standing the  finding  of  the  jury  of  the  intent  to  .ii:\jure 
Smith,  the  conviction  on  the  count  laying  the  intent  to 
injure  Chettle  was  right,  and  so  the  marginal  note  treats  it. 
If  that  be  80>  this  is  a  clear  authority  that  in  the  present 
case  the  finding  of  the  jury  might  be  disregarded^  and  the 
conviction  affirmed.  But  even  without  this  case  the  other 
authorities  are  abundantly  sufficient  to  show  that  where  the. 
finding  of  a  jury  is  contrary  to  law,  and  there  are  sufficient 
facts  to  support  the  verdict,  the  finding  of  the  jury  ought  to. 
be  disregarded. 

(YI.)  Tt  was  assumed  throughout  this  case  that  the  second 
count  was  good,  though  it  merely  alleged  that  the  furniture, 
was  set  fire  te  ^^  under  such  circumstances  that  if  the  building 
had  been  thereby  set  fire  to  the  offence  would  have  amounted 
to  felony."  I  much  doubt  the  validity  of  such  a  count*  See 
Reg.  V.  Martiriy  8  Ad.  &  E.,  481,  Reg.  v.  Douglas,  13  Q.B.,  42. 
I  think  such  a  count  ought  to  contain  such  statements  as 
may  indicate  the  charge  the  prisoner  is  to  meet,  and  enable 
the  Court  to  see  that  the  case  i»  within  the .  clause*    Andj 
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though  it  will  be  well  in  future  to  have  one  count  in  this 
general  form^  it  will  certainly  be  prudent  to  add  one  or 
more  counts  specially  framed  to  meet  the  facts  of  the  case. 


Art.  lII.-ifOTES  TO  SAUNDERS'  BEPORTS,  BY 

WILLIAMS. 

Notes  to   Saunders^  Reports,   hy  the  late  Serjeant  WiUiams, 
continued  to  the  present  time.     By  the    Right  Hon.   Sir 
Edward  Vaughan   Williams.     In   Two   Volumes, — 
*  London:   Stevens  &  Sons^  &c*     1871. 

THE  appearance  of  what  is^  virtually^  a  new  edition  of 
.  "Williams'  Saunders"  is  an  event  in  the  legal  world 
which,  ought  to  be  marked  by  us  by  something  more  than 
the  brief. notice  which  appeared  in  our  last  number.  The 
Notes  to  Saunders*  Reports,  by  Serjeant  Williams,  have, 
since  their. first  publication,  some  seventy  years  ago,  served 
as  a  jnagazioe  of  Common  Law  learning  to  the  profession, 
and  furnished  stores  of  sound  information  to  various  text- 
writers.  The  notes  of  Sir  John  Fattesoh  and  Sir  Edward 
Vaughan  Williams,  to  subsequent  editions,  not  merely  adapted 
the  great  work  of  Serjeant  Williams  to  the  different  changes 
in  the  law,  connected  with  the  subjects  of  which  it  treats, 
lyhich  had  taken  place,  ^ince  it  received  its  last  corrections 
from  his  hands,  but  enriched  it  by  new  materials  of  the  same 
valuable  and  Qolid  character  as  the  original  notes  themselves* 
It  tended,  no  doubt,  much  to  maintain  the  high  position  of 
the  work  that  it  fell  .into  such  able  hands ;  but,  at  the  same 
time,  it  must  be  remembered  that  it  could  scarcely  have  been 
dealt  with  at  all.  by  men  less  capable  and  less  learned  in  the 

•   •• 

law.  An  ordinary  editor  mis^ht  have  noted  the  different 
changes  and  modifications  which  had  been  introduced  by 
Statute  Law,  or  by  the  decisions  of  the  Courts,  but  this 
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would  have  been  something  very  diflferent  Irom  tlie  "Williams* 
Saunders"  which  has  so  long  supplied  the  most  useful  and 
valuable  knowledge  to  the  profession.  To  have  merely 
corrected  it,  as  new  decisions  arose,  and  new  Statutes  were 
passed,  would  have  been  altogether  unsuitable  in  the  case 
of  such  a  work,  and  of  very  small  utility  with  reference 
to  its  real  design  and  application.  No  true  continuation  of 
"Williams'  Saunders'*  was  possible  except  by  those  who 
could  fully  comprehend  the  reasons  of'  the  law,  and  could 
trace  clearly  the  full  bearings  of  new  cases  and  new  enact* 
ments.  It  is  easy  to  raise  objections  to  the  form  of  such  ft 
i^ork,  ad  it  is  easy  to  raise  objections  to  the  form  of  our  law 
itself.  But  to  those  who  are  able  to  estimate  fully  the  merits 
of  labours,  like  those  of  Serjeant  Williams  and  his  Successors 
in  annotating  the  reports  of  Saunders,  such  objections  will  not 
appear  very  formidable.  Regular  treatises  containing  catego* 
rical  statements  of  legal  doctrine,  logically  arranged,  and 
illustrated  by  appropriate  cases,  may  be  interesting  and  useful 
in  their  way,  but  it  would  require  a  large  number  of  such 
trorks,  executed  in  the  best  possible  style^  to  supersede,  for 
6rdinary  use,  the  Notes  to  Saunders'  Reports* 

Even  the  method  followed  in  "  Williams'  Saunders,"  as 
we  have  so  long  known  it,  of  notes  on  the  text,  and  notes 
on  those  notes  again,  will  be  found  to  occasion  very  little 
inconvenience  in  ordinary  use,  if  it  has  not  some  advan- 
tage in  what  must  always  be  mainly  a  work  of  reference. 
No  one  who  is  capable  of  profiting  by  the  rich  stores  which 
it  contains,  will  complain  very  much  of  being  obliged  to  pass 
from  one  set  of  notes  to  another,  when  at  each  transition, 
from  those  marked  by  figures  to  those  marked  by  letters, 
he  finds  the  matter  treated  of  still  further  elucidated,  and 
learnedly  commented  on  in  connection  with  the  present  state  of 
the  law.  No  changes  that  have  taken  place  have  impaired  tlie 
substantial  value  of  the  notes  of  Serjeant  Williams,  because 
they  fembody  principles  which  must  retain  their  authority 
Irhatevef  tormal  alterations  the  law  may  undergo.    There 
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are  many  subjects  also  which  it  is  quite  imposBible  to  under* 
standi  without  going  back  to  the  state  of  matters  which  ex<« 
isted  before  the  modern  chancres  were  introduced.  It  would 
be  impossible  for  any  man  to  form  an  adequate  notion  of 
pleading,  one  of  the  principal  subjects  with  whidi  the  notes 
deal,  who  confined  his  studies  to  the  C^ommon  Law  Pro* 
Cedure  Act,  1852,  the  Pleading  Rules  of  Trinity  Term, 
1863,  and  the  cases  that  have  been  decided  thereon.  Some 
of  the  old  learning  on  this  subject  has  no  doubt  been 
rendered  comparatively  useless,  and  ingenious  distinctions, 
which  were  formerly  of  the  greatest  moment  in  practice^ 
have  lost  the  interest  which  formerly  belonged  to  them, 
when  on  them  the  final  resalt  of  an  action  might  depend. 
But,  after  all,  the  essential  rules  of  pleading  remain  as  they 
were,  and  the  principles  on  which  the  system  is  founded^ 
based  as  they  are  on  the  primary  doctrines  of  the  Common 
Law,  are  still  unshaken  by  all  the  changes  that  have  been 
introduced  in  recent  terms.  In  connection  with  these,  the 
notes  of  Serjeant  Williams  retain  much  of  the  value  which 
they  had  when  first  given  to  the  public,  whilst  on  many  other 
subjects  they  still  present  the  best  and  clearest  expositions 
of  difficult  questions  which  are  to  be  found  within  the  whole 
compass  of  our  legal  literature.  No  man  who  is  anxious  to- 
do  his  work  thoroughly  will  consider  a  moment  of  the  time 
wasted  which  he  may  spend  in  reading  anything  written  by 
that  able  and  learned  annotator,  that  bears  at  all  on  tlie 
subject  on  which  information  is  sought.  To  pass  from  these 
notes  to  those  of  Sir  J.  Patteson,  and  the  present  editor, 
will  not  greatly  embarrass  any  one  who  has  made  some  con- 
siderable progress  in  legal  studies,  and  is  capable  of  appre- 
ciating the  valuable  materials  that  are  presented  to  his  mind 
by  two  sound  and  thorough  lawyers.  To  such  an  inquirer 
the  breach  in  the  continuity  is  rather  on  the  whole  a  favour** 
able  circumstance,  because  it  enables  him  to  distinguish 
more  clearly  the  old  law  from  the  new,  and  to  understand 
both,  more    fully  and   accurately  than    would   have  beea 
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possible  on  any  plan  designed  with  a  view  to  promote  the 
convenience  and  ease  of  an  indolent  reader.  If  any  one  is 
bewildered  and  confused  hj  the  cross-lights,  it  is  a  sure 
sign  that  he  ought  to  study  for  some  time  longer  more 
elementary  works  than  **  Williams'  Saunders." 

As  an  illustration  of  what  we  have  now  said,  take  any 
case  at  random  in  the  volumes  before  us ;  for  instance,  that 
oi  Jones  v.  Pope^  in  Vol.  L,  p.  55*  This  was  an  action  of 
debt  against  a  sheriff  for  an  escape.  The  declaration  alleged 
that  defendant  permitted  a  prisoner  '^  in  his  custody  as  sheriff, 
in  execution  under  a  writ  of  ecu  so.,  issued  by  plaintiff,  to 
escape."  The  defendant  pleaded  the  Statute  of  Limitations, 
and  the  plaintiff  demurred  to  the  plea.  The  court  held  the 
plea  bad,  on  the  ground  that  the  action  was  founded  on  a 
specialty,  namely,  the  Statute  Law,  and  so  out  of  the  Statute 
of  Limitations.     Upon  this,  an  exception  to  the  declaration 

* 

was  taken  by  Saunders,  for  the  defendant,  that  the  plaintiff 
had  only  shown  that  he  sued  a  writ  of  execution,  but  not  that 
he  recovered  any  judgment,  as  he  ought;  and  therefore  it 
ought  to  be  presumed  that  there  was  a  writ  of  execution  with- 
out any  judgment,  in  which  case  no  action  would  lie  against 
the  sheri£  And  of  such  opinion  was  the  court.  The  law  rer 
latingto  an  action  of  debt  for  an  escape  remained  very  much 
as  it  was  from  the  days  of  Saunders  to  those  of  Serjeant 
Williams,  and  the  notes  of  the  latter  enter  fully  into  many 
important  questions  with  respect  to  the  law  relating  to  an 
escape  and  to  the  pleadings  and  evidence  in  such  action. 
It  is  not 'for  a  moment  to  be  supposed,  that  the  abolition  of 
an  action  of  debt  for  an  escape  by  5  &  6  Vict.  c.  98,  s.  31, 
has  rendered  all  this  learning  useless.  The  second  set  of  notes 
will  show  at  once  how  close  is  the  connection  between  the 
law  as  it  was  and  the  law  as  it  is.  The  action  on  the  case 
always  lay  for  an  escape,  as  the  Statutes  giving  the  action  of 
debt  did  not  take  away  the  Common  Law  remedy,  and  to  the 
former  the  Statute  of  Limitations  could  clearly  be  pleaded. 
The  first  point  decided  in  Jones  v.  Fope  has  therefore  no 
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tipplicatioQ  as  matters  now  are,  l)ut  the  second  is  sdH 
valid,  and  the  principle  of  the  decision,  as  pointed  out  by 
Sir  E.  v.  Williams,  was  recognised  and  acted  upon  in 
Williams  v.  Griffith^  5  Exch.,  584,  where  it  was  held  that 
a  declaration  against  a  sheriff  for  not  arresting  on  a  capioLS, 
issued  under  1  &  2  Vict  c.  110^  s.  3^  must  show  that  the 
party  at  whose  instance  the  writ  issued  was  a  plaintiffs  either 
by  allegation  to  that  effect,  or  by  stating  that  a  writ  of  sum* 
mons  previously  issued.  It  is  observed,  however,  by  Serjeant 
Williams  that  it  is  not  necessary  to  set  out  the  whole  record, 
but  it  is  sufficient  to  begin  with  the  judgment ;  and  where  the 
record  is  not  stated  correctly«  Sir  E.  V.  Williams  suggests^ 
that  at  this  day  it  would  be  cured  by  amendment.  It  id 
obvious  from  what  we  have  now  stated  with  respect  to  thid 
case — and  the  same  remark  applies  to  every  case  in  the 
volumes  before  us — that  the  two  sets  of  notes  so  far  front 
giving  rise  to  confusion,  illustrate  each  other  in  a  clear  and 
satisfactory  manner,  bringing  before  the  reader  the  principles 
of  the  law,  the  changes  it  has  undergone, .  and  its  present 
state,  in  such  a  way  as  to  give  the  largest  amount  of  inform- 
ation in  the  shortest  space^  and  directing  his  mind  to  the' 
essential  points  of  the  subject  to  which  they  relate^  There 
is  no  surplusage,  or  ambiguity,  or  duplicity,  or  departure, 
but  every  statement  is  entirely  od  rem^ 

We  can  have  no  hesitation  in  expressing  our  full  approval 
of  the  course  adopted  by  Sir  E.  Y.  Williams,  in  giving  only 
an  abridgment  of  the  cases  in  Saunders'  Reports,  and  in 
omitting  the  pleadings  which,  in  former  editions,  hod  been 
printed  at  full  length.  These  pleiadings  had  become/ as  the 
learned  editor  truly  observes, ''  worthless  as  precedents  in  the 
present  state  of  the  law,''  and  it  may  be  reasonably  doubted 
whether  they  had  been  of  the  slightest  service  to  any  One 
during  the  last  forty  years.  Those  who  wish,  for  any  purpose,' 
to  look  at  them,  can  easily  refer  to  former  editions,  which  are 
to  be  found  on  the  shelves  of  every  common  lawyer,  &nd  in 
fevery  collection  of  l^al  Works  that  can  at  all  be  ieiltitled  to 
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be  called  a  law  library ;   but  it  waa  wise  no  longeif  to  en** 

cumber  a  work  which  is  eminently  practical  in  its  charftcter^ 

and  one  of  the  highest  merits  of  which  is  the  succinctness  of  it9 

statements^  by  a  large  amount  of  superfluous  matter.    For 

similar  reasons,  we  think  that  Sir  E.  Y.  Williams  has  shown 

an  equally  sound    discretion    in  omitting  the  old  text  of 

Saunders,  and  substituting  for  it  an  abridgment  of  the  several 

oases.     Much  of  what  we  have  said,  with  respect  to.  the 

pleadings^  will  apply  also  to  the  text  of  the  Beports.    If  not 

80  worthless  as  the  pleadings  at  the  preaept  day,  the  old  text 

contains  ''  so  large  an  extent  of  useless  matter/f  as  the  editor 

justly  designates  it^  that  we  are  clearly  of  opinion  that,  by 

the  substitution  of  an  abridgment,  the  value  and.  convenience 

of  the  work,  for  practical  purposes,  have  been  much  increased. 

Instead  of  consisting  of  what   were   really  three  volumes, 

'^  Williams'  Saunders"  is  now  reduced  to  two,  and  this,  with 

reference  to  the  present  requirements  of  the  profession,  is  a 

step  in  the  right  direction,  and  an  example  worthy  of  all 

imitation  by  the  editors  of  text-books.    But,  in  addition  to  the 

benefit  arising  from  this  change,  the  omission  of  the  old  text  has 

had  the  effect  of  bringing,  as  it  were,  more  closely  together  the 

two  sets  of  notes,  and,  especially,  of  enabling  the  reader,  at  a 

glance,  to  see  the  occasion  and  the  object  of  the  notes  of 

Serjeant  Williams,  without  being  obliged  to  explore  the  reports 

of  Saunders,  which  may  be  described  as  a  region  of  which 

the  fruit  has  long  been  gathered,  and  the  very  soil  exhausted. 

We  do  not,  in  saying  this,  wish  to  be  understood  as  at  all 

undervaluing   the   reports  of    Saunders,  which  have   really 

great  merits  with  respect  to  fulness,  clearness,  and  accuracy, 

and  consist  almost  exclusively  of  cases  relating  to  important 

questions  of  law.    We  believe  we  are  correct  in  stating  that 

no  decision  reported  by  that  accurate  and  able  lawyer,  except 

where  he  himself  questioned  its  soundness,  has  been  expressly 

overruled ;  and  that  his  reports  are  full  of  good  law,  adequately 

and  precisely  set  forth.    But  some  of  them  have  been  super* 

seded  by  the  changes  in  the  law,  which  have  since  taken  place^ 
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although  the  ratioMs  decidendi  must  still  be  looked  on  as 
valid ;  and  others  have  been  so  completely  incorporated  into 
the  ]aw,  during  the  long  period  that  has  elapsed  since  they 
were  given^  and  been  supported^  confirmed,  and  extended,  by 
so  many  modem  cases,  that  it  is  scarcely  necessary,  in  any 
instance,  to  have  recourse  to  Saunders'  Reports  for  original 
authorities.  The  cases  have  their  principal  value;  at  the 
present  day  from  the  notes  which  are  attached  to  them,  and  it 
was,  therefore,  a  plan,  in  every  respect  to  be  commended,  to. 
give  abridgments  of  the  several  cases,  and  to  apply  to  them 
the  old  notes.  This  has  been  done  in  a  manner  which  ia 
entirely  satisfactory,  and  without,  in  the  remotest  degree, 
diminishing  the  value  of  the  notes  themselves,  or  rendering 
them  less  dear  and  intelligible.  The  effect  is  like  getting  rid 
of  a  legal  fiction,  and  introducing  '^  the  claimant "  in  his  proper 
character  instead  of  as  ^^  the  lessor  of  the  plaintifi^." 

The  new  matter  added  by  Sir  E.  Y.  Williams  to  the 
previous  notes  is  both  considerable  in  point  of  quantity  and 
most  valuable  in  point  of  quality.  Not  only  are  the  latest 
changes  in  the  law  carefully  pointed  out,  and  the  recent 
decisions,  bearing  on  each  question,  referred  to  by  him,  but 
views  are  stated  and  suggestions  made  which  cannot  fail  to  be 
of  the  greatest  service  to  those  who  consult  this  work  for  iu-^ 
formation  on  any,  among  the  vast  range  of  subjects  with  which 
it  deals.  It  is  obvious  that  every  matter  treated  of  here  has 
been  long  and  anxiously  considered  by  him,  in  all  its  bearings 
and  relations,  and  that  all  the  points  to  which  the  notes  of  his 
father  relate  are,  to  the  present  editor,  '^  familiar  as  household 
words.'*  As  long  ago  as  1824,  Sir  E.  V.  Williams,  in  con- 
junction with  Sir  J.  Patteson,  brought  out  an  edition  of 
'*  Williams'  Saunders,''  and  in  1845,  the  former  published 
another  edition  of  the  same  work.  For  half  a  century  at  least^ 
we  may,  therefore,  fairly  presume,  not  merely  the  subjects 
here  discussed,  but  the  mode  of  dealing  with  them  which 
Serjeant  Williams  adopted,  to  say  nothing  of  hereditary 
geniusj  must  have  been  before  the  mind  of  the  present  editor^ 
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and  could  scarcely  fail  to  affect  his  own  intellectaal  habits 
and  hia  manner  of  cUscussing  legal  questions.  Sir  E.  Y. 
Williams  looks  at  his  subject  from  the  same  stand-point  as 
Serjeant  Williams^  and  while  able^  like  him^  clearly  and  accu- 
ratelj  to  point  out  principles^  and  wisely  and  cautiously  to 
indicate  their  application^  he  does  not  neglect  any  matters 
of  detail  which  are  of  practical  importance^  and  which  come 
within  the  le^timate  scope  of  his  notes.  It  is  impossible  not 
to  be  struck  on  reading  the  new  matter  with  the  labour  which 
has  been  bestovred  on  it,  and  tlie  pains  taken  to  render  every^ 
thing  as  complete  as  possible.  The  profession  certainly  owes 
much  gratitude  to  Sir  E.  V.  WilKams,  for  having  devoted  his 
well-eamed  leisure  to  a  work  which  cannot  fail  to  prove  of 
the  highest  utility,  and  for  which  he  possessed  more  of  the 
requisite  qualifications  than  any  living  lawyer.  It  must  be 
admitted  also  to  be  a  matter  of  congratulation,  that  a  work, 
which  it  was  of  so  much  importance  to  the  profession  should 
be  done  well,  has  thus  been  prevented  from  falling  into 
inferior  hands,  and  that  the  prestige  of  ^^  Williams'  Saunders  " 
has  been  preserved  and  sustained  in  a  manner  so  entirely 
satisfactory  to  all  who  are  iaterested  in  the  publication;  Only 
on  one  matter  do  we  feel  the  smallest  doubt  as  to  the  labours 
of  Sir  E.  y.  Williams,  as  it  may  happen  that,  from  the  change 
in  title  and  the  exclusion  of  the  old  reports,  the  work  will  no 
longer  be  quoted  by  the  long  familiar  name  of  ^^  Williams' 
Saunders."  We  can  only  hope,  however,  that  the  ancient 
and  laudable  custom  will  prevail,  with  respect  to  an  edition 
which  completely  maintains  its  identity  with  those  that  went 
before,  notwithstanding  the  omissions  and  alterations  which 
have  added  to  the  value  without  changing  the  character  of  the 
work. 

The  general  nature  of  the  work,  the  omission  of  the  old 
text  of  Saunders,  and  the  additions  that  have  been  made  to 
the  notes  by  the  present  editor,  suggest  some  considerations 
as  to  the  mode  in  which  our  law  grows  and  develops  itself^ 
and  the  manner  in  which  it  is  to  be  profitably  studied.    That 
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the  law  of  England  Is  not  the  rudis  indiffestaque  molesg  which 
it  has  been  fashionable  of  late^  in  some  quarters^  to  represent 
it  to  be^  such  a  work  as  the  present  abundantly  shows.  It  is 
unquestionable  that  there  are  principles  which  remain^  what- 
ever changes  the  law  may  externally  undergo,  and  that  they 
underlie  the  decisions  of  the  Courts,  in  a  manner  which  the 
superficial  observer  does  not  always  perceive.  It  may  not  b^ 
fdways  possible  to  state  these  with  absolute  certainty,  and  to 
point  out  exactly  the  limits  of  their  application.  But  no  one 
who  goes  carefully  through  such  a  work  as  the  present,  with 
an  adequate  knowledge  of  the  subjects  to  which  it  relates^  can 
have  any  doubt  that  the  law  of  England^  however  complexi 
is  an  orderly  system;  and  that^  notwithstanding  apparent 
deviations  from  strict  rules,  and  occasional  variations  In  the 
views  of  the  Courts,  a  substantial  uniformity  and  a  real 
continuity  are  to  be  found.  The  primary  condition  of  any 
aound  knowledge  on  the  subject  is  to  see  clearly  that  in  the 

law — 

Sunt  certi  denique  fines, 
Qaos  ultra  citraque  nequit  consistere  rectum, 

and  the  highest  knowledge  consists  in  accurately  understand- 
ing such,  and  the  highest  skill  in  correctly  applying  them  in 
practice.  It  is  very  easy  to  say  that  all  this  might  be  greatly 
facilitated  by  means  of  a  digest;  but  without  undervaluing 
some  of  the  advantages  which  might  result  from  such  a  work, 
if  it  could  be  successfully  accomplished,  it  certainly  appears 
to  us  that  it  would  affect  very  little  the  character  of  the 
law  of  England,  and  would  make  no  great  diiFerence  in  the 
manner  in  which  it  must  bo  studied,  or  in  the  nature  of  its 
application  in  practice.  We  say  nothing  of  a  code,  for 
that  involves  entirely  different  considerations,  and  implies 
necessarily  a  change  in  the  whole  structure  and  character 
of  our  law. 

Even  with  respect  to  the  advantages  of  a  digest  there  arc 
two  observations  we  have  to  make  before  concluding,  which 
may  be  worthy  of  consideration  by  those  who  attach  very 


Notes  to  Saunders^  Reports,  by  Williams,  49 

great  importance  to  the  project.  In  the  first  place  the  law 
naturally  tends  to  digest  itself.  The  omission  of  the  old 
text  of  Saunders  from  the  present  volumes^  which  has  been 
wisely  done^  on  the  grounds  we  have  already  stated^  is  a 
proof  of  this.  The  older  cases,  being  recognised  or  confirmed 
by  those  of  more  modem  date^  are  gradually  merged  in  them ; 
the  rules  which  they  establish  become  fundamental  rules  of 
the  law,  and  are  admitted  without  question.  The  great  bulk 
of  the  authorities  to  which  it  is  necessary  to  have  recourse  in 
ordinary  matters,  in  the  Courts  of  Equity,  as  well  as  in  those 
of  Common  Law,  are  cases  which  have  been  decided  in 
comparatively  recent  years,  and  as  time  goes  on  the  same 
merger  will  gradually  take  place.  It  is,  of  course,  impossible 
to  lay  down  any  rule  on  the  subject,  but  it  may  be  said, 
generally,  that  the  frequency  with  which  reports  arc  quoted 
varies  inversely  as  the  distance  of  time.  In  the  Courts  of 
Common  Law,  for  instance,  the  "  Term  Reports "  are  less 
frequently  quoted  than  they  were  fifty  years  ago,  and  even 
''  Bamewall  and  CresswelPs  Reports  ^  are  much  more  seldom 
referred  to  than  they  were  at  a  period  within  our  own 
memory.  In  the  ordinary  practice  of  the  law,  the  cases  with 
which  it  is  necessary  to  be  familiar,  although  numerous  and 
various,  lie  within  a  somewhat  limited  sphere.  The  immense 
array  of  reports  which  crowd  our  shelves  is  formidable 
rather  in  imagination  than  in  reality.  If  a  man  cannot  make 
himself  a  good  lawyer  by  existing  means  and  appliances,  we 
very  much  fear  that  a  digest  will  not  greatly  avail  him. 

But,  in  the  second  place,  every  lawyer  naturally  makes  a 
digest  for  himself.  This,  of  course,  will  be  more  or  less  full 
and  accurate  according  to  the  measure  of  his  capacity  and 
the  extent  of  his  knowledge,  but  still  it  will  be  his  own  work, 
and  fashioned  in  the  manner  most  suitable  to  his  mental 
habits,  and  to  whatever  the  nature  of  his  practice  may  be. 
To  be  of  real  service  to  him,  it  must  exist  in  animOy  not  in 
charidy  and  will  be  the  result  of  experience  and  observation 
rather  than  of  mere  study.    In  no  subject  will  the  most 
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vigorous  &i\xdy,  concentrated  within  a  abort  time^  so  little 
tend  to  produce  solid  acquisitions  as  iA  the  law.  It  is  not 
enough  to  acquire  knowledgCj  but  a  mental  character  must 
be  formedj  without  which,  mere  knowledge  will  often  em- 
barrass rather  than  assist  No  doubt,  when  the  true  habit 
is  acquired,  every  increase  of  knowledge  will  be  an  increase 
of  power,  and  questions  will  be  seen  in  new  relations,  and 
in  more  extended  or  more  limited  bearings,  as  the  case  may 
be.  But  it  is  above  all  things  necessary  that  a  man  should 
work  out  a  system  for  himself,  and  be  mainly  guided  by 
experience  in  framing  his  views  with  respect  to  the  relative 
importance  of  the  different  rules  of  law,  and  their  application 
in  practice*  Much  assistance  is  to  be  derived  from  various 
writings  on  the  different  departments  of  the  law ;  but  as 
regards  the  subjects  of  which  it  treats,  we  know  no  work 
which  will  be  more  serviceable  to  the  common  lawyer  than 
that  which  has  given  rise  to  the  above  observations.  If  any 
man  at  the  Common  Law  Bar  wishes  to  be  well  up  in  the 
knowledge  necessary  in  that  branch  of  the  profession  to  which 
he  has  devoted  himself,  he  can  scarcely  obtain  elsewhere  more 
trustworthy  instruction.  Such  cannot  do.  better  than  read, 
mark,  and  inwardly  digest  these  volumes. 


abt.  IV.— the  law  of  pawnbroking. 

WE  can  imagine  some  of  our  readers  turning  from  the 
title  of  this  article  with  much  the  same  feelings  as 
have  passed  through  their  minds,  when,  being  in  a  shabby 
street,  they  have  caught  a  glance  of  the  ancient  crest  of  the 
Medici,  supported  by  festoons  of  deplorable-looking  drapery, 
the  crest  looking  firm  and  bright,  a  true  emblem  of  how 
prosperous  to  the  trader  is  the  business  of  which  it  is  a  sign ; 
the  supports  being  torn  and  worn  also  typify  correct^  the 
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state  of    his  customers^  each  drop  ia  tl^eir   cup  of  misery 
probably  adding  one  to  his  mea8U|*e  of  prosperity.      The 
sensation^  which  we  have  before  alluded  to^  they  have  pro- 
bably resisted  at  once^  fearing  that  they  were  about  to  take 
a  miff  of  an  atmosphere  evolved  from  the  lungs  of  wretched- 
ness ;   but  we  ask  you  to   take  much  such  a  dive  into  it> 
in  the  spirit^  as  the  amateur  casual  took  in  the  fleshy  and 
not  to  strike  out  to  rise  againj  till  you  are  possessed  of  a 
volume,  sufficient  for  purposes  of  analysis,  and  having  ob- 
tained some  idea  of  its  composition,  you  will  be  in  a  fit  state 
to  consider  this  subject,  and   the  report  of  the   House    of 
Commons'    Select   Committee  on    the   Laws    affecting   the 
Pawnbroking  Trade,  with  a  view  to  their  Consolidation  and 
Amendment.    And  we  submit  that  when  asking  this,  we  are 
not  transgressing  proper  limits,  for   those  whose  duty  it  is 
to  legislate  on  this  subject,  and  those  whose   wish  it  is  to 
assist  them,  should  take  a  long  steady  look  at  it  from  tho 
philanthropist's  point  of  view;  and  in  doing  so,  there  will 
be,  in  this  case,  little   risk    of  giving  other  considerations 
the  go-by,  for  many  of  those  elements,  which  so  often  tend 
to  perplex  the  legislator  and  complicate  his  work,  do  not 
arise  here,  and  while  not  neglecting  other  views,  taking  an 
earnest  one  from  the  point  we  have  suggested  may  bo  done 
without  fear  of    treating  the  subject  sentimentally.      One 
reason  why  the  considerations  which  arise  in  this  case  are 
|iot  so  complex,  as  those  involved  in  many  others,  is,  that 
the  parties  directly  interested  are  but  few — the   public  at 
large^  the  pawners  and  the  pawnees,  and  their  interests,  it 
will  be  seen  are  not  diametrically  opposed.     The  direct  in- 
terest of  the  public  at  large,  is  that  the  pawnbroker's  ware- 
house should  not  be  made  an  easy  receptacle  for  stolen  goods, 
and  the  anxiety  of  the  pawnbroker  is  that  the  laws  affecting 
this  end  for  the  public  should  not  bear  too  hardly  on  him ; 
the  hope  of  the  pawner  is  to  be  protected  from  the  risk  of 
that  oppression,  which  is  likely  to  result  from  his  gnawing 

Medj  aod  the  aiuietj  of  the  pawxio^  to  procure  all  possible 
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profit  from  each  transaction.  The  subject  derives  some  im- 
portance from  the  numbers  which  would  be  affected  hj  an 
alteration  in  the  law;  there  were  in  London  a  few  years 
ago,  334  pawnbrokers,  and  in  the  rest  of  England  1127 
(these  numbers  constantly  increasing)  so  that  the  number  of 
pawners  in  this  country  may  be  counted  by  hundreds  ot 
thousands ;  indeed,  in  1857,  the  number  of  transactions  in 
one  shop,  and  that  not  in  London,  amounted  to  142,835,  and 
the  amount  advanced  to  36,560/. 

But  it  may  be  said,  what  has  philanthropy  to  do  with 
the  matter?  Is  it  not  a  simple  case  of  contract,  money 
adyanced,  goods  deposited,  all  the  Common  Law  incidents 
following,  with  some  statutory  provisions  in  addition?  It 
should,  however,  be  borne  in  mind,  that  one  of  the  con« 
tracting  parties  is  always  under  a  species  of  duress,  the 
pressure  of  want,  and  the  fact  of  this  duress  not  being  such 
as  can  be  recognised  by  law,  is  one  reason  for  statutory  in« 
terference.  It  cannot  be  said  that  the  parties  contract  on 
equal  terms,  or  that,  morally  speaking,  they  are  free  agents. 
History  shows  us  that  the  followers  of  Pirousa  have  always 
had  a  tendency  to  oppression,  and  we  know  that  their  cus- 
tomers belong  to  ''the  dumb  lowest  rank  who  can  pass  the 
cheat  no  further.**  The  institution  is  an  evil,  but  it  seems  to 
be  now  admitted,  that  when  the  existence  of  an  evil  cannot 
be  prevented,  the  wisest  plan  is  to  direct  its  course  and 
regulate  its  flow,  and  not  to  attempt  the  destruction  of  the 
source,  by  stopping  up  the  outfall. 

The  report  commences  by  observing  that  the  laws  relating 
to  pawnbrokers  originated  in  a  policy  which  has  long  ceased 
to  be  recognised  in  this  country,  and  it  cites  the  preamble 
of  12  Anne,  s.  2,  c.  16,  to  give  some  idea  of  what  were 
the  views  entertained  at  that  time,  and  with  a  short  re- 
view of  the  statutes  passed  down  to  the  present  time,  the 
history  of  the  subject  closes.  What  the  report  does  say  is 
no  doubt  correct,  and  had  their  time  permitted  them  to  go 
a  little  deeper,  the  members  of  the  Committee  would  have 
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found  that  the  lesson  to  be  learnt  from  the  history  of  the 
matter  is,  that  pawning  was  originaUy  confined  to  the  upper 
classes,  and  that  as  habits,  houses,  garments,  and  ideas 
often  do,  it  has  settled  down  to  that  stratum  of  society 
which  now  practises  it,  and  that  legislation  on  the  subject 
commenced  when  it  was  about  half  way  down  in  its  progress. 
The  result  of  this  is,  to  teach  us  that  the  nearer  we  *keep  to 
the  present  time,  the  clearer  will  our  comprehension  of  the 
subject  be. 

The  Committee,  by  way  of  introduction  to  the  changes 
which  they  recommend,  most  of  which  we  shall  consider, 
say  (p.  5),  that  while  all  persons  are  free  to  buy  and  sell 
goods,  and  to  lend  money  upon  them  upon  such  terms  as 
they  may  mutually  think  best,  subject  to  the  general  pro- 
visions of  the  law,  any  restraints  upon  the  business  of  pawn- 
brokers should  be  kept  within  the  narrowest  limits  which 
the  necessity  of  the  case  demands.  They  regret  to  think 
that  from  the  necessities,  as  well  as  the  reckless  improvident 
habits  of  considerable  numbers  of  the  people,  it  is  desirable 
that  the  small  advances  which  they  obtain  from  pawnbrokers 
should  still  be  regulated  by  statute,  so  that  they  may  not 
be  subject  to  imposition  from  not  knowing  or  sufficiently 
understanding  the  conditions  under  which  their  goods  are 
pledged ;  but  as  this  reason  does  not  extend  to  transactions 
of  considerable  amount,  there  is  now  no  ground  for  interfering 
with  the  freedom  of  contract  in  such  dealings.  The  Com- 
mittee say  it  is  not  easy  to  determine  the  sum  at  which 
free  contract  should  take  the  place  of  statutory  regulation, 
but  they  are  of  opinion  that  the  limit  should  not  exceed  a 
loan  of  22.,  and  that  all  dealings  above  that  amount  should 
be  left  to  the  discretion  of  the  parties,  ^s,  however,  the 
public  has  long  been  accustomed  to  consider  the  business  of 
pawnbroking  regulated  by  law  to  the  extent  of  10/.,  the 
committee  recommend  that  where  no  special  contract  is  made, 
the  law  relating  to  dealings  under  2/.  should  be  the  measure 
of  the  implied  contract  between  the  parties,  and  govern  th^ 
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transaction.  With  regard  to  loans  under  2L,  the  Oommitiee 
think  it  desirable  that  the  scale  of  charges  should  be  simpler^ 
and  they  recommend  that  the  charge  for  interest  should  be 
one  halfpenny  per  month  for  every  2«.,  or  any  fraction 
thereof  advanced^  and  the  charge  for  duplicates  should  be 
one  halfpenny  for  advances  not  exceeding  10^.^  and  one  penny 
for  advances  above  10«.  The  Committee  recommend  that 
the  period  for  redemption  should  be  reduced  to  six  months, 
with  a  week's  grace^  and  that  goods  under  the  value  of  10#. 
if  not  redeemed  in  that  time,  should  become  the  pawn- 
broker's property;  that  goods  of  the  value  of  10*.  of 
upwards  should  be  redeemable  till  sold^  after  which  the 
pawnbroker  should  be  required  during  one  year  to  account 
for  the  surplus.  The  Committee  report  that  some  uncertainty 
is  said  to  prevail  respecting  the  liability  of  the  pawnbrokers 
to  make  good  the  value  of  the  pledge  above  the  amount 
lent  on  it,  in  case  of  fire,  and  they  recommend  that  he  should 
be  absolutely  liable,  within  the  time  of  redemption,  to  return 
the  pledge,  or  pay  its  estimated  value,  which  he  should  be 
at  liberty  to  fix,  and  state  on  the  duplicate,  and  that  he 
should  be  entitled  to  ensure  the  whole  of  his  liability.  The 
Committee  recommend  that  the  rate  of  charges,  together 
with  the  rules  for  forfeiting,  selling,  and  accounting  for 
the  pledge,  should  be  comprised  in  a  convenient  form  as  ai 
statutory  schedule,  which  should  be  printed  on  the  duplicate 
for  all  advances  under  40*.,  and  also  for  advances  above' 
that  amount,  when  no  other  contract  is  made. 

These  are  the  principal  changes  recommended  which  would 
affect  the  mutual  rights  of  pawner  and  pawnbroker.  One  of 
the  most  important  of  them  is  the  reduction  of  the  period  for 
redemption,  and  that,  coupled  with  the  provision  conferring 
an  absolute  title  to  the  pledge  in  the  pawnbroker,  after  that 
period,  in  the  case  of  deposits  of  a  less  value  than  10*.,  would, 
one  might  naturally  suppose,  enable  the  pawnbroker  t6  make 
advances  at  a  lower  rate  of  interest,  with  as  much  profit  in 
the  end  and  more  certainty  than  he  can  now  do ;  bul!^  if  th^^ 
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irecommendiitioii  c»f  the  CottHnittee^  as  to  the  scale  of  charges 
be  adopted^  this  will  be  hardlj  possible.  The  rate  of  interest 
at  present  varies  from  15  to  20  per  cent,  according  to  the  sum 
advanced,  but  the  Committee  recommend  a  rate  of  charge,  which 
will  tever  be  less  than  25  per  cent.  They  say  the  present 
scale  is  complicated,  ttnd  that  simplicity  is  much  to  be  desired, 
they  do  not  Say  anything  about  the  present  charge  being  too 
low  ;  one  is,  therefore,  surprised  io  fliid  that  simplicity  cannot 
be  attained  without  ft  considerable  increase  in  the  rate  of 
charges.  Tfe  can  well  imagine  that  the  poor  would  rather 
endure  the  complication  which  the  Committee  think  so  objec- 
tionable than  purchftse  the  desired  simplicity  on  these  terms. 
The  Committee  should  remember  that  the  poor  are  forced  by 
circumstances  to  take  a  lively  interest  in  fractions,  and  it 
would  surprise  us  mnch  to  hear  that  the  anxiety  for  simplicity 
would  meet  with  a  poor  man's  approval,  or  would  be  to  his 
advantage,  which  would  change  the  price  of  a  loaf  from  the 
complex  sum  of  6\d.  (a  charge  *'  di£5culty  and  sometimes  im- 
practicable to  Apply  to  current  dealings,"  p.  6)  to  the  simple 
sum  of  Id.  And,  indeed,  the  pawnbrokers  themselves  may 
view  the  proposed  increase  with  alarm,  fearing  that  its  adop- 
tion would  drive  their  customers  to  the  ''dolly-shop."  One 
of  the  objects  of  legislation  on  this  subject  being  the  protec- 
tion of  a  class,  whose  pawning  transactions  i&re  in  small  sums; 
the  suggestion  of  the  Committee  to  reduce  the  limit  of  statu- 
tory interference  to  dealings  where  not  more  than  2/,  are 
advanced,  seems  to  us  to  be  in  accordance  with  the  principle 
of  the  scheme,  and  to  be  sound ;  but,  as  this  suggestion  shows 
that  the  Committee  were  aware  of  the  object  above  alluded 
to,  some  of  their  recommendations  which  seem  to  press  some- 
what hardly  on  that  class  are  the  more  surprising. 

The  sentence  treating  the  subject  of  the  liability  of  the  pawn- 
brokers in  case  of  loss  is  somewhat  ambiguous  ;  if  it  means  that 
he  is  to  be  absolutely  liable  in  all  cases  of  loss,  we  cannot  ap« 
prove  of  it ;  for  to  hold  that  he  is  to  bestow  more  than  that 
care  ^hich  a  reiM6nabIe  manf  wotdd  take  of  his  own  property 
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would  be  harsh ;  bat  if  it  is  meant  to  extend  only  to  cases 
of  loss  by  fire,  the  recommendation  is  reasonable^  for  a 
prudent  man  might  be  expected  to  ensure  his  property, 
and  indeed  this  step  is  as  much  to  the  interest  of  the  pawn- 
broker as  of  the  customer.  The  recommendation  of  the  Com- 
mittee that  the  terms  of  the  contract  should  be  printed  on 
the  duplicate^  cannot  be  too  highly  commended.  It  is  carrying 
out  a  principle^  the  extension  of  which  is  very  desirable, 
namely,  taking  some  care  to  inform  the  people  what  are  the 
principles  which  govern  transactions  in  which  they  are  em- 
barking. It  is  true  that,  as  the  law  now  stands,  pawnbrokers 
are  bound  to  put  up  in  their  shops  the  rules  which  regulate 
their  dealings ;  but,  take  a  similar  case — ^the  bye-laws  hung 
up  in  a  railway  station.  How  many  passengers  are  aware 
of  the  conditions  on  which  they  are  travelliog?  A  mem- 
ber of  one  civilised  state  may  form  a  rough  idea  of  some 
of  the  laws  of  another,  for  instance,  the  laws  of  mine  and 
thine,  life  and  limb,  &c.,  but  if  an  Englishman  wished  to 
negotiate  a  loan  at  the  Mont  de  Pi6t£,  or  a  Frenchman 
at  an  English  pawnshop,  what  would  inform  him  of  its 
conditions,  but  some  such  course  as  is  recommended  by  the 
committee?  A  certain  amount  of  knowledge  of  the  kind 
of  laws  first  alluded  to  is  inseparable  from  a  man's  civilisa- 
tion, but  not  so  the  conditions  last  referred  to. 

We  have  now  passed  in  review  those  alterations  recommended 
by  the  Committee  which  directly  affect  the  contracting  par- 
ties. We  now  propose  to  consider  those  recommendations 
more  particularly  affecting  the  general  public  The  Com- 
mittee, after  giving  some  account  of  the  provisions  now  in 
existence  relating  to  search  for  and  the  summary  jurisdiction 
of  the  justices  in  the  case  of  goods  unlawfully  deposited, 
say,  that  whatever  may  be  the  value  of  the  provisions  for 
the  protection  of  the  public  against  the  unlawful  misappro- 
priation of  goods,  if  it  be  desirable  to  impose  restrictions 
on  the  pledging  of  goods  with  pawnbrokers,  it  is  equally 
desirable  to  impose  the  same  restrictions  on  the  deposit  of 
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goods  with  other  persons,  bat  they  think  the  best  secarity 
to  the  public  will  be  found  in  the  mere  liability  of  the 
receiver  of  goods  to  restore  them  without  compensation 
when  they  have  been  wrongfully  made  away  with  and  re- 
ceived by  him  without  due  care,  and  in  the  facility  which 
may  be  afforded  for  enforcing  that  liability  by  a  competent 
tribunal ;  but  that  compensation  should  be  paid  by  the  owner 
when  they  have  been  wrongfully  disposed  of  through  his 
own  negligence;  they  suggest  that  there  should  be  one 
general  law  for  the  whole  kingdom,  restraining  the  unlawful 
deposit,  sale,  &c.,  of  those  classes  of  goods  mentioned  in  the 
Pawnbrokers  and  Police  Acts,  and  regulating  the  conditions 
under  which  they  may  be  summarily  searched  for,  seized, 
and  restored  to  the  lawful  owner.  They  recommend  that  no 
license  should  be  granted  to  pawnbrokers  without  the  certifi- 
cate of  the  justices — as  on  certificates  to  dealers  in  intoxicating 
liquors — such  certificates  being  liable  to  be  withdrawn  on 
conviction  by  a  jury  of  fraudulent  dealing,  or  receiving  goods 
knowing  them  to  be  stolen. 

The  recommendation  relating  to  power  to  search  for  and 
seize  goods  under  certain  circumstances,  and  that  the  power 
should  be  ample  and  enforceable  with  facility,  is  the  strongest 
measure  advised  by  the  committee,  and  will  not,  we  believe, 
become  law  without  some  opposition,  and  it  frequently 
happens  that  the  stronger  a  measure  is,  the  more  is  the 
Btrength  required  to  carry  it  The  opposition  will  probably 
proceed  from  that  class  of  politicians  which  is  gifted  with 
more  zeal  than  discrimination,  and  who  would  wish  one  to 
believe  that  the  Constitution  is  in  danger  and  the  liberty  of 
the  subject  likely  to  be  curtailed,  if  one  man  is  not  allowed 
to  defraud  another  up  to  a  certain  point;  and  the  very 
mention  of  the  maxim,  ''Domus  sua  cuique  est  tutissimum 
refugium,"  has  the  effect  of  a  muUta,  and,  they  possessing 
many  of  the  characteristics  of  the  animal  to  which  that 
irritant  is  applied,  it  has  much  the  same  effect.  One  would 
not    believe   that  the  greed    for  popularity  would  prompt 
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men  to  display  so  much  ignonmce  of  fanduiental  legd 
principles;  or^  what  is  worse^  so  to  pervert  and  misapplj 
thenij  were  it  not  that  exhibitions  of  this  kind  are  not  nn- 
common^  and  are^  alas,  made  sometimes  bj  members  of  that 
profession,  the  distinguishing  epithets  of  which  are  *'  learned  " 
and  ''  honourable.''  We  should  not  dwell  so  long  on  this 
eccentricity  were  it  not  that  its  zeal  sometimes  succeeds  in 
marring  a  sound  scheme^  or  in  brining  about  a  compromise 
more  mischievous  than  complete  failure.  We  hope,  however^ 
that  those  members  of  the  Committee  who  agreed  to  this 
part  of  the  report,  will  resolve  to  carry  it  entire,  or  not  at 
all,  resting  assured  that  it  is  in  strict  accordance  with  legal 
principles,  and  that  there  is  a  doctrine  to  which  the  maxim 
mentioned  above  must  ever  be  subservient,  namely,  that 
the  public  safety  should  supersede  private  interests. 
The  report  closes  with  these  words — 

*'  The  Acts,  of  which  the  chief  defccis  have  now  been  noticed, 
are  in  such  an  unsatisfactory  form  that  your  committee  recommend 
that  they  should  be  wholly  repealed,  and  that  one  general  law  for 
the  United  Kingdom  should  be  passed,  regulating  the  business  of 
pawnbroking  as  suggested  by  this  report,  and  that  another  general 
law  should  be  passed  regulating  the  summary  jurisdiction  of  jus- 
tices, respecting  the  illegal  disposition  of  the  several  classes  of  goods 
for  which  special  proYision  is  now  made  in  the  Pawnbrokers  Ac^ 
and  Metropolitan,  and  other  Police  Acts." 

The  mention  of  the  unsatisfactory  fonuj  and  the  reoom'- 
mendation  by  the  committee  of  the  entire  repeal  of  the  Acts 
under  their  consideration,  is  so  often  the  concluding  advice 
of  Commissions  and  Select  Committees,  that  its  recurrence 
almost  provokes  a  melancholy  smile,  but  as  the  investigation 
of  this  evil,  and  the  consideration  of  its  remedy  would  be 
too  great  a  digression^  we  must  here  dismiss  the  subject  and 
smile  in  silence* 
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CONSERVAtlSM  is  a  radical  ctaracteristio  of  the 
English  race.  We  do  not  use  the  term  in  a  party 
eense^  and  if  oalled  upon  to  prove  the  assertion  we  should 
cite  the  records  of  English  revolutions.  In  our  times  of 
political  convulsion  not  only  have  customs  and  laws  heen 
preserved  in  their  integrity  and  vigour,  but  the  political 
changes  were  generally  as  few  as  possible. 

The  French  in  the  period  of  revolution  insisted  upon  having 
all  things  new.  They  invented  a  new  division  of  time,  they 
coined  new  names  for  the  days  and  seasons,  and  they  de- 
vised a  bran  new  religion.  The  English  revolutions  were 
for  the  defence  or  assertion  of  popular  rights  denied  or  in 
abeyance,  and  the  changes  were  always  more  personal  than 
political.  Yes,  a  noble  veneration  for  the  past,  a  life-giving 
conservatism  is  the  inherent  characteristic  of  our  race.  Tet 
there  is  a  readiness,  we  might  almost  say  an  impatience, 
to  reform  which,  to  the  superficial  observer,  seems  antago- 
nistic to  the  spirit  of  conservatism.  But  the  antagonism  is 
only  seeming.  Englishmen  reform  in  hot  haste  to-day  that 
they  may  avert  the  danger  of  revolution  to-mOrrow.  We 
are  persuaded  that  most  of  those  who  now  admit  the  House 
of  Lords  should  be  reformed  do  so  because  they  fear  that 
unless  a  reform  takes  place  the  very  existence  of  the  Upper 
Chamber  will  be  in  jeopardy. 

There  is  a  natural  and  creditable  reluctance  to  interfere' 
with  an  institution  co-eval  with  our  national  life,  an  institu- 
tion honourably  associated  with  the  most  glorious  pages  of 
our  history,  which  is  of  the  highest  social  respectability, 
and  is  essentially,  strongly,  and  exclusively,  English.  The 
House  of  Lords  is  unique.  Such  an  assembly  exists  no- 
where out  of  England,  and  cannot  be  created.  We  have  an 
Ikereditary  peerage  i^Hated  to  the  people/  even  as  the  tree 
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18  to  its  root  By  a  series  of  happy  accidents^  our  peeri^e^ 
though  limited  and  rich,  has  been  constantly  and  abundantly 
recruited  from  the  people ;  and  at  great  political  crises  its 
might  has  been  used  in  defence  of  popular  right.  Our 
nobles  have  not  reposed  on  their  hereditary  laurels  but  have 
ever  been  foremost  in  the  service  of  the  country.  We  do 
not  refer  to  illustrious  warriors  and  famous  jurists^  because 
we  may  be  told  that  in  their  case  ennoblement  was  the 
reward  of  merit  But  it  happens  that  at  all  times  there 
have  been  peers  conspicuous  for  great  talents  and  for  skill  in 
the  conduct  of  public  af&irs.  What  an  array  of  hereditary 
men  of  mark  is  there  now  in  the  House  of  Lords  I  Derby, 
Grey^  Russell,  Salisbury,  Granville,  Bichmond,  Argyle,  and 
a  long  roll  of  peers  who  are  eloquent  debaters  and  able 
administrators.  No  wonder  the  majority  of  Englishmen  are 
loth  to  lay  hands  on  such  an  institution,  and  that  they  reply 
to  the  abolitionists  with  a  defiant  Ko,  and  that  they  bid  the 
reformers  to  let  the  House  of  Lords  alone. 

But  there  are  signs  and  portents  that  the  House  of  Lords 
will  not  be  let  alone.  The  reformers  have  influential  sup* 
port.  The  cry  for  reform  is  echoed  by  the  Prime  Minister 
for  we  have  no  choice  but  to  class  him  as  a  reformer,  unless 
we  hold  him  to  be  an  abolitionist,  and  that  we  are  not  justified 
in  doing*  In  reference  to  the  refusal  of  the  House  of  Lords 
to  discuss  the  Ballot  Bill  in  August  last,  Mr.  Gladstone 
wrote  as  follows  to  a  Leeds  Association : — 

'^  It  is  scarcely  needful  for  me  to  assure  yon  that  I  regret  alike 
the  vote  and  the  grounds  of  the  vote  for  the  rejection  of  the  Bill. 
Nor  do  I  less  regret  its  consequences,  for  I  am  mindful  of  the  signal 
services  which  history  shows  to  have  been  rendered  to  this  country 
by  its  nobles ;  of  the  high  character,  activity  in  duty,  and  wide  and 
useful  influence  of  very  many  members  of  that  body,  as  well  as  of 
the  serious  difficulties  which  other  countries  have  experienced  in 
providing  means  fur  the  discharge  of  the  functions  now  entrusted 
to  it  by  the  constitution.^ 

Bearing  in  mind  that  the  writer  of  the  above  is  the  Prime. 
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Minister,  we  most  admit  that  it  is  an  important  declaration 
of  opinion^  couched  in  language  singularly  explicit.  Mr, 
Ghidstone  does  not  say  that  the  vote  on  the  Ballot  Bill  may 
affect  the  stability  of  the  House  of  Lords,  but  he  savs  em- 
phatically, that  one  of  the  consequences  is  the  prospective 
abolition  of  the  House  of  Lords.  As  the  right  honourable 
gentleman  declares  that  he  regrets  this  consequence,  we 
are  bound  to  assume  he  would  prefer  reform  to  abolition. 
But  whatever  the  intent  of  Mr.  Gladstone,  we  may  be  sure 
that  when  the  First  Minister  of  the  Crown  deliberately 
appends  his  name  to  such  a  declaration,  the  matter  will  not 
rest,  and  if  we  will  not  consent  to  the  abolition  of  the 
Second  Chamber,  we  must  grapple  with  the  question, 
the  delicate,  difficult,  and  vital  question,  of  the  reform  of 
the  House  of  Lords.  We  propose  to  submit  some  considera- 
tions and  suggestions,  showing  that  the  reform  of  the  House 
of  Lords  is  compatible  with  the  maintenance  of  the  dignity 
and  authority  and  usefulness  of  that  august  assembly,  and, 
indeed,  with  a  great  enhancement  of  its  dignity,  authority, 
and  usefulness. 

In  his  Leeds  letter,  Mr.  Gladstone  intimates  that  the  abo- 
lition of  the  House  of  Lords  will  deprive  the  country  of  the 
services  and  useful  influence  of  its  nobles.  What  Mr.  Glad- 
stone must  mean  is  our  nobles  render  us  the  best  service 
as  a  distinct  Legislative  Chamber.  Abolish  the  House  of 
Lords,  and  our  nobles  will  not  be  able  to  serve  the  country 
as  a  House  of  Lords,  but  they  will  not  be  excluded  from  any 
other  department  of  the  public  service.  They  will  be  eligible 
for  the  army,  the  navy,  and  the  various  civil  offices,  home, 
diplomatic,  and  colonial.  Shutting  up  the  Fainted  Chamber 
will  not  prevent  the  nobles  discharging  public  duties,  local  and 
imperial.  There  is  no  analogy  between  the  position  of  the 
English  House  of  Lords  and  that  of  the  French  nobility  in 
1789.  The  latter  were  the  dominant  power  of  the  State; 
and  they  enjoyed  privileges  and  monopolies  inimical  to  the 
rights  of  the  people.    Now  the  House  of  L^rds  is  certainly 
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not  the  dominant  power,  and  the  peeiv  have  no  monopdUea 
or  privileges  save  some  heraldio  and  ceremonial  privileges, 
which  are  intrinsically  worthless^  and  are  neither  burdensome 
nor  injurious  to  the  commonaltj.  If  the  House  of  Lords  were 
abolished,  the  power  of  the  House  of  Commons  would  not  be 
increased,  and  the  peers  would  not  lose  any  dignity  or  power, 
except  that  which  appertains  to  their  constituting  a  separate 
Chamber  of  the  Legislature.  Lideed,  it  is  possible  that  the 
peers  might  offer  a  half-hearted  and  languid  opposition  to  the 
abolitionists.  In  his  county^  in  society,  at  public  meetings, 
in  the  public  service,  a  peer  is  powerful  and  respected,  but 
what  is  he  in  Parliament?  For  the  greater  part  of  the  Session 
he  has  little  to  do,  so  that  whilst  the  Commoner  sits  for  hours 
before  dinner,  and  continues  sitting  until  morning,  the  peer, 
with  few  exceptions,  begins  his  Parliamentary  business  at  five 
o'clock,  and  gets  home  to  a  seven  o'clock  dinner.  If  the 
Lords  reject  an  important  Bill,  they  are  denounced  as  obstruc- 
tives, and,  in  a  subsequent  Session,  are  compelled  to  rescind 
their  vote.  Is  it  not  likely  that  the  peers  may  think  the 
existence  of  the  House  of  Lords  contributes  neither  to  their 
authority  nor  influence,  but,  on  the  contrary,  lessens  the 
one  and  impairs  the  other  ? 

Further,  the  abolition  of  the  House  of  Lords  would  not 
keep  the  peers  out  of  Parliament.  Ceasing  to  be  hereditary 
legislators,  they  would  be  elegible  as  candidates  for  the 
House  of  Commons,  and  their  riches,  their  territorial  and 
social  influence,  and  their  talents,  would  insure  their  return 
both  for  counties  and  boroughs.  Except  that  the  peers 
would  be  the  elect  of  constituencies,  we  should  return  to  the 
earliest  condition  of  Parliament  when  the  Lords  and  Com- 
mons sat  in  one  Chamber.  We  have  no  precise  or  trust- 
worthy account  of  the  separation  of  the  Lords  and  Commons, 
but  it  is  highly  probable  that  Sir  Edward  Coke  is  correct 
in  stating  that  it  was  the  work  of  the  Commons.  We 
know  the  Commons  have  always  shown  a  wise  jealousy  of 
the  peerage,  and  that  it  is  held  to    be  unlawful  for  any 
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peer  to  take  part  in  a  Parliamentary  election.  If  there  is 
^ny  £orce  in  the  ailment  of  the  abolitionists,  that  the 
peers  are  political  obstnictiyes^  it  appears  to  us  a  strong 
reason  for  maintaining  the  House  of  Lords,  since  if  the  Upper 
Chamber  is  abolished  there  will  be  a  number  of  peers  in 
the  House  of  Commons^  and  every  noble  member  will  keep 
out  a  Commoner. 

When  we  look  into  the  indictment  against  the  House  of 
Lords  we  find  the  si^rn  and  substance  of  it  is  that  the 
Chamber,  not  elected  by  the  people,  hinders  the  work  of  the 
Chamber  elected  by  the  people.  The  veto  power  of  the 
House  of  Lords  is  condemned.  We  need  not  discuss  the 
suggestion  of  crenting  life  peerages,  because  that  would  not 
in  any  degree  remedy  the  alleged  evil.  Whether  the  second 
Chamber  is  hereditary,  or  elective,  or  selected,  there  will  be 
a  conflict  of  authority  if  the  two  Chambers  are  vested  with 
equal  power.  And  this  is  generally  admitted,  for  we  are 
told  that  the  function  of  the  House  of  Lords  should  not  be 
to  veto  the  Acts  of  the  Commons,  but  to  deliberate  on  them, 
to  suggest  amendments,  and  occasionally  to  prevent  hasty 
legislation-  Now  the  Hou^e  of  Lords  does  not  in  fact  ex- 
ercise a  veto-power,  and  for  the  sufficient  reason  that  it  has 
not  a  veto-power  save  in  theory.  We  know  that  an  actual 
balance  of  power  is  a  dream  that  cannot  be  realised.  In  every 
State  there  is  a  dominant  power,  and  in  England  the  dominant 
power  is  the  House  of  Commons.  The  House  of  Lords  can 
do  no  more  than  postpone  the  legislation  of  which  it  does  not 
approve,  and  so  sensible  are  the  peers  of  the  rights,  id  est^  of 
the  supremacy,  of  the  Commons  as  the  representatives  of  the 
people,  that  they  do  not  even  delay  the  legislation  of  which 
they  disapprove*  if  it  has  been  plainly  demanded  by  the 
voice  of  public  opinion.  No  one  supposes  that  a  majority  of 
the  House  of  Lords  was  in  favour  of  the  disestablishment  of 
the  Irish  Church,  but  as  the  question  was  submitted  to  the 
electors^  and  the  result  was  a  large  majority  in. favour  of 
the  measure  the  Iwh   Church  Bill  was  promptly  passed. 
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We  doubt  not  if  the  Ballot  Bill  had  been  in  like  manner 
submitted  to  the  electors,  with  a  like  result,  that  the  Lords 
would  have  passed  the  Bill  even  though  it  was  sent  up  to 
them  in  August.    However  that  may  be,  the  Catholic  Eman- 
cipation Act,  the  Reform  Bill  of  1832,  the  Repeal  of  the 
Corn  Laws,  and  the  history  of  other  measures,  prove  that 
the  House  of  Lords  does  not  exercise,  and  truly  does  not 
possess,  the  power  of  veto.    It  does  not  materially  strengthen 
a  Conservative   ministry    because    there  is  a  Conservative 
majority  in  the  Lords;  and  a  Liberal  ministry  takes  office 
and  carries  on  the  business  of  legislation,  although  the  Liberal 
party  is  in  a  minority  in  the  Upper  Chamber.     There  is  a 
tacit,  but  emphatic,  admission  that  the  House  of  Lords  does 
not  possess  that  veto-power  except  in  theory,  for  on  a  change 
of  ministry  there  is  no  regard  paid  to  the  division  of  parties 
in  the  Lords.     What  then    do  reformers  require?    There 
will  be  no  substantial  gain  by  a  formal  alteration  of  the  con- 
stitution, bringing  the  theory  into  harmony  with  the  practice. 
What  reformers  want  is  to  define  and  limit  the  postponing 
power  of  the  House  of  Lords.     How  can  this  be  done  ?     The 
bare  taking  away  of  the  veto  right  of  the  Lords  will  not 
do,  because  the  Upper  House  would  then  be  only  a  Chamber 
of  Debate,  with  no  more  authority  than  a  private  debating 
society,  and  the  House  of  Lords  would  be  virtually  abolished. 
The  same  objection  does  not  apply  to  giving  the  House  of 
Commons   a    conditional  authority  to    make   Parliamentary 
enactments  in  spite  of  the  dissent  of  the  Lords.     Thus,  sup- 
pose a  Bill  has  been  rejected  by  the  Lords,  it  might  be  the 
privilege  of  any  member  of  the  House  of  Commons  to  move 
that  the  said  Bill  do  become  law  by  the  authority  of  the  Com« 
mons,  and  the  assent  of  a  minority  of  the  Lords,  and  if,  on  a 
division,  the  motion  was  carried  by  a  majority  of  say  seventy, 
the  Bill  shall  be  deemed  to  be  passed,  only  awutmg  the  assent 
of  the  Sovereign  to  become   law.      That   is,  if  a  majority 
of  seventy  in  the  Commons  is  in  favour  of  the  course^  the 
dissent  of  the  majority  in  the  Lords  shall  be  treated  as   k 
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protest  only^  whilst  the  assent  of  the  minority  in  the  Lords 
shall  be  treated  as  the  assent  of  the  Upper  House  to  the 
measnre. 

The    majority  of  seventy  seems  to  us  a  fair  minimum. 
Sappose  640  members  votedj  the  minimum  majority  of  seventy 
would  imply  that  a  Bill  was  to  become  law  in  spite  of  the  re-- 
jection  of  the  House  of  Lords^  and  in  spite  of  a  minority  of 
285  in  the  Commons,    Surely  a  measure  which,  under  such 
circumstances,  does  not  command  a  majority  of  seventy,  can- 
not be  so  urgent  in  the  opinion  of  the  electors  as  to  necessitate 
the  disregard  of  the  rejection  of  the  House  of  Lords.     But 
the  number  of  the  majority,  though  of  great  moment,  does 
not  affect  the  main  principle  of  the  plan^  which  is,  that  a  Bill 
•rejected  by  the  Lords,  may  become  law  by  the  authority  of 
the  Commons  and  of  the  minority  of  the  Lords,  provided  a 
certain  minimum  majority  of  the  House  of  Commons  votes 
for  the  adoption  of  the  course.    But  what  will  this  plan  leave 
the  House  of  Lords  ?    Will  it  leave  it  a  vestige  of  power?    It 
does  not  take  from  it  the  power  of  veto,  for,  as  we  have  seen, 
it  does  not  now  possess  the  right  except  in  theory.    It  will 
enable  the  House  of  Lords  to  vote  according  to  its  opinion, 
without  coming  into  contact  with  the  will  of  the  nation.  It  will 
put  an  end  to  the  derogatory  necessity  of  rescinding  votes  under 
the  coercion  of  the  House  of  Commons.    At  present,  the 
House  of  Lords  can,  if  it  chooses,  put  off  a  measure  for  one, 
two,  or  more  Sessions,  though,  as  we  have  already  remarked, 
it  does  not  do  so  when  the  will  of  the  nation  has  been  clearly 
asserted  at  the  polling   booths.      By  the  plan  we  propose, 
the  House  of  Lords  will  not  be  able  to  prevent  the  imme-^ 
diate  passing  of  a  Bill,  provided  the  immediate  enactment  is 
deemed  urgent  by  a  certain  minimum  majority  of  the  Com- 
mons.    The  House  of  Lords  will  not  under  all  circumstances 
be  able  to  put  off  legislation  for  one  or  two  Sessions,  but 
it  will  have  the  power  of  compelling  the  House  of  Commons 
to  consider  the  expediency  of  passing  the  Bill,  and  it  will 
have  no  responsibility    before  the  country,  either  for  the 
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passing  of  tbe  Bill*  or  its  rejection.  If  a  certain  minimuiA 
majoritj  of  the  representatives  of  the  people — and  anj  number 
might  be  agreed  on,  seventy,  or  forty,  or  even  thirty— willed 
it,  a  Bill  would  become  law,  in  spite  of  the  adverse  vote  of 
the  House  of  Lords. 

Bat  such  a  change  in  the  law  of  the  constitution  would, 
unless  accompanied  with  another  change,  deprive  the  House 
of  Lords  of  the  most  useful  and  important  function  that  apper- 
tains to  a  Second  Chamber.  It  may  sometimes  happen  that 
the  House  of  Commons,  under  the  undue  pressure  of  a 
minister,  or  from  a  misconception  of  the  public  interest  and 
public  opinion,  will  pass  bills  which  are  not  approved  of  by 
the  electors.  One>  and,  as  we  think,  a  foremost  advantage 
of  a  second  and  non-elective  chamber*  is  that  it  can  enforce 
an  appeal  to  the  constituencies.  Give  the  House  of 
Commons  the  power  to  pass  biUs^  in  spite  of  the  rejection 
of  them  by  the  Lords,  and  for  seven  years,  that  is,  until  a 
Parliament  expires  by  the  effluxion  of  time,  a  minister,  with 
a  majority  in  the  Commons,  might  defy  the  will  of  the  nation, 
and  be>  in  &ust,  a  despotic  ruler ;  for  we  must  not  expect  the 
Sovereign  to  exercise  her  prerogative  of  dissolving  Farlia- 
ment,  except  on  the  advice  of  her  constitutional  advisers.  A 
constitutionally  immoral  compact  might  be  made  between 
the  minister  and  his  supporters.  The  minister  might  say  to 
his  followers — **  If  you  do  not  pass  my  measures  I  shall 
advise  a  dissolution,  and  put  you  to  the  cost  and  risk  of  an 
election,"  and  the  various  sections  of  his  party  might  seve- 
rally say  to  the  minister — *^  Support  this  and  that  measure 
to  oblige  us,  and  we  will  pass  your  measures."  Therefore* 
if  we  formally  recognise  the  legislative  supremacy  of  the  House 
of  Commons,  and  if  we  take  from  the  House  of  Lords  the 
power  of  delaying  legislation,  we  ought  in  some  way. con- 
tinue to  the  House  of  Lords  the  power  to  compel  an  appeal 
to  the  people.  And  this  might  be  effected  by  enacting  thi^t 
if,  in  a  third  or  any  subsequent  Session  of  a  Parliament*  thQ 
House  of  Commons  passes  a  Bill  over  the  vote  of  the  Howe 
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of  Lordsi  it  shall  be  the  privilege  of  any  Peer  to  move  that 
a  humble  address  be  presented  to  Her  Majesty,  setting  forth, 
that  in  the  opinion  of  their  Lordships'  House  it  is  expedient 
that  the  constituencies  should  be  consulted,  and  praying 
Her  Majesty  to  dissolve  the  Parliament  and  to  call  a  new 
Parliament.  If  this  motion  is  carried  by  a  majority  of,  say, 
seventy,  the  address  should  be  presented,  and  it  should  be 
deemed  to  be  the  constitutional  duty  of  the  Sovereign  to 
comply  with  the  prayer  thereof,  and  to  dissolve  Parliament 
at  the  period  of  the  current  year  that  the  ministry  may  advise 
to  be  most  convenient. 

This  we  submit  would  be  a  protection  for  the  rights  of 
the  people,  and  it  would  conduce  to  harmonious  action  be- 
tween the  two  Houses.  The  Lords  would  be  careful  not 
to. abuse  their  power.  Unless  they  were  well  assured  that 
the  constituencies  were  non-content  with  the  existing  House 
of  Commons,  they  would  not  petition  for  a  dissolution,  and 
incur  the  risk  of  a  rebuff  and  a  defeat  at  the  polling  booths. 
On  the  other  hand,  the  power  reserved  to  the  Lords  would 
render  the  House  of  Commons  very  careful  not  to  simul- 
taneously defy  both  the  Lords  and  the  people.  We  may  rely 
on  the  first  two  sessions  being  devoted  to  the  hustings 
programme,  and  when  the  third  session  came,  the  majority 
would  not  attempt  to  pass  a  Bill  over  the  vote  of  the  Lords 
unless  confident  that  on  an  appeal  the  electors  would  support 
the  proceeding.  Thus  the  plan  of  which  we  have  pre- 
sented a  bare  outline  would  reconcile  the  theoretical  with 
the  actual  power  of  the  Lords.  It  would  prevent  the  post- 
ponement of  legislation  demanded  by  the  majority  of  the 
constituencies,  but  it  would  also  prevent  a  minister,  with  a 
majority  in  the  Commons,  ignoring  the  will  of  the  people, 
and  it  would  dispose  the  Houses  to  treat  each  other  with  due 
respect.  We  will  not  now  further  insist  upon  the  advan- 
tages of  the  plan  we  have  ventured  to  submit  after  much 
anxiotts  thought,  but  we  ask  the  reader  to  consider  it  with- 
oat  pMJudioe,  and  we  h(^  the  conclusion  arrived  at  will 
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be  that  our  proposals  do  no  Tiolenoe  to  the  spirit  of  the 
ooDstitation^  and  that  they  are  practicable* 

In  compariaon  with  the  foregoing,  our  next  point  is  of 
secondary  importance,  but  it  is  nevertheless  a  matter  that 
concerns  the  reputation,  the  authority,  and,  indirectly,  the 
very  existence  of  the  House  of  Lords.  We  mean  that  the 
House  of  Lords  must  have  more  work  to  da  The  House  of 
Commons  is  overworked,  and  the  arrears  of  legislation  are 
so  heavy  that  there  is  a  talk  of  the  need  of  local  Par- 
liaments for  the  great  divisions  of  the  United  Kingdom. 
The  Lords  have  the  will  and  the  ability  to  do  a  good  share  of 
the  work,  and  there  is  a  part  of  the  work  which  they  could 
undertake  without  any  interference  with  the  privileges  of  the 
Commons.  As  the  Cabinet  is  always  composed  of  ministers 
sitting  in  both  Houses,  it  might  have  been  supposed  thai  a 
division  of  the  business  would  be  arranged.  But  such  is 
not  the  case,  and,  therefore,  legislation  is  in  arrears,  whilst 
the  House  of  Lords  is  kept  in  enforced  idleness.  One 
remedy  for  this  would  be  a  conference  between  the  two 
Houses  at  the  opening  of  the  session  to  arrange  what  Bills 
shall  be  introduced  in  the  Lords.  When  a  Bill  has  been 
debated  on  the  second  reading,  and  adjusted  in  Committee 
in  the  Lords,  it  will  occupy  far  less  time  in  the  Commons, 
particularly  as  during  its  passage  through  the  Lords  it 
will  be  throughly  criticised  by  the  public  press.  It  is  hard 
to  conceive  any  tangible  adoption  to  such  a  division  of  laboun 

We  have  another  suggestion  to  offer  in  respect  to  the 
Lords'  share  of  the  business  of  Parliament,  which,  we  think, 
is  worthy  of  consideration.  We  have  constantly  to  deplore 
the  weary  delay  and  the  provoking  inefficiency  of  the  legal 
legislation.  Now,  this  is  a  department  of  legislation  for  which 
the  House  of  Lords  is  especially  qualified,  because  the  most 
eminent  and  experienced  jurists  are  members  thereof.  Why 
then  should -it  not  be  a  rule  of  Parliament  that  all  Bills 
relating  to  the  amendment  of  the  law  are  to  be  introduced 
in  the  House  of  Lords?    Can  any  one  doubt  that  sooh  a 
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Bjrstem  would  farther  the  work  of  the  amendment  of  the  law  ? 
According  to  the  constitution  of  the  consilium  regis  the  Lords 
have  a  right  to  the  advice  of  the  judges,  the  law  officers  of 
the  Crown,  and  the  serjeants-at-law.  The  Attomey-and 
Solicitor-General  are  members  of  the  House  of  Commons,  and 
there  is  now  no  reason  for  consulting  the  Serjeants,  But 
Buppose  all  the  judges  of  the  Superior  Courts  of  both  sides  of 
Westminster  Hall  were  summoned  to  attend  the  House  of 
Lords  for  the  purpose  of  speaking  and  advising  on  legal 
Bills,  but  without  the  privilege  of  voting.  "Would  not  that 
give  us  the  best  possible  assembly  for  legal  legislation  ?  We 
admit  that  the  judges  who  are  the  interpreters  of  the  law 
should  not  be  the  law  makers,  though,  by  the  way,  the 
judges  who  sit  in  the  House  of  Lords  as  peers  take  an  active 
and  leading  part  in  the  making  of  laws.  But  the  plan  we 
propose  would  not  transform  the  judges  into  law  makers;  they 
would  only  offer  Parliament  the  benefit  of  their  learning  and 
personal  experience. 

When  the  Lords  have  much  to  do  there  is  no  doubt  that 
iheir  lordships  will  attend  to  the  business  of  Parliament,  yet 
we  hold  that  the  present  rule  of  three  Lords  forming  a 
quorum  ought  to  be  amended,  and  that  a  quorum  ought 
not  to  be  less  than  thirty.  If  it  is  necessary  to  insist  upon 
a  quorum  of  forty  in  the  House  of  Commons,  where  the 
inducements  for  attendance  are  many  and  urgent,  a  similar  and 
rule  should  apply  to  the  Lords;  and  allowing  for  the  difference 
in  the  number  of  members,  a  quorum  of  thirty  would  be 
about  equal  to  a  quorum  of  forty  in  the  Commons. 

There  is  one  question,  that  of  the  Spiritual  Peerage, 
in  connection  with  the  reform  of  the  House  of  Lords,  to 
which  marked  prominence  is  given  by  those  who  assail  the 
Upper  Chamber.  The  dislike  to  the  bishops  being  in  the 
House  of  Lords  always  has  existed,  is  growing  stronger,  and, 
in  our  opinion,  will  result  in  the  abolition  of  the  Lords  Spiritual 
as  an  estate  of  the  realm.  The  policy  of  toleration  has  begotten 
a  policy  pf  religions  equality,  and  we  cannot  be  surprised 
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that  dissenters,  both  Boman  Catholic  and  Protestant^  olijeet 
to  the  hierarchy  of  the  Establishment  sitting  in  the  Hoase  xA 
Lords;  bat,  putting  aside  the  abstract  argnment  of  right, 
let  us  see  if  the  presence  of  the  bishops  in  PariiEment 
is  justified  by  any  necessity,  or  even  show  of  necessity. 
The  stock  argument  that  the  national  Church  ought  to  be 
represented  in  the  national  Parliament,  is  very  shallow*  A 
national  Church  is  the  very  church  that  does  not  require  a 
special  representation  in  the  national  Parliament;  and  then 
if  the  national  Church  is  to  be  represented  in  the  Lords,  why 
not  in  the  Commons  P  Further,  we  have  to  inquire  wheth^, 
for  the  interest  of  the  Church,  it  is  expedient  to  hare  the 
Bishops  in  Parliament?  Surely  not  when  the  majority  of 
the  Lords  are  members  of  the  Church*  The  votes  of  the  26 
spiritual  Peers  cannot  conlxol  the  resolution  of  an  assembly 
of  upwards  of  480  members,  and  as  to  the  advocacy  of  the 
Bishops,  it  is  obvious  that  there  are  other  channels  for 
bringing  their  arguments  to  the  notice  of  Parliament*  If  we 
assert  that  the  Bishops  ought  to  be  in  Parliament  to  protect 
the  interests  of  the  Church,  Boman  Catholics  and  Protestant 
Dissenters  will  demand  a  special  representation  in  Parliament 
to  protect  the  interests  of  their  Churches*  We  believe  that 
the  parliamentary  representation  of  the  Church  is  a  source 
of  weakness  and  not  of  strength*  Three-fourths  of  those 
who  are  in  favour  of  tiie  disestablishment  of  the  State 
Church,  have  no  other  argument  than  the  presence  of  the 
Bishops  in  the  House  of  Lords.  For  the  sake  of  the  Church 
it  will  be  better  for  the  Bishops  to  cease  to  be  legislators* 
Nor  do  the  Bishops  strengthen  the  House  of  Lords,  but, 
on  the  contrary,  are  a  cause  of  unpopularity,  and  even 
odium.  As  a  rule,  the  Bishops  take  no  part  in  political 
business,  and  the  propriety  of  this  course  is  universaUy 
acknowledged.  It  would  be  grossly  indecorous  for  bishope 
to  be  zealous  politicians  and  to  join  in  the  war  of  partiesi. 
When  bishops  do  vote  on  political  questions  they  are 
censured  by  one  side  or  the  other,  and  it  is  asked  what 
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is  the  use  of  a  bishop  if  he  is  away  from  his  diocese. 
Bishops  in  the  Hoiise  of  Lotds  appear  to  be  out  of  their 
right  place^  sinc^  thej  are  tnembers  of  an  assembly  with 
the  work  of  which  thej  cannot  interfere  without  shocking 
the  public  sense  of  propriety.  Our  impression  is  that  the 
Lords  Spiritual  will  not  long  form  one  of  the  estates  of 
the  realm;  and  nelthel^  for  the  sake  of  the  Churchy  nor  for 
the  sake  of  the  State,  will  there  be  cause  to  regret  the  Act 
that  deprives  the  Bishops  of  their  seats  in  the  House  of 
Lords. 

Sometimes  we  hear  government  hj  party  spoken  of  as 
an  evil,  but  history  teaches  us  that  where  there  is  not  gov- 
ernment by  party,  there  is  government  by  faction,  and  that 
no  other  form  or  mode  of  free  government  hs^s  been  dis- 
covered or  invented  except  government  by  party.  Yet  now 
and  then  there  ar6  questions  which  ought  not  to  be  made 
party  questions,  and  the  reform  of  the  House  of  Lords  is 
one.  May  we  approach  it  and  deal  with  it  in  a  truly 
conservative,  and  yet  in  a  truly  liberal  spirit.  May  we 
be  mindful  of  the  exceeding  weight  of  glory  that  has 
been  bequeathed  to  us,  and  of  the  heavy  and  dread 
responsibility  therewith  entailed.  Is  it  not  enough  for  us 
if  we  leave  unimpaired  to  our  children  the  splendid  heritage 
we  have  received  from  our  fathers  T  That  is  inlpossible,  for 
there  is  no  pause  in  the  career  of  a  race  or  a  nation.  There 
is  ever  a  forward  or  a  backward  movement^  and  therefore 
never  an  instant  of  standing  still.  We  cannot  leave  to  our 
posterity  the  heritage  just  as  we  have  received  it  from  our 
ancestors.  It  will  be  worse  or  better.  Worse,  if  we  are 
stricken  withni  madness  iot  change,  and  without  reason  pull 
down  our  ancient  institutions,  for  though  the  work  of  cen- 
turies may  bd  destroyed  in  a  day  it  cannot  be  quickly  rebuilt. 
W(»rse,  too,  if  our  veneration  for  the  past  degenerates  into  a 
morbid  superstition,  if  afraid  to  reform  we  conserve  defects, 
until  decay  begets  revolution,  and  revolution  come  too  late 
to  silve  the  empire  from  ruin.    But  we  shall  fulfil  our  sacred 
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duty  to  the  past^  we  shall  be  faithful  stewards  and  merit 
the  applause  and  gratitude  of  the  generations  that  will  follow 
ns,  i{  resolutely  cleaving  to  all  that  is  good  we  are  not  less 
resolute  in  the  work  of  needful  reform.  It  is  with  such 
and  in  such  a  spirit  that  the  men  of  erery  party  and  of 
every  political  creed  ought  to  discuss  the  impending  ques- 
tion of  the  Iteform  of  the  House  of  Lords. 

John  Baker  Hopkiks. 


Art.  VI.— legal    EDUCATION. 

AS  most  of  the  readers  of  this  Journal  have  been  attend* 
ing  to  their  legal  education  every  day  and  all  day 
long,  for  some  years  past^  and  have  either  said,  heard,  written, 
or  read  a  great  deal  of  what  has  passed  in  and  out  of 
Parliament  on  the  subject,  it  is  just  possible  that  the  title  of 
this  article  may  not  thrill  them  with  any  anxiety  to  go  further. 
But  we  do  not  intend  to  consider  here  that  branch  of  the 
subject  which  has  now,  happily,  for  some  time  past  come  within 
the  focus  of  thought,  and  received  a  place  among  those  topics 
which  engage  the  attention  of  capable  men.  The  theme  we 
wish  to  take  up  is  thousands  of  years  old,  and  though  it  has 
been  reproduced  from  time  to  time,  the  movement  we  wish 
to  dwell  particularly  upon  has,  so  far  as  we  know,  been  lately 
altogether  omitted ;  we  hope  to  show  that  it  is  a  matter  which 
should  not  be  dismissed  without  discussion. 

Now-a-days,  a  man  who  is  considered  educated  has  some 
knowledge  of  the  elements  and  properties  of  the  air  he 
breathes,  the  food  he  eats,  and  the  water  he  bathes  in ;  he 
knows  something  of  the  structure  of  the  human  frame;  he 
does  not  look  **  with  brute  unconscious  gaze "  on  the  inte- 
resting and  beautiful  objects  of  the  Universe  with  which  he 
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is  sanrounded ;  for,  having  stadied  their  nature  and  construc- 
iioD,  he  has  eyes  to  see ;  he  is  acquainted  with]  the  formation 
of  the  earth's  crust,  and  he  knows  more  or  less  of  what  has 
been  thought,  written,  and  done  upon  it  for  the  last  few 
housand  years ;  and  his  classical  training  enables  him  to 
express  his  ideas  on  these  subjects  in  intelligible  and  elegant 
language.  To  be  considered  educated  a  man  must  possess 
these  or  some  equivalent  attunments,  and,  indeed,  we  might 
almost  interpret  the  term  *^  man  *'  by  the  light  of  the  fourth 
section  of  13  &  14  Vict.  c.  21  (Lord  Brougham's  Act).  But 
he  may  be  generally  admitted  to  be  educated  or  even 
learned,  and  know  nothing  whatever  of  the  law  of  the  country 
in  which  he  lives.  This,  too,  is  now-ardays,  for  there  was  a 
time  when  a  man  would  have  been  deemed  a  scholar  with  less 
than  an  average  education  of  the  present  day,  but  who  would 
have  been  thought  foolish,  if  he  had  accounted  it  a  vain 
thing  to  be  acquainted  with  the  rules  and  ordinances  of  that 
community  of  which  he  was  a  member.  But  while  on  the 
one  hand  we  should  not  denounce  a  custom  only  on  account 
of  its  savour  of  antiquity,  we  should  not,  on  the  other  hand, 
simply  laud  the  wisdom  of  the  men  of  old,  but  should  rather 
let  our  praise  take  the  form  of  turning  to  practical  account 
those  of  their  principles  which  are  found  applicable,  but 
not  applied,  at  the  present  day. 

To  enter  into  the  history  of  the  matter  now  in  hand 
would  be  to  commence  a  subject  more  extensive  than  we 
can  discuss  here,  but  we  will  suggest  for  the  advantage  of 
him  who 'may  choose  to  act  on  it,  and  thus  benefit  and 
interest  many  of  his  fellow  men  and  women,  that  a  treatise' 
interesting  both  to  professional  and  lay  readers,  might  be 
written  on  ^'  the  mode  adopted  by  the  legislatures  of  different 
nations  to  inform  the  people  of  the  principles  of  their  laws," 
giving  the  amount  of  information  imparted,  and  the  manner 
of  communicating  it.  For  instance,  how  Moses  taught  the 
Jews  the  laws  that  they  might  obey  them,  and  impressed 
on  them    the  importance    of   teaching    them  to  their  sons 
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and  their  sons*  Bons,  and  adviMd  them  to  make  the  statates 
and  ordinances  under  which  ihey  lived  &miiiar  household 
words.  Or^  how  Caligula  '<  wrote  his  laws  in  a  Terj  small 
character,  and  hung  them  upon  high  pillars,  the  more  eflfoetuallj 
to  ensnare  the  people/'  Or,  how  it  hils  been  attempted  in 
England,  by  giving  one  of  the  two  or  three  lonelj  speci- 
mens which  our  statute-book  presents,  7  Rich.  2  c.  &  ^'  And 
to  this  intent,  that  no  man  shall  excuse  himself  by  ignor- 
ance of  the  same  statute  (Winchester)  that  eyery  sheriff  of 
England  shall  be  bound  to  make  proclamation  of  the  same 
four  times  in  a  year  in  every  hundred,  and  by  his  bailiffi 
in  every  market  town«'' 

In  considering  the  ignorance  of  the  people  of  this  country, 
high  and  low,  educated  and  tmeducated,  of  its  laws,  we 
propose  to  discuss  whether  the  maintenance  of  this  state  of 
ignorance  is  desirable,  and,  what  would  be  some  of  the  results 
of  its  removal. 

Very  few  would  contend  that  the  maintenance  of  the 
present  state  of  .ignorance  is  desirable,  and  as  those  few  would 
probably  resist  any  progress  in  education  in  any  subject,  from 
a  sincere  anxiety  to  keep  the  people  back,  and  would  hardly 
venture  to  express  their  real  views,  it  is  unnecessary  to  meet 
them.  We  do  noty  however,  anticipate  so  ready  a  response  to 
the  question  which  is  only  half  a  step  &rther,  namely.  Is  it 
desirable  that  a  certain  knowledge  of  the  law  should  be  one  of 
the  objects  of  general  education?  But  we  believe  that  if  thoso 
answering  ^^No"  to  this  question  would  carefully  analyse 
their  thoughts  they  would  find  that  what  really  prompts  such 
a  reply  is  the  fact  that  such  a  step  would  be  an  innovation, 
and  that  it  would  not  be  in  conformity  with  custom ;  this  has 
always  been  one  of  the  motives  prompting  opposition  to  the 
advancement  of  knowledge  of  every  kind. 

'^  Do    you,"  it  may  be  asked,  "  wish  to  make    us    all 

lawyers  ?  "     Certainly  not ;  your  sons  may  be  instructed  in 

drawing  and  music,  though  you  do  not  intend  that  any  of 

_j^em  shall  be  artists  or  musicans  ;  you  may  attempt  to  inform 
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yourself  of  the  f aiictiims  dP  your  liver  and  lunigs^  withoiit  thie 
retttdiesft  idea  of  becoming  a  doctor.  It  mAj  be  answered,  "  I 
can  sec  the  advantage  ot  being  able  to  paint  or  to  play,  and 
the  nse  of  that  knowledge  which  yon  credit  ine  with  a  wish  to 
acquire,  but  what  tise  ban  the  study  of  the  lavr  be  to  any  one 
but  a  lawyer?"  A  inan  who  had  not  studied  logic  or  the 
classics  might  ^k  the  same  of  them,  but  we  will  tell  you  at 
more  length  what  would  be  the  advantage  of  including  the 
study  of  the  liiw  in  every  man's  curriculum  of  learning. 

Just  nowi  the  tendeni&y  seems  to  be  to  promote  those 
studies  which  store  &e  mind  with  facts  likely  tb  Jprove 
practically  useful,  and  to  discourage  those  the  object  of 
which  is  to  train  and  cultivate  the  mindi  and  to  prepare 
it  to  discriminate  and  retail!  such  knowledge  as  is  likely 
to  increase  its  health,  vigoilr,  and  beauty.  So  that  a  man 
has^  as  it  were,  the  materials  but  not  the  skill  requisite 
to  make  of  them  an  orderly  and  beautiful  pile.  As  public 
opinion  on  this  subject  seems  to  be  in  a  state  of  transition, 
care  should  be  taken  by  those  leading  it^  lest  while  changii^ 
the  present  direction  ai  the  current,  they  send  it,  not  into  it 
deep  and  defined  channel,  but  into  a  wild  and  shallow  course. 
In  the  matter  of  physical  training,  one  can  see  at  a  glance  that 
exercise  improves  the  state  of  a  man's  health  and  renovates  his 
system,  rendering  him  capable  of  accomplishing  more  work, 
and  ol  doing  it  better  than  he  otherwise  could ;  and  the  ill 
effects  of  the  want  of  it  are  palpable.  It  requires,  however,  a 
keen  perception  to  discern  how  the  mind  is  invigorated  and 
beautified  by  training  and  how  it  deteriorates  if  deprived  of  it, 
and  these  efiects  good  or  evil,  are  only  developed  by  time. 
This  then  seems  to  be  the  state  of  the  case — we  have  hitherto 
laid  too  much  stress  on  mere  mental  training,  to  the  neglect  of 
much  that  is  simply  useful — we  are  desirous  of  making  A 
chang^e — ^the  ill  effects  of  neglect  of  mere  training  are  long  in 
developing  and  not  easily  discernible.  This  being  so,  it  seems 
to  us  there  is  indeed  great  risk  of  rushing  from  one  extreme  to 
imether^  and  while   endeavouring  to  compass  knowledge, 
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leaving  the  mind  neglected  and  uncultivated  We  snbmiti 
that  this  risk  would  be  avoided^  and  the  tendency  of  opinion 
encouraged  by' introducing  as  one  of  the  subjects  taught  to 
the  higher  forms  in  our  Public  Schools,  the  study  of  the  Law, 
and  by  rendering  an  examination  in  it  obligatory  on  every 
candidate  for  a  degree  at  our  Universities.  We  do  not  mean, 
for  a  moment,  to  suggest  that  the,  comparatively  speaking,  few 
who  would  be  thus  affected  should  be  the  only  favoured  ones ; 
but,  it  being  declared  at  our  centres  of  learning  that  that 
education  could  no  longer  be  considered  liberal  or  complete, 
which  does  not  inculcate  that  it  is  incumbent  on  every  man 
to  be  acquainted  with  the  rules  which  regulate  that  com- 
munity of  which  he  is  a  member,  that  he  may  be  aware  of  his 
rights  and  mindful  of  his  obligations,  and  that  he  remain  not 
in  ignorance  of  that  which  he  is  bound  to  obey ;  such  declara* 
tion  emanating  from  such  centres,  would  of  itself  stimulate  all 
men  to  raise  themselves  to  the  standard  thus  pointed  out. 

And  here  we  should  like  to  make  what^  as  it  treats  of  a 
matter  somewhat  of  detail,  may  be  considered  a  digression. 
It  might  be  that,  after  careful  consideration,  no  existing  text- 
book could  be  pronounced  exactly  adapted  for  the  purpose  we 
have  suggested  ;  should  this  be  the  conclusion  arrived  at,  the 
services  of  a  number  of  able,  profound,  and  scholarly  lawyers 
should  be  retained,  they  should  be  informed  for  what  purpose 
the  work  was  wanted,  and  entrusted  with  its  production,  in 
order  that  the  text-book,  on  which  so  much  would  depend, 
might  be  in  every  respect  worthy  of  the  important  object  in 
view.  The  number  should  be  sufficient  to  ensure  a  com- 
prehensive treatment  of  the  subject,  but  not  (as  is  sometimes 
the  case  with  Commissions)  so  large  as  to  render  it  probable 
that  each  member  would  rely  on  the  exertions  of  his  fellow; 
for  instance,  the  number  might  consist  of  Mr.  Justice  Willes, 
Sir  B.  Peacock  and  Sir  H.  S.  Maine,  who  would  superintend 
ti^  production  of  the  work,  with  power  to  appoint  such 
*nts  as  they  might  think  fit. 
'x>  return,  we  have  said  that  the  present  tendency  of 


Legal  Education.  77 

pablic  opinion  would  be  encouraged^  though  the  danger  of  its 
ruahing  to  extremes  would  be  averted  by  following  the  course 
we  have  pointed  out.  It  will  be  necessary  to  say  but  little 
to  substantiate  this ;  the  anxiety,  to  which  we  have  above 
referred  to  bestow  particular  care  on  those  branches  of 
study,  which  store  the  mind  with  useful  knowledge  can 
scarcely  fail  to  be  satiated,  for,  whatever  a  man's  calling  may 
be,  or  whatever  the  nature  of  the  property  from  which  his 
income  is  derived,  an  acquaintance  with  the  principles  of 
Law,  which  are  applicable  to  the  one  and  affect  the  other,  can 
hardly  be  regarded  as  other  than  useful.  And,  in  the  matter 
of  mental  discipline  and  culture,  the  process  of  acquiring  this 
sort  of  knowledge  must  subject  the  mind  to  a  course  of 
training  both  stimulating  and  invigorating ;  it  will  introduce  ' 
the  student  to  a  practical  system  of  logic,  and,  to  use 
Bacon's  words,  render  him  ^'  apt  to  beat  over  matters,  and 
call  up  one  thing  to  prove  and  illustrate  another."  -  Nor 
is  this  all,  for  if  the  effect  of  literature  on  the  mind  is  to 
beautify  and  adorn  it,  this  result  must  surely  attend  the 
labour  of  him  who  studies  law,  even  though  he  does  not 
follow  it  to  an  extent  necessary  for  proficiency.  For  those 
sensations  must  still  be  within  the  recollection  of  most  of 
us,  which  were  experienced  on  first  perusing  some  of  the 
judgments  contained  in  the  old  reports,  that  feeling  of 
pride  which  thrilled  us  when  first  dawned  on  our  minds 
the  fact  that  we  were  members  of  a  profession  whose  old 
masters  wielded  our  language  with  such  skill  and  grace, 
who  expressed  their  views  with  as  much  charm  as  clear* 
ness,  and  who  have  left  us  examples  unsurpassed  in  litera- 
ture for  power  and  grandeur. 

Having  noticed  some  of  the  advantages  which  would  accrue 
to  the  individual  from  following  the  course  we  have  pro- 
posed, let  us  consider  what  would  be  the  effect  on  the 
community.  And  first,  as  to  the  Law  itself ;  the  only  great 
difficulty  in  the  way  of  all  Law  Beform  is  the  indif- 
ference of  the  people ;  and,  as  things  now  stand^  this  indif- 
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ferenoe  is  reasonablej  for  it  woald  be  tinwisd  and  inemceie 
of  them  to  affect  an  interest  in  a  subjeot  of  which  they 
were  in  profound  ignorance ;  but  remove  this  ignorance^  the 
foundation  of  the  present  stumbling-block,  and  the  vis  inertkn 
of  the  superincumbent  indifference  would  ipso  f<icto  be  over- 
come; and^  this  obstacle  being  destroyed^  should  Law 
Beform  make  a  steady  starts  it  is  impossible  to  foresee  or 
estimate  all  the  beneficial  consequences  which  would  follow. 

Two  results  of  the  improved  information  of  the  people 
would  probably  be^  to  reduce  litigatioii;  and  render  what 
was  left  less  costly  and  more  speedy.  Some  gloomy  patrons 
of  ignorance  will  treat  us  with  eloquent  and  alarming  homilies 
on  the  danger  which  would  flow  from  imparting  to  the 
people  a  little  knowledge  of  a  subject  of  this  kind.  These 
have  always  been  heard^  and,  indeed^  more  or  less  listened 
tO;  when  the  advancement  of  education  in  any  subject 
was  proposed;  but^  fortunately,  facts  have  never  so  shaped 
themselves,  as  to  give  them  the  opportunity  of  afterwards 
turning  **  Job's  comforters." 

But  the  greatest'  benefit^  and  one  which  would  affect 
the  whole  empire,  would  be  the  improvement  of  those  making 
its  laws,  and  a  consequent  change  for  the  better  in  their 
work.  In  a  Court  of  Law,  the  confused  statements  con- 
tained in  an  Act  of  Parliament  are  often  the  cause  of 
effiisions  of  wit  from  the  Bench,  followed  as  often,  by  the 
^^79  by  quite  as  much  laughter  as  they  deserved  from  the 
learned  below.  Sometimes,  however,  this  confusion  is  suchj 
that  much  time  and  pains  are  necessary  to  disentangle  it; 
this  is  too  much  for  a  joke,  and  becomes  the  subject  of 
severe  remark.  But  this  can  hardly  be  wondered  at,  when 
we  examine  the  qualifications  of  those  who  pass  our  statutes. 
Out  of  the  658  Members  of  the  House  of  Commons,  125 
have  either  entered  one  of  the  Inns  of  Court,  been  admitted 
solicitors,  or  called  to  the  Bar ;  of  these  by  far  the  larger 
proportion  have  been  called  to  the  Bar,  which  step,  of  course 
does  not  involve  necessarily  any  legal  attainment  whatever. 
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But  we  will  not  examine  the  condition  of  the  125 ;  suffice 
it  to  say,  that  we  liave  533  members,  without  the  slightest 
pretence  to  any  legal  education,  who  review,  pass,  or  reject 
laws  affecting  the  destiny  of  this  vast  empire.  We  can 
imagine  what  questions  would  be  asked  in  the  House,  if 
four  out  of  every  five  men  commanding  our  ships  had  never 
studied  navigation ;  or  if  four  out  of  every  five  men  choosing 
pictures  for  the  national  collection  had  not  received  any 
tuition  in  art  We  do  not  expect  that  any  one  will  ask 
**  Do  you  want  a  House  full  of  lawyers?"  for  that  question 
would  not  be  put,  unless  the  drift  of  our  remarks  has  been 
quite  misunderstood.  All  we  submit  is,  that  it  is  desirable 
that  every  man  should  know  something  of  the  piinciples 
of  the  law  of  the  land  he  lives  in,  and  that  it  is,  above 
all  things,  desirable  that  this  knowledge  should  be  pos- 
sessed by  those  discussing  and  deliberating  upon  the  statutes 
of  the  realm.  According  to  the  hope  we  ventured  to  express 
above,  we  trust  that  we  have,  at  any  rate,  made  out  a 
case,  and  that  the  tribunal — our  readers — will  deem  it  of 
sufficient  importance  to  warrant  their  taking  time  to  con- 
sider their  judgment.  Trusting  in  the  result  of  this,  let  us 
remind  them  that  it  io  the  duty  of  every  tribunal  to  see 
that  those  in  whose  favour  they  decide  obtain  the  fruit  of 
their  judgments. 
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abt.  vil— the  statute  op  frauds. 

A  TreatUe  on  ihe  Validity  of  Verbal*  Agreements  as  affected  by 
the  Legislative  Enactments  in  England  and  the  United  States, 
commonly  called  the  Statute  of  Frcsads.  By  Montgomest 
H.  Th&oop.  YoL  1.  London;  SteTena  &  Haynes. 
1870. 

MB.  THROOP  indicates  by  the  manner  in  whioh  he 
handles  a  report  that  he  is  not  inexperienced  as  a 
writer.  He  riddles  the  statement  of  a  case  with  penetration^ 
and  makes  up  his  own  summary  from  every  available  source 
of  information^  now  ransacking  stray  reports^  and  then  avail- 
ing himself  of  historical  works  to  get  at  the  facts  on  which 
the  case  did  or  might  have  turned.  Gathered  from  remote 
quarters^  he  intersperses  them  in  the  course  of  his  discussion 
of  the  case  in  hand  without  a  too  formal  presentation,  and  he 
adroitly  arranges  them  to  tell  the  story  of  the  dissension 
between  the  parties^  and^  in  so  doing,  to  bring  out  the  sig- 
nificant point  involved,  with  historical,  and  occasionally  even 
with  dramatic  interest  and  effect.  He  thus  reports  an  im- 
portant case  :— 

'^  In  Pearce  v.  BlagravSy  3  Oommon  Law  Beports,  338,  decided 
in  1855 ;  the  action  was  for  money  lent  and  paid,  and  the  proof 
was  that  a  fieri  facias  had  issued  in  favour  of  one  Jones  against 
one  Sayre,  under  which  the  sheriff's  oflScer  had  levied  upon  Sayre'a 
goods ;  and  Sayre  desired  the  plaintiff  to  lend  him  the  money  to 
pay  off  the  execution.  The  plointiff  declined  to  do  so,  and  soon 
afterwards  the  defendant  (but  not  in  Sayre's  presence)  said  to  the 
plaintiff,  '  Well,  pay  it  for  me,  and  I  will  repay  you.'  Thereupon 
the  plaintiff  paid  the  money  to  the  sheriff's  officer,  and  this  action 
was  brought  to  recover  it.  It  was  objected  that  the  promise  was 
within  the  statute,  but  the  plaintiff  had  a  verdict,  which  the 
defendant  moved    to  set    aside.      Seijeant  Byles,  in  his  behalf, 

*  After  the  confosion  caused  bj  "parol,'*  it  is  strange  that  ''verbal" 
should  be  used  to  perpetuate  the  ambiguity. 
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insisted  that  the  payment  of  the  money  created  a  debt  against  Sayre, 
on  the  ground  that  it  was  done  in  pursuance  of  a  precedent  request 
by  him.      To   which   Maule,    J,,    answered,  that  the  advance  to 
Sayre  was  declined;    and  then  the   defendant  had  borrowed  the 
money   from  the     plaintiff,    and    paid    it    to   the    officer.      The 
counsel  replied,  that  the  plaintiff  refused  to  make  the  advance  on 
Sayre's  request  alone,   but    it  was    made  upon   Sayre's    request, 
because  it  was  also  made  upon  another's.     Thereupon  Maule,  J., 
asked   if  there   was  a  joint  liability,   and   the   counsel  disclaiming 
the  idea  of  a  joint  liability,  and  insisting  that  one  liability  was 
express  and  the  other  implied,  and  that  the  plaintiff  could  have 
sued  Sayre,  because  Sayre  assented  to  the  advance.     Cresswell,  J., 
said,  that  he  could  not  have  sued  Sayre,  unless  there  was  a  request 
from  him,  and  an  advance  of  money  upon  his  request;  that  mere 
assent  was  not  sufficient ;   it  was  evidence  of  a  request,  but  not 
equivalent  to  it.     Jervis,  C.J.,  added,  that,  upon  all  the  facts,  no 
action  could  be  maintained  against  Sayre ;  and  that  the  advance  was 
not  even  in  his  presence.     Counsel  still  insisting  that  Sayre  was 
liable,  Cresswell,  J.,  concluded  by  saying  that  he  could  not  be  liable 
before  the  advance,  and,  when  it  was  made,  it  was  made  upon  the 
defendant's  request,  as  he  said,   '  pay  it  for  me  j '  and  so  the  rule 
was  refused." 

The  reader^   placed  in  a  position  to  form   an  opinion  of 
the  decieion  for  himself,  enters  eagerly  into  the  discussion, 
and,  though  enlightened,  he  is  not  bound  by  the  conclusion 
of  his  author.     The  advantage  of  this  plan  over  the  skeleton 
outline  which  sufficed  for  lawyers  of  earlier  days,  who  had 
all  the  reports  at  their  elbow,  and  could  consult  them  at  any 
moment,  arises  from  the  necessity,  instead  of  the  option, 
which  it  forces  upon  the  student  to  be  well-informed  before 
taking  part  in  a  discussion.     The  reader  cannot  avoid  under- 
standing the  case ;  it  is  not  merely  sketched,  it  is  filled  out 
and  all  its  lineaments  are  pourtrayed.     He  views  it  as  an 
artist  does  a  picture,  and  feels  as  well  as  sees  its  scope. 
Everything  in  such  a  plan  depends  upon  the  skill  of  the 
artiat  who  is   to  group  his    materials,  and   to  neglect   no 
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requisite  detail  to  bring  out  the  full  effect.  Mr.  Throop  has 
the  artistic  faculty ;  its  ezhibitbn  constitutes  the  originality 
of  his  book.  That  triut  enables  him  to  give  an  epitome 
which  will  supersede  the  report  of  every  important  case. 
With  two  volumes  he  replaces  a  library^  and  just  at  the 
opportune  moment^  when  the  want  of  a  substitute  for  a 
multitude  of  inaccessible  reports  became  imperative^  he  steps 
forward^  and  presents  the  profession  with  a  variorum  edition 
of  the  Statute  of  Frauds. 

The  Statute,  and  it  is  a  fact  worthy  of  note,  has  always  ex- 
ercised a  sort  of  fascination  upon  lawyers  of  ability.  The 
intricacy,  reach,  and  comprehensiveness  of  the  principles 
attract  like  magnets  minds  of  the  requisite  breadth  and 
subtlety  to  grasp  them.  An  impulse  prompts  the  intellect 
to  pit  itself  against  obstacles,  which,  if  triumphed  over, 
reflect  and  set  off  its  brilliant  qualities.  Hence  judicial 
opinions  of  unusual  power,  as  might  have  been  anticipated, 
abound  as  well  in  the  American*  as  in  the  English  reports. 
The  Statute  has  already  called  forth  a  treatise  which,  taking 
all  things  into  consideration,  is  perhaps  the  best  work  hitherto 
published  of  a  trained  American  lawyer,  and  now  a  second 
work  appears,  which  goes  over  the  same  ground,  not  with 
the  concentrated  precision  of  Mr.  Browne,  but  with  elaborate 
fulness  and  detail.  It  is  an  epitome  of  the  reports,  and  is 
destined  to  mark  an  epoch  in  the  history  of  the  Statute. 
All  the  information  necessary  for  a  thorough  comprehension 
of  the  subject  is  brought  together.  Such  a  compression  of 
bulk  is,  in  itself,  no  slight  contribution  to  the  mastery  of 
the  theme,  but  the  method,  which  reduces  the  collected 
material  to  sy  stem>  is  the  intellectual  feat  of  higher  order. 
In  that  process  Mr.  Throop  has  achieved  his  greatest  distinc- 
tiojk  and  8U(9cess.  Not  that  he  has  classified  the  cases  upon  a 
plipi  which  can  be  accepted  in  all  its  parts  as  final ;  on  the 

•  Chief  Justice  Parker  in  Hdlmes  v.  Knights,  10  N.H.,  176 ;  Chief  Ju«- 
tice  Comstodc  in  MdOary  v.  QUIH,  21  N.VT,  412;  Chief  Justice  Poland  \n 
IWcm  V.  Aims,  87  vie.  991. 
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eontnirjj  many  of  his  positions  will  be  controverted  in  tho 
course  of  this  articles  and  demonstratedi  it  is  thought,  to 
be  unsound.  But  the  critioism  will  not  destroy  his  analysis ; 
it  will  enable  him  to  make  it  more  complete  and  systematic. 
The  main  objection  to  his  scheme  lies  in  the  artificiality 
of  many  of  the  distinctions.  An  hypothesis,  it  must  be  borne 
in  mind,  is  merely  tentative;  it  is  not  recognised  as  a  law 
of  nature,  until  it  has  been  found,  after  infinite  experiment, 
to  explain  and  adequately  account  for  all  the  phenomena 
which  it  includes.  The  abstractions  suggested  by  lawyers  and 
judges  must  in  Uke  manner  be  tested  by  experience,  and  can- 
not be  adopted  as  principles  until  they  have  been  found 
to  correspond  with  and  interpret  the  actual  relations  which 
they  were  designed  to  embrace. 

In  a  treatise  the  ground-plan  should  be  distinctly  pre- 
sented to  the  mind,  which  is  governed  by  association;  it 
holds  and  carries  the  intellectual  structure  with  ease  in  pro- 
portion  to  the  logical  synthesis  with  which  it  is  constructed. 
Yet  the  comprehensive  survey  which  enables  an  author  to 
reduce  his  materials  to  system^  is  a  quality  as  rare  as  it  is 
inestimable.  The  details  are  not  unfrequently  worked  out 
with  wonderful  minuteness,  as  if  with  a  microscope ;  but 
the  separate  parts  have  no  connection  with  each  other. 
They  are  huddled  together,  and  designated  by  a  convenient 
title,  but  there  is  no  unity  of  treatment;  instead  of  a  natu- 
ral development  from  an  underlying  principle  or  germ,  a 
growth  which  should  equal  in  organization  the  symmetry 
of  a  cultivated  oak  or  elm,  an  artificial  juxta-poaition  is 
presented,  which  resembles  rather  the  cohesion  of  a  bundle 
of  sticks.  A  book  should  be  like  a  good  play.  The  plot 
turns  upon  a  single  master-thought  or  passion,  and  all  the 
incidents  and  by-play  serve  only  to  bring  out  with  more 
startling  effect  the  consequences  of  the  id4e  mere.  The 
iq^parent  digressions  or  interludes  only  enhance  by  way  of 
eotttrast  or  refrain  the  principid  which  the  author  seeks  to 

ibody  and  iUustfate>    Lavi  mKXWfet,  is  »  science^  and 
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lawyers  like  Coke  and  Eidon  felt  and  understood  the  inter- 
dependence of  the  parts  in  a  system,  but  ordinary  lawyers 
seem  to  be  sheep-eyed,  and  to  be  able  to  see  only  in  one 
narrow  line  at  a  time.  Training,  however,  can  restore  to 
the  eye  its  flexible  elasticity,  and  enable  it  to  extend  over 
the  circuit  of  a  distant  landscape  and  with  equal  ease  con- 
centrate its  vision  upon  a  space,  not  larger  than  the  point 
of  a  pin,  which  contains  the  Lord's  prayer,  and  read  the 
infinitesimal  type.  The  mind,  like  the  eye,  gains  strength 
by  the  variation  of  its  focus ;  the  change  relieves  the  tension 
of  the  nerve,  while  it  adds  compass  to  the  organ.  The 
principle  of  life  is  motion,  and  the  aim  of  nature  is  to  pre- 
vent rigidity.  The  Malaga-grape-like  cells  of  which  the 
human  body  is  Cdmposed,  restore  the  waste  of  system  by 
spontaneous  renewal,  except  in  parts  where,  as  in  the  teeth^ 
the  structure  has  hardened.  In  lower  animals,  where  the 
teeth  do  not  become  solidified  to*  such  a  degree,  even  they  are 
renewed  as  they  wear  away.  Scientific  training  will  restore 
to  the  lawyers  the  use  of  that  part  of  the  mental  apparatus 
which  they  have  allowed  to  become  hardened  by  disuse,  and 
they  will  recover  the  full  enjoyment  of  their  faculties. 

Modem  book-writing,  in  imitation  of  judicial  composition, 
is  undergoing  a  vast  change,  and  Mr.  Tbroop  prepares  the 
way  for  the  revolution.  A  judge's  brain  has  ceased  to  act 
as  the  condenser  of  the  steam  generated  by  the  lawyers^  as  it 
formerly  did.  The  brevity  which  characterised  the  great 
judges  of  earlier  times  has  yielded  to  popular  influence,  as 
well  in,  as  outside  the  profession,  and  an  argument  is 
substituted  for  the  statement,  which  should  embody  a  judicial 
decision.  The  principle,  in  its  ultimate  analysis,  lies  in  a 
nut-shell,  and  to  be  available,  especially  in  thb  high-pressure 
age,  thought,  like  steam,  must  be  condensed.  As,  however^ 
the  judge  does  not  perform  his  function,  and  the  text-writer 
has  no  authority  to  do  it  for  him,  the  law  becomes  vague 
and  diffuse.  The  only  refuge  of  the  lawyer  is  to  scrutinize^ 
the  facts,  and  ascertain  the  precise  point,  which  wa9  pre* 
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sented  for  decision^  and  to  discard  the  judicial  exuberance. 
But  the  habit  is  contagious^  and  readers  habituated  to  judicial 
amplification  require  the  same  mode  of  treatment  from  an 
author ;  accustomed  to  law  made  popular^  they  find  it  irksome 
to  read  a  scientific  treatise.  A  thinker^  whose  sole  intent 
is  to  give  adequate  expression  to  the  result  of  his  reflection^ 
would  strip  his  mental  ofispring  of  its  integument^  and 
present  his  thought  in  its  naked  beauty.  Such  is  not  the 
manner  of  Mr.  Throop.  Though  an  author  of  decided  acute- 
ness  and  vigour,  he  has  not  sufficiently  reduced  his  materials 
to  their  ultimate  elements^  and  thus  eliminated  all  foreign 
matter.  In  spite  of  the  comprehensive  arrangement  and 
oi^anisation^  which  deserve  great  praise,  the  treatment  of 
the  subject  gives  the  impression  of  vagueness.  As  Mr. 
Throop  is  singularly  clear-headed,  the  obscurity  must  arise 
from  the  absence  of  maturity  of  thought.  It  is  only  the  lack 
of  deep  and  pertinent  thought  which  can  account  for  the 
oversight  of  the  fundamental  distinctions  which  will  now 
be  successively  pointed  out. 

The  episode  in  the  history  of  the  Statute  of  Frauds,  which 
relates  to  false  representations,  while  it  discloses  fertility 
and  ingenuity  of  thought  on  the  part  of  the  judges,  betrays 
an  equal  lack  of  acquaintance  with  principles,  and  this  defi- 
ciency in  training  is  not  counterbalanced  by  any  amount  of 
intellectual  cleverness.  The  ground-work,  unless  well  laid, 
renders  the  superstructure  insecure,  and  subsequent  adjust- 
ment or  shifting  cannot  remedy  the  fundamental  defect ;  to 
give  the  structure  stability  the  foundations  must  be  rebuilt. 

The  judges,  with  the  fatal  proclivity  of  lawyers,  grasped  at 
the  first  tangible  distinction  which  occurred  to  them,  and 
put  off  the  investigation  into  principles  until  driven  to  it 
by  the  necessity  of  reconciling  the  cases;  then  they  found 
themselves  embarrassed  by  precedents,  which  would  not  have 
been  established  had  they  exhibited  half  the  address  at  the 
outset  which  they  displayed  in  the  subsequent  stages  of 
the  controversy.     They  overlooked  the  elemental  distinction 
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between  a  contract  and  a  delict,  and  broke  down  miwfllingfy 
the  barrier  which  separatee  ciyil  from  criminal  biT.  A  hl^ 
representation,  let  it  not  slip  the  mind,  is  a  delicti  and 
delicts  are  the  subject  of  criminal,  not  dyil,  jurisdiction.  The 
civil  department  takei  cognizance  of  contracts,  and  it  com- 
pensates the  loss  which  results  from  the  breach  of  a  contract, 
with  damages.  But  the  action  of  deceit  does  not  lie  to  re- 
corer  damages  for  the  breach  of  a  contract,  as  no  contract 
exists  to  be  broken ;  it  lies  to  enforce  the  penalty  which  the 
law  inflicts  as  a  punishment  for  the  fraud.  Instead,  howeyer, 
of  executing  justice  itself,  the  State  hands  oyer  the  malefactor 
to  his  victim  and  authorises  him  to  take  satisfaction  out  of 
the  delinquent;  the  individual  represents  the  sovereign 
law  and  executes  its  functions.  Like  the  primitive  savage, 
he  takes  his  own  revenge ;  he  differs  from  his  ancient  proto- 
type  only  in  the  method  which  he  adopts  to  appease  his 
vengeance.  The  outrage  he  retaliates  by  slaking  his  thirst, 
not  for  blood,  but  for  greed,  and  he  sophisticates  hia  con- 
science in  ascribing  to  the  virtue  of  magnanimity  conduct 
which  arises  from  the  vice  of  avarice;  he  compounds  the 
indignity  for  an  equivalent  in  money.  The  law  ratifies  the 
composition  and  declares  his  pecuniary  loss  to  be  the  measure 
of  its  sanction.  But,  though  the  penalty  is  measured  by 
the  loss  inflicted,  it  is  the  vital  point  not  to  confound  the 
compensation  and  the  penalty ;  c<Mnmensurate,  they  are  not 
identical  It  was  the  failure  to  apprehend  the  difference 
between  them,  which  accounts  for  the  greatest  blunder  in 
the  interpretation  of  the  Statute  of  Frauds.  The  misappre- 
hension still  hangs  over  and  obscures  tiie  law.  Thus,  it  is 
maintained  that  a  representation  may  be  subordinate,*  or 
even  8upplemaital,t  to  a  promise.  The  assertion  ia  self- 
destructive,  as  well  as  incoherent. 

A  promise,  as  understood  in  the  Statute,  is  an  a^emenf ; 
a  representation  prevents  the  party  im|>08ed  upon  by  it  from 
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enteting  into  an  agreement^  as  it  falsifies  the  information  upon 
which  he  acts^  and  thus  vitiated  hi^  judgtiient.    A  contract 
requires  for  its  validity  a  consideration ;  a  representation  has 
nothing  to  do  with  a  consideration.     How  then  cilti  a  defective 
promise  he  pieced  out  hj  a  fraud  ?    The  notion  is  an  incon- 
gruity.    But  it  is  insisted,  the  dupe  may  rely  in  part  upon  the 
representation.     Nothing  is  more  natural;    and  the  reliance 
will  sustain  the  action  of  deceit.     The  frauds  however^  cannot 
create,  it  can  only  destroy  the  promise ;  its  only  effect  is  i6 
give  the  deceived  party  the  option  to  rescind.    The  error  which 
prevails,  arises  frotn  the   assimilation  of  the  penalty  in  the 
action  of  deceit,  to  the  remedy  for  the  breach  of  a  contract. 
As  the  injured  party  can  be  indemnified  but  once,  the  con- 
clusion is  jumped  at  that  he  is  driven  to  make  his  election 
between  an  action  oti  the  contract,  or  for  the  deceit,  and  that 
the  one  is  a  substitute  for  the  other ;  this  is  a  fallacy.     Did 
the  action  of  deceit  lie  for  the  identicttl  thing  recovered  for 
the  breach  of  a  contract,  the  inferecice  sought  to  be  deduced 
might,  perhaps,  be  justified ;  the  action,  however,'  was  insti- 
tuted, not  to  recover  compensation,  but  to  inflict  ptmishment; 
and  though  the  purpose  was  effected  by  ineanfif  of  a  penalty 
graduated  according  to  the  loss,   and  the  action  was  thus 
assimilated  in  its  practical  effect  to  the  remedy  for  the-  breach 
of  a  contract,  the  nature  of  the  action  is  not  altered  by  the 
limitation  of  the  sanction  to  the  injury  done  to  the  individual. 
The  restriction  merely  shows  that  the  State,  when  it  transferred 
its  prerogative  to  the  individual,  and  measured  its  penalty  by 
his  damages,  executed  justice  only  in  the  event  that  the  injured 
party  did  not  obtain  satisfaction  for  his  loss  ih  any  other 
action.      As  fraud,  however,  deserves  alike   punishment  in 
every  instance,  it  is  a  defect  in  the  administration  of  justice 
to  let  the  perpetrator  go  unpunished  for  a  cause  unconnected 
with  his  crime.     Hap-hazard  punishment  violates  the  sense 
of  justice,  which  is  the  moral  support  of  law,  and  brings  the 
system  into  disrepute.    The  Common  Law  abounds  iii  such 
eccentricity.    The  individual  is  permitted,  in  many  instances, 
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to  waive  the  criminal  element  in  a  transaction^  and  to  proceed 
directly  for  compensation.  The  State  is  deprived  of  the  co- 
operation which  the  party  who  is  interested  in  bringing  the 
offender  to  justice  should  be  made  to  give  before  he  resorts 
to  civil  process^  and  guilt  does  not  receive  its  retribution. 
The  case  in  hand  brings  out,  with  singular  distinctness,  the 
absence  of  regularity  and  uniformity  in  the  administration 
of  penal  law.  The  individual  is  invested  with  power  to 
enforce  the  penalty,  which  the  law  scales  according  to  his 
loss.  If  his  loss  has  been  made  up  to  him  by  a  third  person, 
he  is  disabled  from  collecting  the  penalty,  as  he  cannot  recover 
the  amount  of  his  loss  twice,  and  the  law,  therefore,  in  defin- 
ing the  penalty  by  the  damages  caused  to  the  individual,  has 
restricted  the  enforcement  of  the  penalty  to  cases  where  he 
has  not  been  otherwise  reimbursed.  Justice  is  inadequate  as 
well  as  casual.  The  neglect  of  the  State  to  provide  for  the 
punishment  of  the  fraud  with  impartial  generality,  and  the 
limitation  of  the  penalty  to  the  indemnification  of  the  indi- 
vidual aggrieved,  has  identified  in  the  minds  of  many  the 
penalty  with  the  compensation.  The  action  of  deceit  has,  in 
their  estimation,  the  same  object  as  an  action  for  the  breach  of 
a  contract,  the  recovery  of  damages,  and  the  conclusion,  which 
they  draw  from  this  identification  of  the  remedies,  is  plausible ; 
if  one  is  an  equivalent  for  the  other,  the  Injured  party  may 
make  his  election  between  an  action  for  the  breach  of  a 
contract  and  for  the  deceit.  An  illustration  will  correct  the 
assumption. 

Suppose  A  sells  goods  to  B,  who  promises  to  pay  the  price, 
and  C  knowingly  misrepresents  B's  financial  condition ;  A, 
who  relies  upon  C's  false  representation,  and  suffers  in  con- 
sequence a  loss,  may  sue  both  B  for  the  breach  of  his  con- 
tract, and  G  for  the  deceit  concurrently.  He  cannot  be 
forced  to  elect  between  them,  as  he  has  a  substantive  cause 
of  action  against  each.  It  is  only  when  he  has  recovered 
the  amount  of  his  loss  from  B  that  his  action  or  execution 
against  C  will  be  stayed.     As  the  penalty  is  circumscribed 
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by  his  loss,  and  B  has  paid  him  the  amount  of  that  loss, 
his  action  is  barred,  or  if  brought/  he  can  recover  only 
nominal  damages.  Still,  though  the  pecuniary  admeasure- 
ment is  the  same  in  each  action,  the  objects  which  they 
pursue  are  wide  apart,  they  lie  at  the  opposite  poles  of  the 
legal  system,  and  it  is  the  ultimate  purpose  of  an  action 
which  determines  its  character.  The  delict  is  the  thing 
struck  at,  and  the  action  is  in  its  nature  penal.  It  is  not 
an  alternative  for  an  action  on  a  contract,  and  therefore  an 
election  between  them  is  not  presented  to  the  individual. 
The  discussion  of  the  point  shows  how  superficial  has  been  the 
investigation  into  the  subject.  No  question  for  a  jury  arises, 
and  yet  the  fact  of  an  election,  which  was  not  presented, 
and  could  not  exist,  is  gravely  submitted  to  their  decision. 
Though  the  actions  lay  for  the  same  thing,  it  would  not 
follow  that  the  party  must  elect  between  them ;  concurrent 
remedies  may  be  pursued  until  satisfaction  is  obtained. 

Mr.  Throop  drifts  along  in  the  current  of  authority,  and 
his  only  anxiety  seems  to  be  to  keep  in  the  middle  of  the 
stream.  ^When  an  island  arises  and  divides  the  river  into 
different  currents,  he  loses  his  complacency,  and  when  it 
overflows  a  broad  surface,  and  scatters  its  volume  on  the 
expanse,  he  is  in  despair.  Unable  to  dyke  in  the  flood, 
he  lies  stranded  on  the  flats,  and  waits  for  the  authorities 
to  come  and  build  levees  to  hem  in  the  waters  and  float 
him  off  into  the  channel.  But  simile  apart,  an  author  should 
not  adhere  with  the  servility  of  a  judge  to  precedents,  which 
are  often,  like  marriages,  made  in  haste  and  repented  of  at 
leisure.  The  arrangement  of  the  subject  brings  him  back  to 
first  principles,  and  unless  they  are  distinctly  outlined,  and 
made  the  framework  of  his  treatise,  the  work  is  not  original, 
and  does  not  contribute  to  the  elucidation  of  the  subject. 
Had  Mr.  Throop  devoted  a  little  sustained  and  independent 
thought  to  the  analysis  of  a  false  representation,  he  would 
have  detected  the  fallacy  which  obscures  the  cases,  and,  once 
discovered,  it  would  have  been  an  easy  task  to  hunt  out  and 
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extirpate  the  enor  in  its  Inrkiiig  plsces*  Ai  he  failed  td 
make  an  independent  inyestigation,  the  elMiificati<m  of  the 
cases  which  he  has  made  is  not^final,  and  each  reader^  whose 
attention  is  aroused  by  the  inconsistencies  whidi  are  detailed 
to  him,  must  think  the  subject  out  fot  himself; 

The  greatest  confusion  under  the  Statute  has  arisen  ifom 
the  complication  of  a  collateral  promise  with  an  iiidemnily. 
A  little  steadiness  of  ndnd,  howerer,  will  unravel  the  tangled 
knot,  and  show  that  the  subject  was  obscured,  as  U  often 
the  case,  by  inattention  to  the  essential  relations  whtdi 
exist  in  legal  transactions.  Thus  the  normal  instance  U  a 
promise  to  indemnify  a  surety*  As  the  principar^  niiUii 
debt  is,  not  to  his  surety  but  to  his  creditor,  the  promise 
is  not  collateral  to  the  main  obligation,  and  as  the  principal 
becomes  liable  only  upon  default,  and  after  payment  by  ttte 
surety,  the  duty,  it  is  asserted,  to  reimburse  the  surety  is 
a  subsequent  debt,  which  did  not  exist  at  the  time  when 
the  contract  of  indemnity  was  made.  If  the  debt  to  the 
surety  was  not  in  existence,  the  indemnity,  it  is  maintained, 
must  surely  be  the  xnain  thing,  and  any  sitbseqnent  obligation 
of  the  principal  to  reimburse  the  surety  comes  in  fud  of  the 
indemnity,  and  is  collateral  to  it.  This  theory  converts  the 
principal  into  his  surety,  and  the  surety  into  his  principal; 
each  abandons  his  own,  and  assumes  the  other's  position.  If 
carried  out  to  its  logical  issue,  the  principal  ceases  to  be  liable 
for  his  own  default.  Should  the  indemnifier,  who,  it  will  be 
observed,  is  merely  a  temporary  substitute  for  the  principal 
until  he  has  made  good  his  default  to  the  surety,  not  be 
reimbursed  by  the  principal,  why  should  the  surety  himself 
be  reimbursed  ?  If  the  principal  cannot  be  compelled  to  re- 
imburse the  surety's  representative,  he  cannot  be  forced  to 
reimburse  the  surety  himself.  The  indemnifier  undertakes 
and  assumes  the  surety's  liabilities,  but  he  undertakes  nothing 
beyond  them.  He  represents  the  surety,  and,  as  his  repre- 
sentative, pays  the  debt  whichjthe  principal  contracted,  and  for 
which  he  is  primarily  liable.    The  indemnifier  Who  sfcfs  fot 
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the  Biirety  is  entitled  to  reimbuiBement  just  as  mncli  as  the 
Burety  is  himeelf*  The  law  recognises  his  cUim^  and  subro- 
gates him  to  the  rights  of  the  soretj.  The  loose  talk  which 
has  been  indalged  in  by  eminent  lawyers  about  the  prindjiial's 
liability  to  reimburse  the  surety  being  collatetal  to  the  con* 
tract  of  indemnity,  indicates  profound  ignorance  of  the  nature 
which  characterises  the  relation  of  princijNll  and  surety.  A 
perusal  of  the  elaborate  conceits  which  have  been  worked  out  ' 
in  violation  of  inherent  distinctions,  as  in  the  reversal  of  the 
attitude  which  principal  and  surety  hold  towards  each  other, 
is  sufficient  to  convince  the  reader  that  lawyers^  like  meta- 
physicians, mistake  the  figments  of  their  brains  for  the  realities 
of  the  world  about  theoL 

Now  what  truth  is  there  in  the  proposition  laid  down,  with 
so  nmch  confidence,  by  Mr.  Throop  ?  He  asserts  that,  as  the 
debt  from  the  principal  to  the  surety  arises  only  upon  default^ 
it  was  not  in  existence  at  the  date  of  the  contract  of  in- 
demnity, and  therefore  the  indemnity  could  not  be  collateral 
to  a  debt  whidi  was  created  subsequent  to  its  date.  The 
fact  upon  which  the  proposition  rests  is  supposititious.  In 
reality,  the  principal's  debt  to  his  surety,  and  the  iiidemnifier's 
liability  to  pay  it  for  the  surety,  arises  at  the  same  instant, 
and  are  contingent  upon  the  same  event,  the  principal's 
default.  The  contract  of  indemnity  creates  no  immediate 
debt ;  on  the  contrary,  its  sole  purpose  is  to  create  a  debt  in 
the  future,  upon  the  happening  of  a  predicated  contingency* 
The  contract  is  designed  to  take  effect,  and  charge  the  pro« 
misor  with  the  duty  to  meet  and  provide  for  a  debt,  only  lipon 
the  event  which  creates  the  indebtedness.  The  indemnity  does 
not  take  effect  until  the  event  happens^  and  then  it  goes  into 
operation  concurrently  with  the  principal's  oUigataon  to  pay 
the  debt  which  he  has,  by  his  default,  created.  The  principal^ 
being  the  original  debtor^  is  primarily  liable.  The  indemnity 
is  for  the  benefit  of  the  surety,  and  reimburses  its^  out  of 
the  principal  Did  it  likewise  cover  and  insure  him  agabst 
bis  own  default,  as  lawyers  of  0.  J.  Parkers  ability  have 


^ 


92  T^  StatuU  of  Praudi, 

suggest^,  and  as  Mr,  Throop  maintainB,  the  Contract  'would 
be  unlawful.  A  man  cannot  insure  himself  against  his  own 
wrong. 

The  argument^  by  which  it  has  been  demonstrated  that  the 
principal's  debt  to  his  surety,  and  the  promisor's  liability 
under  the  indemnity  for  the  principal's  default^  are  simul- 
taneous upon  an  identical  events  is  equally  destructive  of  Mr. 
Throop's  favourite  plan/  to  extricate  a  contract  for  consiga- 
ment  upon  a  del  credere  commission  from  the  Statute.  No 
other  debtor,  as  he  states,  is  in  existence  at  the  date  of  the 
contract,  nor,  it  may  be  added,  is  there  at  that  period  any 
debt  contracted  by  the  factor.  It  is  only  when  a  sale  has 
been  negotiated  by  the  factor,  in  pursuance  of  the  agreement, 
at  a  stipulated  price,  and  for  a  period  of  credit,  that  the 
guarantee  takes  effect,  and  answers  for  the  fulfilment  of  the 
terms  upon  which  the  sale  was  made. 

Nor  does  a  factor,  on  a  del  credere  commission,  resemble,  in 
any  respect,  the  contractor  who  agrees  to  put  up  a  building 
for  his  employer,  t  The  difference  between  their  respective 
engagements,  is  the  very  distinction  which  classifies  the  cases 
that  are  within,  from  those  that  are  without,  the  Statute. 
Introduced,  to  illustrate  the  similarity  of  the  transactions,  it 
serves  only  to  bring  out  their  essential  dissimilarity.  The 
agreement  which  the  contractor  makes  with  his  architect, 
material  men,  and  labourers,  are  foreign  to  his  employer,  who 
takes  no  part  in  their  arrangement.  The  customers  of  a  retail 
trader  are  not  more  unknown  to  the  merchant  who  sells  to  the 
tradesman,  than  are  the  parties  who  deal  with  the  contractor 
to  his  employer.  The  factor,  on  the  other  hand,  is  the  agent 
of  his  principal,  and  the  principal  may,  at  his  option,  intervene, 
and  take  advantage  of  the  contracts  which  the  factor  has  made 
on  his  behalf.  The  purchasers  are  debtors  to  the  principal, 
and  even  the  factor's  guarantee  does  not  preclude  his  resort 
to  them ;  they  remain  his  primary  debtors  still.  .  . 

•  Section  668,  t  Section  668« 
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The  theory  advaixeed  by  Mr.  Justice  Oowen,*  though  it 
does  not  look  authority,  is  equally  destitute  of  yerisiinili- 
tude.  The  guarantee,  it  is  asserted,  does  not  alter  the 
character,  it  merely  enlarges  the  extent  of  the  factor's 
employment.  What  then,  it  may  be  pertinent  to  ask,  is  his 
function  ?  He  undertakes  to  negotiate  a  sale,  to  collect  the 
price  at  the  maturity  of  the  debt,  and  to  remit  the  proceeds, 
to  the  principal.  In  no  respect,  however,  does  he  change 
his  character,  which  is  that  of  an  agent.  As  such  he  is, 
like  other  intelligent  beings,  liable  for  the  results  of  his 
negligence^  and,  though  the  anticipation  would  be  novel^ 
there  may,  perhaps,  be  no  objection  to  a  provision  being 
made  for  such  a  casualty  in  advance.  He  would  then  insure 
his  principal  against  the  risk  of  any  loss  that  might  result 
from  his  negligence.  This  theory,  a  mere  truism  in  itself^ 
does  not  however  touch,  much  less  explain,  thie  difficulty. 
It  is  not  liability  for  his  own  negligence  that  distinguishes 
the  del  credere  factor  from  other  agents.  In  this  respect  he 
resembles  them.  The  peculiarity  which  contrasts  him  lies 
in  his  engagement  to  answer  for  the  delinquencies  of  the 
purchasers.  He  undertakes  to  make  good  the  losses  caused 
by  others  in  spite  of  the  utmost  fidelity  on  his  part.  There 
is  no  agency  about  such  an  undertaking.  An  agent  acts  for 
his  principal;  the  factor  in  this  instance,  having  performed 
his  part  as  an  agent,  turns  round,  and  deals,  not  for,  but 
on  his  own  account,  with  the  party  who  was  in  the  previous 
transaction  his  principal.  The  engagement  is  collateral  to  the 
purchaser's  contract,  and  is  an  unequivocal  guarantie.  It 
forms  no  integral  part  of  the  agency,  but  it  is  an  indepen* 
dent  agreement.  Could  the  factor  in  this  transaction  be 
agent  for  either  party,  it  would  necessarily  be  not  for  the 
vendor  but  for  the  purchaser.  He  would  assume  and  vica- 
riously atone  for  the  faults  of  another.  But  the  substitution 
of  moral  character  is  not  within  the  reach  of  law,  however 

*  SectiQ|i671,  e<<«^. 
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it  mkj  be  in  the  profisoe  of  tiieologf.  The  011I7  diing 
•Uowed  by  bw  is  mn  engegement  to  answer  for  the  eonae- 
qoeneef  of  enolhei^s  ddinqiiency ;  aod  dug  vndertakiiig  it 
»  gnenmtee. 

A  falkej  inereteee  the  miachief  which  it  prodaces  ontil 
tracked  aod  eradicated  from  the  aystem.  It  ia  not  onl/ 
acted  npon  in  the  instance  Ux  which  it  was  invented,  but 
the  inevitable  tendency  ia  to  apply  it  like  a  principle  to 
analogona  cases,  and  the  extension  goes  on  nntil  the  fallacy 
becomes  so  transparent,  that  the  theory  is  abandoned  alto- 
gether. Thns  Mr.  Throop  endeavours  to  extend  the  fallacy 
of  afactor^s  gaarantee  being  an  enlargement  of  his  agency 
to  the  transfer  of  a  chose  in  action.*  An  assignor,  it  is 
assumed,  makes  an  implied  agreement  to  collect  the  debt, 
and,  in  so  doing,  he  acts  as  the  agent  of  his  assignee.  In 
addition,  he  undertakes  to  fulfil  the  debtor's  engagements  on 
the  default  of  the  latter.  This,  however,  is  dealing  with  the 
assignee  face  to  face,  and  not  as  an  agent.  The  debtor 
remains  bound  for  his  own  engagement,  and,  as  there  cannot 
be  two  original  and  several  debtors.  Judge  Story's  trilatoral 
contract  never  having  been  adopted,!  the  transferror,  who 
answers  for  the  debt  of  another,  is  a  guarantor  and  withia 
the  Statute. 

But  even  if  it  were  established,  in  spite  of  the  nature  of 
things,  that  the  guarantee  of  a  del  credere  factor  constituted 
a  part  of  his  agency,  the  object  strained  after  with  such  per- 
tinacity would  not  be  attained.  The  Statute  would,  never- 
theless, apply,  and  require  the  guarantee  to  be  in  writing. 
The  enactment  does  not  mention  and  except  agency ;  it  lays 
down  the  imperative  rule  that  a  promise  to  answer  for  the 
debt  or  default  of  another  must  bo  in  writing.  The  Statute 
is  not  repealed  or  neutralised  by  agency.  Though  a  guarantee 
should  be  included  In  the  function  of  an  agent,  it  would 
still  remain  none  the  less  »  guarantee,  and,  aa  so^^  it  must 
conform  to  the  stetutory  requirement. 

*  Section  6^  f  Beotion  165,  n.  (b.) 
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Would  it  not  be  in  better  taste,  either  to  discourage  the 
invention  of  pretexts  to  escape  oomplianoe  with  the  lawj  or  to 
discontinue  the  mock  praise  which  is  lavished  upon  the  Statute  9 
It  is,  in  solemn  phrase,  pronounced  the  most  salutary  enact- 
ment ever  passed^  and  in  the  same  breath  a  decision  is  rendered 
which  circumscribes  the  extent  of  its  application.  The  history 
oi  its  interpretation  is  an  almost  uninterrupted  succession  of 
obstructions  which  have  been  erected  to  prevent  its  operation^ 
apd  the  wonder  is  that  anything  is  left  for  it  to  operate  upon ; 
in  fact  a  reductio  ad  abmrdumy  which  nullifies  the  entire 
Statute^  is  the  only  shock  at  the  present  day  which  will 
arouse  attention,  and  arrest  the  fatal  inclination  to  help  the 
cfise  in  hand  through  the  obstacles  of  the  law.  Chancellor 
Kent's  insidious  theory  met  with  no  resistance  until  it  was  all 
at  once  discovered  to  be  a  repeal  in  disguise.  The  judges^ 
not  prepared  to  push  judicial  legislation  to  that  extreme, 
reconsidered  their  precipitate  acquiescence,  and  achieved  a 
triumph  over  themselves,  which  moralists  style  the  greatest 
of  triumphs,  and  which  Buckle  describes  in  legislation  as 
the  undoing  of  that  which  ought  never  to  have  been  done* 
C.  J.  Comstock,  of  New  York,  distinguished  himself  by  the 
ability  which  he  displayed  in  uprooting  the  doctrine,*  and 
C.  J.  Foland,  of  Yermont^f  continued  the  attack  with  nearly 
equal  vigour.  It  is  an  invaluable  feature  of  Mr.  Throop's 
book,  that  he  pursued  this  theory  into  the  last  recesses  in 
which  it  had  concealed  itself,  and  has  exposed  it  at  all  points. 
The  doctrine  never  gained  any  foothold  in  England,  and  yet 
it  is  so  interwoven  in  the  American  decisions  that,  in  order 
to  comprehend  them,  it  must  be  understood.  Stripped  of 
phraseology  it  amounts  simply  to  this :  A  collateral  promise, 
if,  like  any  other  contract,  it  has  a  consideration  to  support  it, 
is  not  within  the  Statute  of  Frauds.^  The  statement  of  the 
proposition  is  sufficient  to  demolish  it. 

The  real  difficulty  which  presents  itself  in  the  cases  under 

•  Malhwy  v.  GiOett,  21  N.T.,  412.    t  FtiOam  v.  Adams,  37  Vt.,  391. 
X  Browne  on  the  Statute  of  Frauds,  Sec.  191 ;  Throop,  Sees.  593,  613. 
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the  Statute  has  not^  in  spite  of  the  discussions  and  the 
accumulations  of  decisions,  been  fairly  met  and  overcome. 
The  relinquishment  of  a  security  by  a-  creditor  will  take  a 
promise  to  pay  the  debt  for  which  it  was  held  out  of  the 
Statute,  but  unless  the  consideration  which  induced  the 
promise  assumed  the  form  of  a  lien  upon  property,  in  which 
the  promisor  was  interested,  or  was  impressed  with  the 
character  of  a  trust  fund,  it  will  not  be  sufficient  to  except 
the  case  from  the  operation  of  the  Statute.  The  receipt  of 
trust  funds,  however,  to  the  extent,  say  5  per  cent,  of  the  debt, 
will  make  the  promise  to  pay  the  whole,  that  is,  95  per  cent., 
beyond  any  inducement,  original,*  and  yet  a  full  consideration 
equal  to  the  amount  of  the  debt  will  not  produce  that  effect. 
Such  a  distinction  is  too  arbitrary  to  stand  as  a  final  settle- 
ment of  the  controversy. 

The  theory  of  a  purchase,  though,  at  one  period,  accepted 
as  the  neatest  evasion  of  the  Statute,  is  not  advocated,  and  is, 
apparently,  cast  aside  by  Mr.  Throop,  who  evidently  thinks 
he  has  discovered  a  better  shield  to  protect  the  cases  which 
were  formerly  classified  under  this  head,  from  the  surveillance 
of  the  Statute.  The  original  debt,  it  seems  to  be  his  opinion, 
is  extinguished  by  the  purchaser  of  the  claim,  who  substitutes 
himself  for  the  debtor.  At  the  same  time,  the  debt  is  kept 
alive  for  the  benefit  of  the  purchaser,  though  it  is  paid  to  the 
creditor,  inasmuch  as  he  has  accepted  the  purchaser's  engage- 
ment as  absolute,  and  not  as  conditional  payment.  The 
purchaser's  promise  must  be,  it  is  thought,  original,  as  a  col- 
lateral undertaking  implies  a  debt  to  the  creditor,  which 
subsists  until  the  terms  are  fulfilled.  The  answer  to  this 
ingenious  conceit  is  that,  like  most  legal  abstractions,  it 
ignores  the  real  relations  which  exist  between  the  parties. 
The  extinction  of  the  original  debt,  if  it  actually  occurred^ 
would  cause  a  failure  of  consideration,  and  entitle  the  pro- 
misor to  rescind  his  contract.    Nor  can  it  be  alleged  that  the 

•  Sees.  565,  et  «ej.,  610, 
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extinguishment  is  partial,  destroying  the  creditor's  right,  but 
leaving  the  debtor's  obligation,  which  correlates  with  that 
right  unaffected.     The  moment  the  right  is  extinct  the  duty 
ceases  to  exist :  one  cannot  exist  without  the  other.     In  the 
civil  law,  the  confusion  of  thought  involved  in  the  hypothesis 
could  not  have  arisen,  as  a  single  term,  obligation  includes  both 
right  and  duty,  which  are  merely  different  aspects  of  the  same 
thing.     The  error  sprung  from  inattention  to  the  real  nature 
of  the  transaction.     The  creditor's  right  is  not  extinguished^ 
it  is  carefully  preserved  from  destruction,  and  is  transferred 
intact  to  the  purchaser,  with  the  assent  and  concurrence  of 
the  debtor.    Let  the  assignment  be  called  by  its  right  name, 
and  the  obscurity  which  hangs  over  the  transaction  will  be 
cleared  up.    The  negotiation  results  in  the  purchase  of  the 
creditor's  claim  by  the  promisor,  who  is  now  invested  with 
the  right  to  the  debt.     Upon  the  basis  of  construction,  which 
has  been  laid  for  the  Statute,  the  theory  of  a  purchase  is  the 
most  satisfactory  exception  which  has  been  established   to 
the  Statute.     But  the  groundwork  of  interpretation  itself  is 
not  an  altogether  sound  system  of  hermcneutics.     The  Statute 
does  not  exclude  original  promises  by  its  terms ;  it  is  only 
by  the  application  of  a  preconceived  theory  to  its  interpretation 
that  this  result  is  attained.     Not  only  is  a  subsisting  debt 
from  a  third  person   to  the  promisor  presupposed,  but  the 
continuation  of  that  debt  is  also  made  a  prerequisite,  though, 
conceding  the  first  assumption,  because  it  is  established,  is 
there  any  necessity  for  the  second  proposition  ?     A  promise 
to  pay  the  debt  answers  for  it  in  different  degrees  of  effective- 
ness, according  to  the  credit  of  the  promisor,  and  because  a 
man's  word  is  as  good  as  his  bond,  and,  therefore,  does  answer 
with  the  utmost  completeness  for  the  debt.    Are  the  express 
words  of  the  Statute  to  be  neutralized  in  defence  to  a  theory 
which  can  justify  its  existence,  only  so  far  as  it  gives  to  the 
words  of  the  Statute  their  full  effect  and  significance  ? 

If,  however,  the  Statute  be  judicially  repealed  by  the  theory 
which  has  been  subsequently  enacted,  the  purchase  of  a  credi- 
voi*.  xxxil. — NO.  LXIII.  H 
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tor's  claim  docs  not  fall  within  the  atatatorj  requirement. 
Mr.  Throop  baa  pointed  out,  with  bis  usual  acuteness,  the 
mistake  which  has  misled  so  many  in  the  discussion  of  the 
cases  which  involve  this  point.  It  is  the  fulfilment  of  the 
agreement  to  purchase  the  daim^  and  not  the  agreement 
itself^  which  is  intended  to  transfer  the  claim,  or,  as  he 
erroneously  states,  to  extinguish  the  debt.  Such  an  engage- 
ment is,  until  fulfilled,  collateral  to  the  debtor's  promise, 
and  does  not  take  away  or  transfer  the  creditor's  claim.  It 
is  in  aid  of  the  debtor,  and  gives  the  creditor  additional 
security  for  his  demand.  Thus,  in  Mallett  v.  Bateman,  a 
merchandise  broker  orally  agreed  to  discount,  at  the  rate 
of  three  per  cent,  without  recourse  to  the  seller,  the  pur- 
chaser's acceptance,  which  was  given  for  the  price  of  the 
goods.  The  plaintiffs  contended  that  the  agreement  was  a 
purchase  of  the  acceptance,  which  was  given  for  the  price  of 
the  goods.  The  defendant  contended  that  the  agreement  was 
a  purchase  of  the  acceptance,  which  would  be  transferred  to 
the  defendant  when  he  discounted  it,  and  then  he,  in  pursu- 
ance of  his  contract,  would  release  the  plaintiff  from  all 
liability  upon  the  draft.  Here  there  was  no  actual  pur- 
chase, but  only  an  agreement,  which,  if  carried  out,  would 
have  resulted  in  a  purchase.  This,  independent  of  the  agree- 
ment to  indemnify  the  plaintiff  against  ulterior  liability,  was 
sufficient  to  decide  the  case. 

.  Mr.  Throop  explains  how  the  understanding  of  the  party 
who  assents  to,  rather  than  of  the  party  who  tenders  the 
terms  of  a  contract,  govern  its  interpretation.     He  says :: — 

*'  It  would  seem  that  in  all  cases  where  the  words  are  susceptible 
of  more  than  one  meaning,  the  question  is  not  in  what  sense  the 
promisor  intended  to  use  them,  but  in  what  sense  the  promisee 
received  them.  The  language  having  been  selected  by  the  promisor, 
and  being  pertinent  to  either  species  of  engagement,  should  be 
regarded  as  a  tender  of  either  to  the  promisee  for  the  acceptance. 
A  very  striking  illustration  of  its  application,  in  this  particular 
connection,  is  furnished  by  the  decision  of  the  King's  Bench,  in 
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Oldham  v.  AUen^  a.d.  1784,  a  oase  mentioned  by  Bayley,  B,  **the 
defendant  had  sent  a  farrier  to  attend  some  horses,  and  said  to  the 
farrier,  '  I  will  see  you  paid.'    The  plaintiflf  knew  the  parties  who 
were  the  owners  of  some  of  the  horses,  and  made  them  debtors,  but 
debited  the  defendant  for  the  others,  whose  owners  he  did  not 
know.     The  court  held  that  the  promise  was  original  in  respect  of 
those  owners,  whose  names  he  did  not  know,  but  in  respect  of  others 
whom  he  did  know,  that  it  was  collateral."     The  same  language 
was  construed  in  this  case  to  raise  at  the  same  time  two  different 
contracts  between  the  same  parties,  for  no  other  reason  than  be- 
cause it  was  pertinent  to  both  contracts,  and  the  circumstances  of 
the  case  showed  that  the  promisee,  by  the  mere  operation  of  his  own 
mind,  divided  the  subjects  of  the  promise  into  two  classes,  as  he  had 
a  right  to  do  by  the  terms  of  the  promise."  * 

This  discovery  Mr.  Throop  applies  to  took-debts,  and 
shows  that  the  character  of  the  promise,  whether  principal 
or  collateral,  is  determined  by  the  acceptance  of  the  vendor. 
It  is  his  understanding  which  not  only  interprets,  but  which 
constitutes  the  agreement — it  is  the  meaning  with  which  he 
made  the  contract  that  becomes  the  real  object  of  inquiry — 
to  preclude  an  investigation  to  ascertain  his  intention,  is  to 
prohibit  the  proof  of  the  contract  itself.  This  is  precisely 
what  Mr.  Browne's  rule  doe^.f  He  admits  the  book-entrie.'! 
as  evidence  against,  but  not  as  evidence  for  the  vendor.  That 
is  to  say,  the  agreement  may  be  proved  if  one  of  alternative 
tenders  is  accepted,  but  not  if  the  other  is  accepted ;  or  in 
other  words,  an  offer  may  be  accepted,  but  it  cannot  be  re- 
jected. If  this  be  law,  it  is  a  new  revelation,  and  Mr. 
Browne,  though  the  prophet,  is  not  the  priest  of  his  own 
dispensation.  He  hastens  in  the  same  section  in  which  he 
announces  the  rule^  to  let  in  evidence  to  substitute  for  the 
tender  which  was  not,  the  tender  which  was,  accepted.  The 
admission  is  naturally  put  upon  the  ground  of  mistake,  but 
the  mistake  consisted  in  excluding  the  evidence  which  would 

♦  Section  188,  f  -'^^  1^8. 
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have  avoided  the  error,  and  shown  at  the  outset  which  tender 
the  vendor  accepted. 

Mr.  Throop  in  like  manner  hesitates  *  to  carry  out  his 
discovery^  though  the  neat  demonstration  which  he  had  given 
of  it  ought  to  have  convinced  him  of  its  soundness.  He 
shrinks  from  applying  the  principle  in  an  action  on  a  book 
account)  and  tries  to  make  out  a  different  issue.  The  ques- 
tion at  issue,  he  asserts,  is  who  made  the  promise  ?  The 
answer  to  that  question,  however,  does  not  settle  the  con- 
troversy. Two  parties  promised,  and  the  point  to  be  de- 
cided still  remains  at  issue,  it  is — which  tender  of  a  promise 
was  accepted!  The  answer  depends  upon  the  vendor's 
election.  The  choice  of  an  alternative  promise  rests  with 
him,  and  it  is  his  acceptance  which  ascertains  the  terms 
agreed  upon.  Tlie  fact  that  in  one  instance  each  promise 
is  made  by  a  distinct  person,  and  in  the  other  that  both 
promises  are  made  by  the  same  person,  does  not  alter  the 
question  at  issue.  The  vendor  determines  in  either  event 
which  promise  he  will  take,  and  it  is  his  concurrence  in 
the  agreement  which  gives  it  legal  effect.  The  book  entries 
are  evidence,  it  is  true,«only  that  a  party  received,  and  is 
bound  .to  pay  for,  goods  which  were  delivered  to  him.  But 
who  that  party  may  be  is  unknown  until  he  is  designated 
by  the  vendor.  Then  the  book  entries  become  evidence 
against  him.  The  book  entries  shift  as  evidence  accord- 
ing to  the  intention  of  the  vendor,  and  though  they  con- 
stitute proof  merely  of  a  promise,  yet,  as  they  equally 
prove  a  promise  by  either  party  whom  the  vendor  selects, 
the  evidence  does  not  settle  the  point  in  dispute;  it  fluc- 
tuates with  that  point,  and  is  brought  into  play  only  by  the 
determination  of  it.  There  is  no  conflict  between  different 
rules  of  evidence,  but  the  entries  are  subordinate  to  the  main 
principle. 

As  Mr.  Throop's   treatise  will  become  a  standard  work 

♦  Section  192,  n.  (c.) 
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for  practitioners^  it  is  to  be  hoped  that  he  will  revise  his 
style^  which  is  somewhat  negligently  constructed,  and  that 
he  will  correct  the  inaccaracies  and  eradicate  the  vulgarisms 
which  characterise  it.  *'  Deceased  "  he  uses  for  ^*  died  "  on 
page  92,  line  15^  and  on  page  387>  line  14.  '^  Loaned "  is 
incessantly  used  for  *^  lent,"  pages  272,  line  15  ;  30,  line  7  ; 
434,  line  10;  520,  line  13;  591,  line  16;  594,  line  13,  and 
^Ment"  is  employed  only  in  a  formula,  page  310,  line  15. 
Predicated  "  upon  "  is  not  authorized  even  by  Webster,  nor 
can  one  understand  how  a  per  cnrram  opinion  could  be 
delivered  by  Wood  worth,  J.,  page  180,  line  21. 


abt,  viil— nationality  and  DOMICIL 
under  the  conflict  op  laws. 

ii  nnHE   domicil  of  every  Frenchman,"  ♦  says  the  Code 
JL     Civil,  Art.  102,  *^  as  regards  the  exercise  of  his  civil 
rights,  is  at  the  place  where  he  has  his  principal  establisli* 
ment." 

"  It  is  the  home  of  the  party,"  says  Ch.  Kent  (Comma. 
on  American  Law,  11th  edition,  vol.  2,  p.  552,  note),  ^Hhe 
place  of  his  principal  establishment,  which  constitutes  the 
domicil.  The  definition  of  a  domicil,  in  the  writings  of  the 
jurists  generally,  is  taken  from  the  civil  law.  In  eodem  loco 
8WffuIo8  habere  domicUium  nan  ambigitur^  ubi  quia  larem  rerumque 
ac  fortunarum  suarum  summam  constituity  unde  rursus  non  sit 
discessurus  ei  niliil  avocet ;  unde  cum  profectue  est  peregrinari 
videtur;  quod  si  rediit,  peregrinari  jam  deetUit.^^ 

*  ^  Tbe  foreigner  who  shall  hare  been  admitted  by  the  authorisation 
of  the  timperor  to  establish  his  domicil  in  France,  shall  enjoy  all  civil 
lights  therein  so  long  as  be  shall  continue  to  reside  there.**  Code  Civi', 
Art.  13.  Hence,  by  implication,  a  foreigner  can  have  no  legal  domicil  in 
France,  unless  thereto  expressly  authorised  by  the  chief  qI  the  executiye 
power. 


102     Ifatianality  and  DomMl  under  the  Confiict  of  Laws. 

**  Vattel,"  says  Story,  in  his  Conflict  of  Laws,  s.  43,  **  has 
defined  domicil  to  be  a  fixed  residence  in  any  place  with  an 
intention  of  always  staying  there.  But  this  is  not  an  accurate 
statement  It  would  be  more  correct  to  say  that  that  place 
is  properly  the  domicil  of  a  person  in  which  his  habitation  is 
fixed  without  any  present  intention  of  removing  therefrom." 

The  learned  editors  of  the  American  Leading  Cases,  ia 
their  note  to  the  case  of  Oiiier  v.  O^Daniel  (vol.  1,  p.  743) 
remark  that  '^  the  definition  of  domicil  is  confessed  to  be  un- 
certain. In  Somerville  v.  Lord  SomervilU,  5  Ves.,  750,  755, 
789,  the  definition  of  the  civil  law  was  cited ;  but  the  Master 
of  the  Rolls  (Sir  R.  P.  Arden)  censured  it  as  very  vague  and 
di£Scult  to  apply,  and  said  that  in  his  opinion  Bynkershoek 
was  very  wise  in  not  hazarding  a  definition."  We  are  very 
much  of  the  same  opinion,  and  shall  imitate  Bynkershoek's 
discretion  in  the  matter. 

The  fact  is  that,  owing  to  the  poverty  of  our  language,  the 
wonderful  increase  in  the  intercourse  of  nations,  the  complicity 
of  relations  thence  resulting,  and  the  diversity  of  laws  to 
which  an  individual  may  consequently  at  any  time  be  subject, 
too  much  has  been  expected  of  the  word  in  question.  It  is, 
in  short,  a  generic  term,  and  can  only  be  properly  defined  when 
taken  in  connection  with  the  subject  matter  which  occasions 
its  employment.  ''The  succession  to  movable  property, 
whether  testamentary,  or  in  case  of  intestacy,  the  jurisdiction 
of  the  probate  of  wUls ;  the  liability  to  legacy  duty ;  the  right 
of  voting ;  liability  to  taxation,  and  to  military  duty ;  the 
jurisdiction  of  the  (United  States)  federal  courts  as  between 
citizens  of  different  states ;  national  character  for  purposes  of 
trade,  and  in  case  of  war;  all  depend  upon  the  party's 
domicil,  or  legal  residence."  (Am.  Lead.  Cases.,  vol.  1,  p. 
742).  We  propose  in  the  present  article  to  limit  our  remarks 
to  the  subject  of  nationality  and  domicil  as  affecting  par- 
ticularly  the  distribution  of  personal  estate,  under  a  will,  or 
otherwise. 

And,  first,  the  idea  of  domicil  is  quite  separable  from,  and 
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is,  in  fact,  usually  separated  from  the  idea  of  nationality.  In 
the  view  of  those  who  have  attempted  to  define  the  word, 
and,  we  think,  also  in  the  view  of  the  courts  generally,  a 
man  may  very  well  have  his  domicU  in  a  country  of  which 
he  is  not  a  citizen.  M.  Demangeat,  in  his  (4th)  edition  of 
Faelix,  Dr.  Int.  prfoe,  voL  1.,  p.  68,  n,  (6),  remarks  as 
follows: — "Thus,  according  to  M.  F»lix,  a  man  can  only 
have  his  domicil  in  the  territory  of  the  nation  of  which  he 
is  a  member.  This  is  an  idea  which  appears  to  us  com- 
pletely inadmissible."  And  he  proceeds  to  instance  the  case 
of  a  man  who  has  obtained  the  requisite  authorisation  to 
establish  his  domicil  in  France,  under  Art.  13  of  the  Code 
Civil,  as  possessing  incontestibly  the  character  of  a  man  who 
is  not  French,  and  yet  has  his  domicil  in  France.  Prolonged 
residence  with  an  evident  intention  of  continuing  it,  or,  at 
least,  with  no  evident  intention  of  abandoning  it,  ordinarily 
suf&ces  to  constitute  a  domicil  in  a  foreign  coimtry,  although 
the  party  may  have  shown,  either  by  his  words  and  acts,  or, 
at  all  events,  by  his  inaction,  that  he  had  no  idea  of  trans- 
ferring his  allegiance  to  such  country.  This,  it  seems  to  us» 
is  clearly  the  understanding  of  the  English  and  American 
Courts  (though  not,  as  we  shall  see  presently,  of  the  French 
tribunals)  when  discussing  the  subject  of  domicil  in  connection 
with  the  question  of  the  transmission  of  property  under  a 
will,  or  in  case  of  intestacy.  Story  speaks  of  the  doctrine 
as  '^  fully  established  {i.e\y  in  England)  that  the  law  of  the 
ViXiiual  foreign  domicil  of  a  British  subject  is  exclusively  to  govern 
in  relation  to  his  testament  of  personal  property."  **And 
this  doctrine,"  he  adds,  ^^necessarily  goes  to  the  extent  .of 
establishing,  not  only  whether  there  be  an  instrument  called 
a  will,  but  whether  it  constitutes  a  will  in  the  sense  of  the 
lex  locL  The  doctrine  also  applies  whether  the  personal 
property  be  locally  situate  in  the  domicil  of  the  testator,  or 
in  a  foreign  country  "  (Conflict  of  Laws,  s.  467,  citing  Stanley 
V.  Barnes^  3  Hagg.  Eccles.  B.,  pp.  373  to  465 ;  Moore  v. 
Darell,  4  Id.,  346,  352  ;  Price  v,  Dewhurst,  4  Mylne  &  Craig, 
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76,  80^  82 ;  Ferraris  r.  Marguia  of  Hertford,  the  English 
Jurist,  April  I,  1843,  p.  262 ;  3  Gurteis  B.,  468.)  '^  The 
Bame  doctrine/'  he  continues,  s.  468>  '^is  now  as  firmly 
established  in  America.''  A  case  in  point  is  cited  by  Judge 
Bedfield,  in  his  (6th)  edition  of  the  above  work,  s.  49i>  c^ 
tried  before  the  New  York  Court  of  Appeals,  where  a  citizen 
of  South  Carolina,  having  executed  his  will  in  such  a  manner 
as  to  create  a  valid  bequest  of  personal  estate  by  the  law  of 
that  State,  but  not  according  to  the  law  of  New  York,  into 
which  State  he  subsequently  removed,  and  died,  having  his 
domicil  in  that  State^  it  was  held  that  he  died  intestate  as  to 
personal  estate  within  that  jurisdiction."  (To  the  same  effect^ 
see  Bedfield  on  Wills,  Ist  edition,  vol.  1.,  pp.  402-4.)  And  in 
his  chapter  on  Succession  and  Distribution  ab  intestatOy  s.  481, 
Judge  Story  remarks : — 

**  The  universal  doctrine,  now  recognised  by  the  Common  Law, 
although  formerly  much  contested,  is,  that  the  succession  to  personal 
property  is  governed  exclusively  by  the  law  of  the  actual  domicil  of 
the  intestate  at  the  time  of  his  death.  li  is  of  no  consequence,  what 
is  the  country  of  the  birth  of  the  intestate  or  of  his  former  domicile  or 
what  is  the  actual  situs  of  the  personal  property  at  the  time  of  his 
death )  it  devolres  upon  those  who  are  entitled  to  take  it,  as  heirs 
or  distributees,  according  to  the  law  of  his  actual  domicil  at  the  time 
of  his  death.  Hence,  if  a  Frenchman  dies  intestate  in  America,  all 
his  personal  property,  whether  it  be  in  America  or  in  France,  is 
distributable  according  to  the  Statute  of  distribution  of  the  State 
where  he  then  resided,  notwithstanding  it  may  differ  essentially 
from  the  distribution  prescribed  by  the  law  of  France." 

Now,  the  law  as  thus  laid  down,  is,  at  least,  clear  and  intel* 
ligible  in  principle,  and  generally,  though  not  always,  easy 
of  application.  In  the  majority  of  cases,  it  is  easy  to  deter- 
mine whether  a  person  had  his  principal  establishment  in  a 
country  or  not;  whether  he  had  fixed  his  residence  there, 
without  any  definite  intention  of  quitting  it,  at  the  time  of 
his  death.  Gases  will  certainly  occur  where  the  question  of 
fact  is  difiicult  of  solution,  and  where  a  court  is  not  a  littlQ 
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embarrassed  to  decide  betvfeen  two  or  more  places  having 
nearly  equal  claims  to  be  regarded  as  the  domicil  of  the 
deceased.    But  this  fact  of  a  fixed  residence  in  a  place  having 
once  been  decided,  it  has  been  generally  supposed,  as  already 
stated,  that  the  law  of  such  place  applied,  as  a  matter  of 
course,  to  determine  the  validity  of  the  will,  or  the  distribu- 
tion in  case  of  intestacy.     But,   on  referring  to  Bedfield's 
edition  of  Story,  s.  49  6,  we  find  it  laid  down  that  '^  the  result 
of  the  more  recent  English  cases  seems  to  be  that  to  a  change 
of  national  domicil,  there  must  be  a  definite  and  distinct 
change  of  nationality.     In  the  language  of  Lord  Kingsdown, 
in  the  latest  case  where  the  subject  is  discussed  in  the  House 
of  Lords  {Moorhouse  v.  Lord,  9  Jur.,  N.S.  677),  'a  man  must 
intend  to  become  a  Frenchman  instead  of  an  Englishman.' " 
We  do  not  very  well    understand   how,  in  view  of  the 
English  doctrine  of  perpetual  allegiance,  an  English  subject  can 
be  presumed  to  intend  to   become   a   Frenchman.     At  all 
events,  he  cannot  be  presumed  by  an  English  court  to  have 
succeeded  in  carrying  his  intention  into   lawful   efiect  (see 
Curling  v.  Thornton,  2  Addams,  Eccles.  E.,  6, 10 — 25).    Hence, 
it  may  be    said  that,  even  accepting  the    dictum  of  Lord 
Kingsdown,  domicU  is  by  no  means  synonymous  with  country. 
But,  the  point  we  wish  to  make  is,  that  if  this  dictum  be 
regarded  as  binding,  the  definition  of  domicil  as  heretofore 
accepted  is  no  longer  correct.      Its  signification   must  bo 
restricted  so  as  to  mean  a  permanent  place  of  residence  in  a 
country  whereof  one  has  shown  his  intention  to  become  a 
citizen.     Under  this  point  of  view,  if  a  person  has  shown  no 
such  intention,  he  remains  simply  a  resident  of  such  foreign 
country,  and,  however  prolonged  that  residence  may  be,  the 
validity  of  his  will  of  personal  property,  or  its  distribution  in 
case  of  intestacy,  must  be  regulated  by  the  law  of  his  own 
country.    Hence,  it  would  follow  that  a  few  months'  residence 
of  an  individual  abroad,  if  accompanied  by  an  application  for 
citizenship,  or  even  a  simple  declaration  of  intent  to  become 
»  citizen;  might  be  sufficient  to  subject  the  transmissioa  of 
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his  personal  estate  to  the  foreign  law,  when  a  many  years' 
residence  unaccompanied  by  such  application  or  declaration, 
would  be  wholly  ineffectiye  for  the  purpose.  It  certainly 
seems  odd  to  allow  such  force  and  effect  to  a  simple  intent 
which,  in  view  of  the  Common  Law  doctrine  of  perpetual 
allegiance,  utterly  fails  in  its  main  object. 

In  other  words,  though  a  British  subject  cannot  rightfully 
absolve  himself  from  allegiance  to  his  native  country,  he  can, 
by  wrongfully  attempting  to  do  so,  release  himself  and  all  his 
personal  property  from  the  operation  of  some  of  its  most 
important  laws. 

It  may  be,  however,  that  the  House  of  Lords,  in  this  case, 
really  admit  the  right  exuere  patriam ;  and  having  so  admitted 
it,  proceed  to  lay  down  the  doctrine,  as  formulated  by  Bedfield, 
that  residence  in  a  foreign  country,  however  prolonged,  is 
insufficient  to  constitute  a  domicil  there,  unless  accompanied 
by  a  definite  and  distinct  change  of  nationality. 

If  this  be  so  (and  we  have  not  the  means  at  hand  of  verify- 
ing the  fact),  we  beg  leave  to  congratulate  the  House  of  Lords 
on  their  display  of  practical  wisdom  in  recognizing  the  right 
in  question,  and  thus  abandoning  the  useless  attempt  to  tie 
down  the  restless  and  resistless  present  with  the  worn  out 
formularies  of  the  past.* 

Even  the  United  States  (as  appears  from  the  earlier  deci- 
sions of  their  Courts)  have  been  guilty  of  the  absurd  incon- 
sistency of  inviting  subjects  of  other  nations  to  renounce  all 
allegiance  to  their  former  governments  on  becoming  citizens 
of  the  United  States,  while,  at  the  same  time,  maintaining 
the  doctrine  of  perpetual  allegiance  as  inexorably  binding 
upon  their  own  citizens.  Of  late  years,  however,  the  views 
formerly  entertained  on  this  subject  have,  we  think,  been 
greatly  modified  ;  and  the  right  of  expatriation  seems  now  to 
be  admitted  as  a  matter  of  principle,!  though  restrictions  may 

*  We  are  glad  to  see  that  the  right  is  now  estabHshed  beyond  all  contro- 
versy by  the  6th  section  of  "The  Naturalisation  Act,  1870"  (S3  Vict.  C.  14). 
"   "^  is  expressly  recognised  in  the  recent  treaty  between  the  United 
and  England  on  the  subject  of  Naturalisation. 
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very  properly  be  imposed  as  to  the  time  and  manner  of  its 
exercise.  The  intrinsic  justice  of  the  new  doctrine^  and  a 
proper  regard  for  consistency^  have  recommended  it  to  the 
American  Courts ;  while  the  compromising  conduct  of  many 
naturalized  citizens^  returned  to  their  native  countries^  has 
forced  the  executive  to  disown  them  and  refuse  them  protec- 
tion.* 

Let  it  then  be  universally  admitted  that  men  have  the  right 
to  leave  their  country,  whether  for  their  country's  good,  or 
for  their  own,  and  to  become  citizens  of  any  other  country ; 
and  then  let  the  principle  be  also  universally  established  that 
wills  (of  personal  property,  at  least)  made  by  any  such,  shall 
be  good  and  effective,  if,  and  only  if,  valid  in  substance, 
according  to  the  law  of  the  country  to  which  they  owe 
allegiance  at  the  time  of  their  death,  and  also  if  valid  in  form, 
either  according  to  the  same  law,  or  to  that  of  the  place  where 
made ;  f  and  that  in  case  of  intestacy,  the  law  of  their  country 
at  the  time  of  their  decease  shall  regulate  the  distribution  of 
their  personal  estate.  Bu  t  let  it  also  be  admitted  that  in  case 
of  doubt  as  to  his  real  nationality,  then  the  law  of  the  domieil, 
(in  the  hitherto  generally  accepted  sense  of  the  term)  of  the 
deceased,  at  the  time  of  his  death,  shall  govern  as  to  the  sub- 
stantial validity  of  his  will,  or  the  distribution  ab  intestate  of 
his  personal  estate. 

We  proceed  to  consider  a  decision  rendered  by  the  Tri- 
bunal de  l^re  Instance,  of  Bordeaux,  on  the  17th  August, 
1870,  in  a  case  which,  from  its  extremely  interesting  character 
as  illustrating  forcibly  the  conflict  of  laws,  and  the  diffi- 
culty of  harmonising  them,  we  venture  to  give  at  full  length. 
The  facts  of  the  case  (as  we  believe  they  were   given  in 

•  See  Juando  v.  Taylor y  2  Fame,  U.S.  Circuit  Ct.  Rep,,  652  ;  Letter  of 
Mr.  Cass,  Secretary  of  State,  to  U.S.  Minister  at  Berlm,  July  8,  1859 ; 
Opinion  of  Attorney -General  Black,  in  case  of  Amthor,  1857. 

f  At  the  moment  of  writing  this  article,  a  will,  covering  a  large  amount 
of  property,  made  by  an  American  lady  at  Nice  in  1868,  is  being  contested 
before  the  Surrogate's  Ck)urt  of  New  York  on  the  ground  that  it  is  not  a 
valid  will  under  t^e  law  of  France,  where  executed,  though  perfectly  so 
luder  tiie  law  of  the  State  to  which  the  testatrix  belonged. 
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evidencei  although  those  which  tend  to  show  the  d^cedent^a 
intended  resumption  of  his  French  citizenship  are  not  recited 
in  the  decree  of  the  court)  are  briefly  as  follows.  A  was 
born  in  France  in  1815^  removed  to  New  Orleans  at  an  early 
agCj  became  a  naturalized  American  citizen  either  in  1838, 
or  in  1840/  practised  there  as  a  lawyer  until  1847,  when 
he  returned  to  France^  purchased  some  real  estate  there, 
married^  in  June,  1851,  a  French  lady,  by  whom  he  had  two 
children,  and  resided  in  France,  both  before  his  marriage  and 
afterwards  with  his  family,  continuously  (with  the  exception 
of  two  visits  to  New  Orleans,  the  first  in  1849,  of  four  months' 
duration,  from  March  to  July,  and  the  second  in  1860,  also 
for  a  few  months  only)  until  his  death,  May  28,  1868.  In 
the  marriage  register  he  was  described  as  being  domiciled 
in  a  certain  specified  Commune  in  France;  this  was  June 
12,  1851.  His  name  appears  upon  the  list  of  electors  oi  the 
said  Commune,  as  the  same  was  definitively  established  by 
the  Mayor,  March  31,  1851,  three  months  before  his  mar^ 
riage. 

His  name  appears  on  the  record  as  being  a  member  of  the 
Municipal  Council  of  said  Commune,  June  4,  1852,  two  months 
before  the  birth  of  tlie  eldest   of  the  children  above-mentioned* 

His  name  also  appears  in  the  archives  of  the  Department, 
September  12,  1852,  as  having  been  an  unsuccessful  candidate 
at  the  election  for  municipal  councillors  of  the  same  Com- 
mune; and  again,  August  5,  1855,  as  having  been  elected 
a  member  of  said  council.  (According  to  the  French  law — 
law  of  July  3,  1848 — only  citizens  are  entitled  to  vote  for, 
or  to  be  elected  as  municipal  councillors.  And  by  the  Con- 
stitution of  January  14,   1852,  Art.  14,  it  is  provided  that 

*  Both  dates  are  mentioned  in  the  judgment;  the  former  was  probably 
that  of  the  declaration  of  intention  as  required  hy  the  law  of  the  United 
States,  the  latter  that  of  actually  talking  oat  his  naturalisation  papers. 

t  Since  writing  the  above  we^  have  been  informed  that  A  had  previously 
made  two  visits  to  France,  one  in  1844^  another  in  1846,  on  each  of  which 
occasions  he  purchased  a  portion  of  his  father^s  estate,  a  fact  which  strongly 
confirms  the  idea  that  it  was  his  intention  to  return  and  make  his  home 
in  France,  which  intention  was  carried  into  effect  m  1847  as  aboTe-mentioned, 


IfationcUiiy  and  Domteil  under  the  Conflict  of  Laws.     109 

'' magistrates  and  public  functionaries  take  the  following 
oatb,  namely^  'I  swear  obedience  to  the  Constitution^  and 
fidelity  to  the  President ; ' "  the  word  "  President "  being  by 
the  Senatus  Consultum  of  December  25,  1852,  changed  to 
'*  Emperor,"  and  it  is  fairly  to  be  presumed,  in  the  absence 
of  any  evidence  to.  the  contrary,  that  A  obeyed  the  law,  and 
took  the  oath  in  question.) 

On  June  21, 1849  (being  then,  as  before  stated,  on  a  visit 
to  New  Orleans),  A  made  a  holographic  will,  which  is  ad- 
mitted to  have  been  good,  in  form  and  substance,  at  the 
time  of  its  execution,  and  under  which  the  plaintiff  in  the 
suit  claimed  a  legacy ;  this  claim  being  contested  by  defen- 
dant, on  the  ground  that  the  said  will  became  void  and  of  no 
effect  on  the  birth  of  a  child  to  the  testator,  unde7*  the  law  of 
Louisiana  (it  not  being  pretended  that  any  such  consequence 
ensues  under  the  French  law),  and  that  it  remained  abso- 
lutely null  and  void  up  to  the  death  of  the  said  testator. 

In  the  consideration  of  the  question  here  at  issue,  several 
subordinate  questions  present  themselves  for  solution,  (1st.) 
Was  the  testator  at  the  time  of  his  death  a  citizen  of  the 
United  States?  (2nd.)  Supposing  it  to  be  considered  that 
he  was,  for  any  or  all  national  purposes,  still  a  citizen  of  the 
United  States,  was  he  also  at  the  time  of  his  death  a  citizen 
of  the  State  of  Louisiana  ?  (3rd.)  If  it  be  thought  that  he 
had  ceased  to  be  a  citizen  of  the  United  States,  or  at  all 
events  of  Louisiana,  is  the  law  of  Louisiana  the  proper  one 
whereby  to  determine  the  validity  at  the  time  of  his  death  of 
the  will  in  question  ?  Even  if  he  had  not,  according  to  the 
French  law,  recovered  his  French  nationality,  or  even  a 
French  domicil  (in  the  strict  sense  of  the  French  law),  still, 
in  view  of  the  fact  that  France  had  been  his  place  of  residence 
for  twenty  years  preceding  his  death  (and  supposing  him  to 
have  lost  his  citizenship  in  Louisiana,  as  before  stated)  ought 
not  the  French  law  to  be  applied  to  determine  the  validity  of 
the  said  will  ?  (4th.)  If,  on  the  contrary,  it  be  decided  that 
A  was  still  a  citizen  of  both  the  United  States  in  general, 
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and  of  Louisiana  in  particular ;  stilly  in  view  of  his  prolonged 
residence  in  France^  and  in  yiew  of  all  the  other  facts  above 
stated,  is  the  law  of  Louisiana,  or  is  the  French  law,  the 
proper  one  to  apply  to  determine  the  validity  of  the  will  in 
question?  (5th.)  The  will  made  by  A  in  1849  (two  years 
after  his  return  to  France,  where,  it  will  be  remembered^  he 
ever  afterwards  resided)  being  good  when  made,  under  both 
the  French  law,  and  that  of  Louisiana,  and  nothing  having 
since  occurred  to  affect  its  validity  as  judged  hy  the  French  law, 
should  it  not,  according  to  the  established  principles  of 
English  and  American  jurisprudence,  be  admitted  by  the 
competent  court  to  be  perfectly  valid  and  effective — although 
by  the  law  of  Louisiana  (Civil  Code,  Art.  1698)  it  would 
have  become  null  and  void  in  consequence  of  the  birth  of  a 
child  to  the  testator,  August  19,  1852  (prior  to  which  period 
however,  he  had  represented  himself,  or  allowed  himself  to 
be  represented,  in  his  marriage  record  as  domiciled  in  a 
certain  Commune  in  France,  had  been  inscribed  in  the  Elec- 
toral List  of  said  Commune,  and  had  acted  as  a  member  of  the 
Municipal  Council  thereof)?  Was  the  will  in  question 
affected  at  the  time  by  this  provision  of  the  Louisiana  Code? 
If -yes,  did  it  not  cease  to^  be  affected  by  said  nullifying 
provision,  and  recover  its  vitality  imder  the  French  law, 
in  consequence  of  the  removal  and  continued  absence  of  the 
testator  from  the  State  of  Louisiana,  his  assumption  and 
exercise  of  functions  confined  by  law  to  French  citizens, 
and  his  swearing  obedience  to  the  constitution  and  fidelity 
to  the  jruler  of  France,  all  going  to  shew  his  intention  to 
submit  himself  entirely  to  the  jurisdiction  of  his  native 
country  ? 

That  is  to  say  (admitting  that  where  a  will  is  revoked  by 
the  express  act  of  the  testator,  its  validity  can  only  be 
restored  by  another  express  act  on  his  part),  is  it  not  true 
that  where  a  will  is  revoked  only  by  operation  of  law,  its 
validity  may  likewise  be  restored  by  the  simple  operation 
of  law,  whether  by  a  change  in  the  law,  the  residence  re^ 
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maining  the  same^  or  by  a  change  of  residence,  and  con- 
sequent voluntary  Bubmigsion  to  a  different  law  ?  ^  And  did 
not  this  occur  in  the  case  under  discussion  ? 

In  other  words,  is  it  not  sufficient  under  the  English  and 
American  systems  of  jurisprudence  that,  the  court  having 
first  decided  what  was  the  legal  domicil,  or,  failing  that, 
the  unquestioned  residence  of  a  testator  at  the  time  of  his 
death,  is  it  not  sufficient,  we  ask,  that  a  will,  valid  in  its 
inception,  shoald  be  valid  according  to  the  law  of  such 
domicil,  or  residence,  as  it  exists  at  the  time  of  testator's 
decease,  in  order  that  the  court  should  allow  it  full  force 
and  effect  ? 

For  ourselves,  we  cannot  help  thinking  that  (according 
to  the  more  recent  decisions  of  the  American  tribunals,  and 
the  instructions  which  have  from  time  to  time  emanated 
from  the  Department  of  State  of  the  United  States)  A  had 
ceased  to  be  a  citizen  of  the  United  States  in  general,  and 
of  Louisiana  in  particular,  that  (according  to  the  bulk  of 
English  and  American  authorities,  and  even  according  to 
the  dictum  of  Lord  Kingsdown  in  Moorhouse  v.  Lord)  he 
had  at  least  established  a  domicil  in  France  sufficient  to 
make  his  will  valid  if  good  by  the  law  of  that  country,  and 
that  being  good  by  the  law  of  such  domicil  at  the  time  of 
his  decease,  it  ought  to  be  upheld  by  the  court  in  favour  of 
a  legatee  claiming  under  it.  Such  a  decision  would  seem  to 
be  consistent  with  the  doctrine  enunciated  by  M.  Fa^lix 
(Dr.  Int.  pnW,  vol.  1,  p.  117),  namely,  that  *^in  case  of 
a  change  of  domicil  by  the  testator,  the  intrinsic  validity  of 
the  will  ought  to  be  judged  of  by  the  law  of  the  domicil 
which  he  liad  at  the  moment  of  his  decease.    Before  the  death 

*  This  would  seem  to  be  in  accordance  with  the  doctrine  of  John  Yoet^ 
quotedapprovin^ly  by  Story — (Conflict  of  Laws,  s.  473,  in  fine).  Speaking 
of  one  whose  will,  originally  viUid  in  Holland,  had  become  invalid  under 
the  law  of  another  country  to  which  he  had  transferred  his  domicil,  he 
says,  Diver  sum  esset  si  testator  talis  iterumpostea  mutaid  mente  in  Hollandia 
rerum  ac  fortunarum  suarum  sedem  rcponat ;  tunce  enim  voluntas  iUa  qua: 
migratione  in  irritum/ueraty  quasi  recuperatdpristind  adtestandum  habilitate 
redentigratur  ex  cesquitate. 
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of  the  testator  the  will  does  not  confer  anj  valid  right  on 
the  heirs  or  legatees;  it  is  therefore  only  at  this  moment 
that  the  law  can  act  upon  the  dispositions  of  the  last  will^ 
and  exercise  its  effect  upon  the  substance  of  these  dis- 
positions. 

The  French  Tribanal,  however,  decided  to  the  contrary. 
They  held  that,  though  under  Art.  6,  s.  9,  of  the  constitution 
of  Louisiana*  A  might,  by  his  absence  from  the  State  for 
more  than  three  years,  have  lost  the  exercise  of  certain  politi- 
cal rights,  his  civil  capacity  was  in  no  way  affected ;  that, 
even  if  he  subsequently  lost  his  American  nationality,  he  was 
at  the  time  of  the  birth  of  his  eldest  child,  August  19,  1852, 
incontestably  an  American  citizen,  and  legally  domiciled  in 
Louisiana ;  that  the  will  made  in  1849  thereupon  became  null 
and  void  under  the  provision  of  the  Louisiana  Code  before 
referred  to ;  that,  in  consequence  of  his  non*compliance  with 
certain  formalities,  declared  by  implication  from  the  provisions 
of  Art.  18  of  the  Code  Civil  f  to  be  necessary  in  order  to 
the  effective  recovery  of  French  citizenship  (namely  the 
authorisation  of  the  Emperor  for  his  return  to  France,  a 
declaration  of  his  intention  to  remain  there,  and  of  his  renun- 
ciation of  every  distinction  opposed  to  the  French  law)  ho 
had  never,  in  fact,  recovered  his  French  nationality ;  that,  not 
having  since  his  return  been  expressly  authorised  to  establish 


*  We  have  not  the  constitution  of  Louisiana  at  hand  to  refer  to ;  but 
the  Louisiana  Civil  Code,  Art.  42,  provides  that,  '"  The  domicil  of  every 
citizen  is  at  the  place  of  his  principal  establishment.  The  principal  estab- 
lishment is  that  where  he  nas  his  habitual  residence.**  Having  had  no 
habitual  residence  in  the  State  for  three  years,  we  might  fairly  infer  that  A 
had  lost  his  Louisiana  domicil  prior  to  August  19,  1852.  The  revised 
statutes  of  Louisiana  (law  of  1855)  furthermore  expressly  declare  that  a 
voluntary  absence  from  the  State  for  two  years,  or  the  acquisition  of  a 
residence  in  any  other  State  of  the  Union,  or  elsewhere,  shall  cause  the 
loss  of  residence  in  this  State,  and  such  loss  of  rtddence  carries  with  it,  as 
above  stated,  the  loss  of  domxciL  It  is  clear,  at  all  events,  that  A  had  no 
legal  domicil  in  Louisiana  at  the  time  of  his  death. 

t  The  French  law  nowhere  indicates  the  form  of  the  required  declara- 
tion, nor  the  person  to  whom  it  must  be  made.  The  language  of  Art.  18i, 
moreover,  is  facultative  merely.  It  is  only  by  applying  the  maxim,  Mxpres- 
sio  unius  tst  exeluno  aUerius^  that  a  compliance  with  its  provisions  can  be 
held  to  be  indispensable. 
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liis  domicil  in  France^  he  had  never  even  had  a  legal  domicile 
but  only  a  simple  residence  there;  and  that  in  any  case,  the 
will  haying  once  become  null  and  void  under  the  operation  of 
the  Louisiana  law^  could  never  have  recovered  its  validity^ 
except  by  some  express  act  of  the  testator  showing  that  such 
was  his  desire  and  intent^  and  that  as  there  was  no  evidence 
of  any  such  act^  the  will  was  utterly  void  at  the  time  of  his 
death.     Judgment  was  accordingly  given  for  the  defendant 

Here  then  is  a  case  where  the  curious  spectacle  is  presented 
of  a  French  Tribunal  deciding  that  the  will  in  question  was 
invalidated  by  the  American  law ;  while  an  American  court 
would,  in  all  probability^  have  held  that  the  testator  having 
at  least  a  sufficient  domicil  for  testamentary  purposes  in 
France  at  the  time  of  his  deaths  the  French  law  then 
existing  was  the  only  one  to  be  consulted^  and  that  the  will 
being  good  under  that  law^  the  plaintiff  should  recover. 

While  the  French  judgment  does  not  expressly  say  so, 
the  Court  seems  to  have  been  somewhat  influenced  by  the 
idea  that>  inasmuch  as  by  his  non-observance  of  certain 
prescribed,  but  ill-defined  formalities  the  testator  had  not 
recovered  his  French  nationality,  or  even  a  legal  domicil 
in  France,  he  must  therefore,  ex  necessitate  rei,  have  retained 
his  American  nationality  and  domicil.  And,  in  fact,  it  is  laid 
down  by  some  of  the  best  authorities  upon  the  subject  (see, 
for  instance.  Story's  Conf.  Laws,  s.  47,  Rule  16)  that  one 
domicil  remains  until  another  is  effectually  acquired.  But 
this,  we  venture  to  suggest,  is  not  universally  true.  The 
State  of  Louisiana  has  as  good  a  right  to  declare  that  an 
absence  of  two  or  three  years  from  the  State  shall  suffice  to 
deprive  a  man  of  his  domicil  in  Louisiana,  as  France  has  to 
declare  that  nothing  short  of  the  observance  of  certain  for* 
malities  shall  suffice  to  gain  him  a  domicil  in  France. 

And,  in  the  view  of  international  law,  such  a  man  must  be 
considered  as  without  a  legal  domicil.  He  may,  however, 
have  acquired  in  his  new  place  of  residence  a  de  facto  domicil 
which,  as  before  intimated,  ought  in  case  of  such  a  conflict 
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of  lawB  to  be  regarded  as  sufficient  for  the  purpose  of  regulat- 
ing the  distribution  of  his  estate,  under  a  will,  or  otherwise. 
That  such  a  de  facto  domicil  can  be  acquired  in  France  is 
expressly  admitted  by  a  recent  French  law,  much  to  the 
detriment  of  the  parties  in  interest. 

Art.  4,  s.  1,  of  the  law  of  August  23,  1871,  providing  for  a 
general  increase  of  taxation,  is  thus  worded.     (We  give  it  in 
full  because   of  its   importance   to   English    and  Americans 
residing  in  France).     ^*  Sont  aasujettis  aux  droits  de  mutation 
par  ddcia  les  fonds  publics^  actions,  obligations^  parts  d'interets, 
creancesy  et  g^4ralement  toutes  les  valeurs  mohilieres  Arangires 
de  quelque  nature  gu^elles  soient^  dependant  de  la  succession  d^un 
Stranger  domicilii  en  France^  avec  ou  sans  autorisationJ"     Such 
a  domicil  is  also  recognised  for  certain  purposes  by  the  couiiis. 
Thus,  M.  Fffilix,  in  his  Dr.  Int.  priv4y  vol.   1,  p.  317,  s.  152, 
speaking  of  the  competence  of  French  courts  in  suits  between 
foreigners,   says  ^*  La  jurispnidence,   toutefois,  afin  de  venir 
en  aide  aux  Strangers,  a  admis  que  Tetranger  peut  acquerir 
un  domicile  en  France,  non  pas  seulement  de  droits  en  vertu 
du  Tautorisation  du  roi  (Art.  13,  du  Code  Civil),  mais  encore 
de  fait^  par  Tetablissement  du  si6ge  de  ses  affaires  en  France," 
and  again,  p.  133,  n.  2,  referring  to  the  above  statement,  ho 
remarks,  **  les  juges  peuvent   accorder  k  ce  domicile  de  fait 
les  memes  effets  qu^au  domicile  de  droxty^  and,  he  continues 
(in  language  pertinent  to  the  question  we  are  discussing). 
"  II  est  Evident  que  les  meubles  de  Tetranger  ainsi  domicilie 
defait  en  France  peuvent  etre  soumis  k  la  loi  FranQaise."     It 
will  be  observed  that,  in  both  of  these  paragraphs,  the  ex- 
pression used  is  ^^peuventy^  as  though  a  large  discretion  wero 
left  to  the  judges  in  such  cases. 

And,  that  a  French  Court  would  not  be  justified  in 
assuming  that  because  a  man  had  not  acquired  or  recovered  a 
French  nationalitg,  he  therefore  necessarily  remained  a  citizen 
of  the  country  he  had  abandoned,  is  evident  from  the  general 
consideration  that  the  equality  and  independence  of  nations 
require  that  as  complete  a  liberty  ^should  be  left  to  one  nation 
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to  declare  that  such  and  such  acts  of  a  quondam  citizen  shall 
suffice  to  sever  his  connection  with  such  nation,  and  release 
its  government  from  all  obligation  to  extend  to  him  its  pro- 
tection,  as  is  accorded  to  another  nation  which  ordains  that 
such  and  such  other  acts  are  absolutely  indispensable  on  his 
part  in  order  to  entitle  him  to  the  rights  and  privileges  of 
citizenship  therein.  Such  an  assumption  on  the  part  of  a 
French  court  would^  moreover,  be  in  direct  antagonism  to  the 
clearly  implied  doctrine  of  Art  17  of  the  Code  Civile  which 
declares  that  a  Frenchman  shall  lose  his  French  nationality 
by  assuming  office  in  a  foreign  country,  without  the  autho- 
risation of  the  Emperor,  or  even  by  prolonged  residence  in 
a  foreign  country,  aim  animo  revertendi.  Now  it  might  very 
well  happen  that  such  a  prolonged  residence,  or  even  the 
acceptance  of  office,  would  not  suffice  according  to  the  laws 
of  such  foreign  country  to  make  him  a  citizen  thereof  (some 
express  form  of  naturalisation  being  declared  essential  to 
this  end,  as  in  England  and  the  United  States)  and  yet 
a  French  court  would  certainly  not  admit  that  because 
of  his  non-compliance  with  the  formalities  prescribed  to 
constitute  him  a  citizen  of  such  foreign  country,  he  therefore 
necessarily  remained,  against  the  express  will  of  the  French 
people,  a  citizen  of  France. 

The  fact  is,  that  a  man  so  situated  would  be  lawfully 
considered  as  '^  a  man  without  a  country."  And  this  shows 
that  the  dictum  of  Lord  Kingsdown,  before  referred  to,  while 
tending  to  impair  the  value,  as  precedents,  of  numerous 
decisions  in  England  and  America,  is  wholly  inadequate  as]  a 
solvent  of  all  the  difficulties  which  present  themselves  in  this 
connection. 

In  conclusion,  we  should  be  glad  to  see  it  established  as  a 
principle  of  international  law,  that,  in  order  to  determine  the 
essential  validity  of  a  will  of  personal  property  in  cases  of 
conflict  between  the  laws  of  different  communities,  we 
should  inquire  what  is  the  country  to  which  the  deceased 
owed  allegiance  as  a  citizen  at  the  time  of  his  death,  and 

I  2 
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also  what  was  then  the  place  of  his  domicil,  whether  de  jure 
or  merely  de  facto,  and,  applying  the  maxim,  ut  res  mope 
vakat  quam  pereat^  give  effect  to  the  will  if  valid  under  the 
law  of  either  such  country,  or  such  domicil,  as  it  existed 
at  the  time  of  his  decease;  and  that,  in  case  of  intestacy, 
the  law  of  the  legal  domicil,  if  there  he  one,  or  of  the  actual, 
if  there  be  none,  should  govern  as  io  the  distribution  of  the 
personal  estate. 

George  Merrill. 


Art.  IX.  THE   LATE  RIGHT   HONOURABLE   SIR 

JOHN   ROLT. 

THE  outline  of  the  career  of  the  eminent  lawyer  and  man 
whose  name  stands  at  the  head  of  this  article,  is  fami- 
liar  to  the  legal  profession.  It  will  be  in  general  recollection 
that,  after  a  youth  passed  in  the  obscurer  ways  of  life,  he  was 
called  to  the  Bar  at  a  riper  age  than  usual ;  that  he  with  rare 
swiftness  made  his  way  to  the  front  rank  of  the  Chancery 
Bar,  and  with  unabated  industry  and  reputation  kept  his 
place  there  during  many  years,  with  few  rivals  and  scarcely  a 
superior;  that  after  holding  the  office  of  Attorney-General, 
he  was  appointed  one  of  the  Lords  Justices  of  the  Court  of 
Appeal  in  Chancery,  but  at  the  end  of  a  very  short  time — 
enough,  however,  to  show  his  admirable  fitness  for  the  judicial 
bench — he  was  stricken  with  paralysis  from  which  he  never 
recovered — ^that  a  few  years  of  bodily  infirmity  have  recently 
ended  in  his  death.  It  will  be  remembered,  too,  that  during 
his  long  career,  no  cloud  of  detraction  ever  dimmed  the  purity 
and  dignity  of  his  personal  and  professional  reputation. 

It  cannot  but  be  a  matter  of  interest  to  the  profession  to 
trace  the  details  of  a  career  which  to  some  extent,  at  least,  was 
exceptional,  to  review  those  circumstances  in  Sir  John  Rolt's 
early  life  and  education  which  enabled  him  to  surmount  great 
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difficulties^  and  prepared  him  to  rise  in  a  profession  in  which 
success  is  often  missed  by  men  to  whom  neither  capacity  nor 
cultivation  nor  industry  nor  an  advantageous  start  in  life  is 
wanting.  The  causes  in  which  he  first  earned  distinction  and 
the  occasions  which  formed  the  landmarks  of  his  professional 
life  will  be  thought  worthy  of  reference.  His  own  views  on 
matters  connected  with  the  discharge  of  forensic  or  judicial 
duties^  with  the  administration  of  the  law^  or  the  improve- 
ment of  its  procedure^  will  command  attention ;  and  it  will 
not  be  thought  superfluous  to  attempt  some  estimate  both 
of  the  Lawyer  and  the  Man — of  the  professional  attributes  by 
virtue  of  which  Sir  John  Eolt  stood  in  the  first  rank  of 
advocates^  and  ths  personal  qualities  which  met  in  him  and 
made  him  what  he  was.  Most  of  the  matters  here  indi- 
cated will  come  within  the  scope  of  a  legal  biography^  the 
character  which  is  principally  aimed  at  in  this  memoir ;  but 
the  many  who  lived  on  terms  of  cordial  friendship  with  Sir 
John  Bolty  and  the  far  larger  number  whose  life  brought 
them  into  ^daily  familiarity  with  his  presence,  would  hardly  be 
content  with  a  mere  professional  portrait,  and  will  require 
that  some  attempt  should  be  made  to  bring  before  them  the 
man  as  he  lately  lived  and  moved  among  them. 

An  autobiography,  embracing  the  salient  points  of  Sir  John 
Bolt's  life,  was  commenced  by  him  shortly  after  his  elevation 
to  the  Bench,  and  was  carried  to  a  conclusion  during  his  illness. 
The  donees  of  this  document  have  permitted  it  to  be  used  for 
the  purpose  of  the  present  memoir,  which  will  owe  such  value 
and  interest  as  it  possesses  mainly  to  the  materials  so  furnished. 
Every  extract  throughout  this  article  (when  the  contrary  is 
not  stated)  is  taken  from  the  source  referred  to,  from  which 
the  facts  narrated  are  also  mostly  derived. 

John  Bolt  was  bom  at  Calcutta  on  the  5th  October,  1801* 
Of  his  parents  he  says : —  "^ 

^*  My  father  was  always  called  a  merchant  by  those  amongst  whom 
I  lived,  but  my  own  impression,  firom  all  I  heard  and  recollect  wa9 
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and  18,  that  he  was  a  trader,  suppljing  wealthy  natives  in  the  m* 
terior  of  India  with  furniture  and  other  European  commodities. 
He  was,  however,  in  good  circumstances,  and  sent  his  children  at  an 
earlj  age  to  Europe  for  education.*  Mj  mother  was  a  native  of 
Fairford,  in  Gloucestershire,  the  child  of  an  old  but  decaying  family 
of  that  town,  the  next  generations  of  which  have  for  the  most  part 
fallen  into  the  oondition  of  mechanics  and  labourers/' 

Her  first  husband  was  Samuel  Bransdon,  one  of  a  small 
knot  of  men  who  were  the  firsts  or  among  the  first,  British 
Missionaries  to  India,  and  founded  the  Baptist  Mission  at 
Serampore.  He  died  about  the  year  1800^  or  1801^  soon  after 
the  arrival  of  the  party  in  India.  Hence  his  name  has  not 
been  generally  associated  with  the  founders  of  the  mission, 
three  of  whom,  Carey,  Marshman,  and  Ward,  survived  and 
became,  in  the  course  of  their  efforts^  men  of  some  mark  in 
their  day  and  generation,  f  In  a  year  or  two  after  his  death 
his  widow  married  James  Bolt,  then  living  at  Calcutta.  By 
him  she  had  three  children,  all  sons,  of  whom  the  late  Sir 
John  Bolt  was  the  second.  The  father,  James  Bolt,  died  in 
Calcutta  In  1813,  and  his  wife,  who  was  then  in  England, 
died  in  1814,  shortly  after  the  arrival  of  the  news  of  her. hus- 
band's death.  After  the  death  of  James  Bolt,  no  intercourse 
appears  to  have  existed  between  his  children  and  their  con- 
nexions (if  any)  on  the  father's  side ;  and  if  he  left  any  means, 
it  would  seem  that  they  were  never  made  available  for  the 
children's  benefit.  To  their  maternal  grandmother,  John 
Bolt  refers  with  tenderness. 

*^  She  lived,"  he  says,  "  till  a  comparatively  recent  period,  and  her 
house  (at  Fairford)  was  generally  my  resort  and  home  in  my  holi- 
days, while  at  school,  and  for  some  years  afterwards — and  hence  my 
connection  with,  and  strong  attachment  to,  die  country.     The  pro- 

*  Reasons  are  also  given  for  infeniDg  that  he  practised  the  profession  of 
an  architect,  in  addition  to  his  trading  pursuits. 

t  Sie  the  ^^  Story  of  Carey,  Marshman,  and  Ward,"  by  Mr.  MaiiiAwan 
son  of  the  Missionary. 
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pertj  belonging  to  her — a  few  cottages  and  a  little  land,  in  and  on 
'which  she  lived,  I  have  since  acquired,  and  it  serves  not  unfrequently 
to  raise  a  smile  by  the  description  of  *  my  ancestral  property.' " 

At  the  end  of  1810,  or  be^nning  of  1811,  John  RoU,  then  Q  >/ 
little  more  than  six  years  old,  having  been  brought  to 
England  by  his  mother,  was  sent  to  school  with  the  Eev. 
William  Gray,  a  Dissenting  minister  at  Chipping  Norton, 
where  he  remained  till  1814,  when  he  was  placed  under 
the  care  of  the  Eev.  Timothy  Thomas^  minister  of  the 
Baptist  Chapel  in  Devonshire  Square,  Bishopsgate  Street, 
who  resided  at  Islington,  where  he  kept  a  school.  Here 
Bolt  spent  four  years  and  upwards  (from  1814  to  1818), 
a  period  during  which  his  life  was  dull,  monotonous,  and 
colourless,  though  health  and  good  spirits  prevented  it  from 
being  actually  unhappy. 

Among  the  few  incidents  of  the  period  of  his  first  schooling 
Bolt  remembers  his  admiration  of  the  comet  of  1811,  his 
delightful  holidays  at  Fairford,  with  occasional  visits  to  a 
great  uncle  at  Cirencester,  and  strolls  in  Lord  Bathurst's 
Park  :— 

"  The  occasional  free  enjoyment,"  he  says,  "  of  Cirencester  Park, 
was  of  incalculable  service  to  me.  The  recollections  and  associations 
of  its  scenery,  and  especially  its  woods,  have  influenced  my  tastes, 
and,  in  all  probability,  my  career  through  life.  I  can  certainly 
understand  why  Pope  asked  'Who  plants  like  Bathurst?'  and  it 
may  now  truly  be  added  ^  Who  maintains  like,  Bathurst,  that  which 
has  been  planted  ? '  " 

I  here  transcribe  Bolt's  account  of  the  education  given  at 
the  school  of  the  Bev.  Mr.  Thomas.  It  will  be  seen  how 
small  a  share  was  due  to  school  work  in  the  training  of  a 
mind,  not  inferior  to  those  of  the  best  of  his  cotemporaries 
in  disciplined  vigour,  in  acuteness  governed  and  tempered 
by  sagacity,  and  the  skill  to  grasp  and  deal  with  the  most 
complicated  questions  presentee^  by  the  business  of  life. 
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^  Mr.  B."  he  sajSy  <<  the  assistant  master  or  usher  was  a  most 
worthy  but  not  very  learned  man,  nor  could  Mr.  Thomas  hunaelf 
aspire  to  that  character.  It  is  true  there  was  a  pretence  of  teach- 
ing Latin  at  the  school,  but  it  was  limited  to  a  frequent  repetition 
of  lessons  from  the  most  elementary  portions  of  the  Eton  grammar. 
It  was  evident  that  further  they  could  not  take  us.  Fortunately  we 
had  an  excellent  French  master.  We  were  well  drilled  in  arith- 
metic to  Tulgar  and  decimal  fractions,  and  our  reading  writing  and 
spelling  carefblly  attended  to.    Here  our  education  ended." 

After  describing  the  unvarying  tenor  of  his  life  at  school^ 
alternating  vnth  Sundays  observed  with  the  most  unde- 
viating  strictness,  and  broken  only  by  a  single  holiday 
spent  at  Market  Harbro*  with  the  brothers  of  Mrs.  Thomas, 
he  adds  that,  with  this  exception — 

''I  went  no  where  else  (than  to  Islington  and  the  chapel  in 
Devonshire  Square)  nor  do  I  recollect  an  incident  that  distinguished 
one  day  from  another  during  the  whole  time.  I  do  not  mean  to  say 
that  I  was  uniformly  dull  or  miserable.  Even  then  I  turned  every- 
thing that  admitted  of  it  to  a  cheerful  account.  Mr.  B.  the  usher 
was  my  friend  and  encouraged  me  as  far  as  he  could  in  reading  and 
extending  my  researches  into  something  like  elementary  geometry, 
and  I  eagerly  read  and  worked  at  everything  I  could  get  at.  I 
remember  having  been  fortunate  enough  at  this  time  to  get  hold  of 
(and  by  purchase  too  out  of  my  pocket-money)  cheap  editions  of  the 
'Paradise  Lost '  and  'Cowper's  Poems/  which,  if  beyond  the  under- 
standing of  my  years^  were  not  beyond  my  enjoyment  and  enthu- 


siasm." 


At  Christmas  1818,  John  Bolt  (having  attained  the  ago  of 
fourteen  years  in  the  previous  October)  was  placed  by  his 
schoolmaster,  Mr.  Thomas  (who  appears  to  have  acted  as  a 
kind  of  guardian),  with  a  son  and  nephew  of  his  own  who 
carried  on  a  woollen  draper's  business  in  Oxford  Street. 
Here  Kolt  remained  for  four  years,  beginning,  as  he  expresses 
itj  at  the  lowest  round  of  the  ladder,  but  gradually  released 
from  the  worst  of  the  drudgery  and— -as  being  somewhat  of 


The  late  Right  JSbnourahle  Sir  John  Bolt.  121 

an  adept  in  figures — ^much  employed  in  the  counting-house. 
Of  his  employers  he  speaks  with  esteem  and  kindly  regard — 

"  They  were,**  he  says,  "members  of  some  book  club  or  library 
which  brought  to  the  house  the  best  periodicals  and  the  most 
popular  of  the  new  publications  of  the  day.  To  them,  at  such 
leisure  minutes  as  I  could  find  or  make,  I  had  free  access ;  for  in 
this  respect  as  in  all  others  the  cousins  were  both  kind  and  con- 
siderate. I  have  never  been  insensible  to  ^the  fact  that  their  treat- 
ment of  me  greatly  reduced  the  disadvantage  necessarily  incident 
to  this  early  harnessing  to  somewhat  coarse  work.  My  fortune 
through  life  would  doubtless  have  been  very  different  had  I  at  that 
age  been  placed  wholly  under  the  care  of  coarse,  illiterate,  and  mer- 
cenary men.'* 

As  regards  the  progress  of  his  self  education^  Bolt  writes 
as  follows : — 

<'  The  most  important  point  for  me  to  recal  is  what  time  had  I 
for  reading,  and  what  books  did  I  read.  I  can  now  scarcely  credit 
it,  but  the  fact  is  undoubted,  I  was  closely  occupied  in  the  business 
from  seven  o'clock,  at  the  latest,  in  the  morning  throughout  the 
year,  till  nine  at  night ;  but  I  continued,  for  two  or  three  years,  at 
least,  by  retiring  early  to  rest,  to  rise  about  five  in  the  morning  and 
to  get  two  hours,  if  not  daily,  at  least  four  or  five  times  a  week  to 
myself.  I  was  also  for  the  most  part,  though  not  absolutely,  master 
of  my  Sundays.  A  large  portion  of  my  daily  task  lay  out  of 
doors,  and  I  soon  acquired  a  habit  of  reading  as  I  walked.  Some 
of  the  few  books  I  then  purchased  (and  my  slender  resources  en- 
abled me  to  purchase  a  few  of  pocket  size),  I  still  retain  '  Milton's 
Poetical  Works,'  (at   school  I   only  had   the    '  Paradise  Lost '), 

*  Spencer's  Faery  Queen,'  and  *  Goldsmith's  Poems ' — to  me  a 
pleasant  memento  of  past  days.  I  had  also,  I  know,  at  this  time, 
and  of  the  same  class  as  to  cheapness  of  edition,  '  Dryden's  Virgil,' 

*  Pope's  Works,'  including  his  translations  from  Homer,  and  Ossian, 
and  all  such  books  as  I  had,  I  certainly  read.  The  Waverley 
Novels  were  then  in  course  of  publication,  each  novel  in  three  or 
four  volumes,  upwards  of  forty  volumes  were  then  out— certainly  as 
hr  as  *  The  Abbot,'  and  '  The  Monastery/  and  I  read  the  whole 
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of  the  Waverlej  NoveU  then  published,  as  I  well  remember,  in  a 
month,  the  fruit  of  a  month's  subscription  to  a  circulatiDg  librarj. 
I  made,  considering  my  limited  time,  copious  extracts  from  what  I 
read,  and  have  preserved  the  books  into  which  I  copied  them.  A 
reference  to  them  oflen  cheers.  The  '  Retrospective  Review '  of  the 
Day  I  much  delighted  in,  it  furnished  me  with  many  extracts  from 
the  poetry  of  Herrick  and  others.  'The  Edinburgh'  (reviewing 
Bowdler)  gave  me,  as  I  see,  my  first  idea  of  Shakespeare,  and  also 
introduced  me  to  Lord  Byron,  Washington  Irving  (then  in  his 
eenith),  Bernard  Barton,  Tom  Moore  (Melodies,  ^Lalia  Rookh/ 
and  *  Loves  of  the  Angels '),  Campbell,  Shelley,  all  furnished  me 
with  extracts.  I  find  no  extract  from  Byron.  My  extracts  from  the 
Waverley  Novels  were  somewhat  voluminous,  and  are  to-day  as 
full  of  interest  to  me  as  when  I  made  them. 

<<  Nor  must  I  omit  the  struggle  I  made  for  some  months  to  acquire 
some  knowledge  of  tho  Latin  language,  though  without,  at  that  times 
having  any  object  in  doing  so  beyond  the  mere  acquisition  of  know- 
ledge. But  I  was  unsuccessful.  I  knew  nobody  who  had  any 
knowledge  of  Latin.  I  had  neither  the  time  nor  the  money  re- 
quisite for  studying  under  a  master.  I  still  had  my  school  copy  of 
the  Eton  Grammar.  I  bought  a  dictionary  and  a  Selecta  e  pro/anis 
and  with  these  resources  I  endeavoured  almost  daily  for  some 
months  to  hammer  Latin  into  English.  But  I  had  no  one  to  whom 
I  could  say  what  I  was  doing — certainly  no  one  to  criticise-^no  ono 
to  encourage  by  praise  when  right,  and  by  correction  when  wrong. 
It  was  too  cheerless,  and  I  gave  it  up  without  any  advantage  from 
the  time  I  had  sacrificed  to  it. 

**1  have  mentioned  my  introduction  to  Shakespeare,  but  the 
loving  acquaintance  I  formed  with  him  in  those  days  was  too  im- 
portant an  incident  in  my  life  to  be  included  in  the  short  preceding 
narrative  of  the  books  I  then  read.  About  that  time  Shakespeare 
was  (for  the  first  time  I  believe)  published  in  numbers.  I  took 
them  in  from  the  first — shilling  numbers — they  were  well  printed, 
and  completed  in  litUe  more  than  twelve  months.  I  eagerly  read 
all,  and  a  new  world  was  opened  to  me.  I  do  not  find  that  I  made 
any  extracts,  the  field  before  me  was  too  large  and  too  enchanting 
for  delay,  but  I  seem  for  some  time  to  have  collected  such  passing 
criticisms  on  the  great  poet  as  came  across  me.'' 
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To  the  same  pure  and  abundant  source  of  enjoyment 
and  instruction  Eolt  returned  when  years  had  brought  with 
them  dignity  and  honours^  but  alasl  also  infirmity  and 
forced  inaction.  In  a  note  made  about  a  year  before  his 
deaths  he  says : — 

<'I  have  taken  to  read  Shakespeare  from  the  beginning  regularly, 
Chalmers  8  vol.  edition.  I  am  now  (June,  1870)  in  vol.  4. 
I  read  him  in  the  same  systematic  way  about  fifly  years  ago.  Till 
that  time  he  had  been  a  sealed  book  to  me.  He  was  tabooed 
amongst  the  religious  people  with  whom  I  was  brought  up.  His 
name  and  fame  had  not  otherwise  reached  me  previously,  save 
through  an  occasional  reference  to  him  in  some  periodical. 

''What  a  new  world  of  delight  the  first  reading  opened  upon 
me  ;  since  then  I  have  read^him  by  snatches,  and  very  occasionally  i 
and  now  equally  new  and  endless  aspects  of  delight  open,  as  I 
read,  upon  the  older  thought  and  judgment'' 

It  is  in  connection  with  this  part  of  his  life  (though  I 
suppose  that  the  change  was  only  begun  at  this  time,  and 
was  not  completed  till  a  later  period)  that  Eolt  relates  the 
course  of  religious  habit  and  thought  which  eventually  led  him 
to  disconnect  himself  from  the  Dissenting  Body  to  which  he 
originally  belonged,  and  to  attach  himself  to  the  Church  of 
England.  He  used  to  avail  himself  of  the  freedom  of  his 
Sundays  to  seek  for  pulpit  eloquence,  at  first  chiefly  in 
Dissenting  Chapels.  He  mentions  that,  on  one  Sunday, 
Bobert  Hall  was  to  preach  two  sermons  at  Watford,  fourteen 
miles  from  Oxford  Street.  ''  I  rose  early ,^  he  says,  *'  walked 
alone  to  Watford,  heard  him  in  the  morning,  had  my  humble 
meal  at  Watford^  heard  him  again  in  the  afternoon,  and  then 
walked  home."  On  several  occasions  Bolt  went  to  hear 
and  admire  Dr.  Chalmers,  and  on  one  of  these  occasions  a 
most  remarkable  man  read  the  preliminary  chapter  and  offered 
up  the  preliminary  prayer. 

"I  was,"  says  Eolt,  *' greatly— profoundly  impressed  by  his 
appearance,  his  voice,  and  his  language.    It  was  Edward  Irving. 
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With  some  difficulty  (for  he  appeared  generally  unknown)  I 
learned  his  name,  and  that  he  was  the  settled  minister  of  a  Scotch 
Kirk  at  Cross  Street,  Hatton  Garden.  I  went  to  Cross  Street  and 
heard  Irving  preach.  Accustomed  as  I  was  to  the  solitude  of 
a  London  Meeting  House  in  Devonshire  Square,  I  think  Cross 
Street  was  still  more  thinlj  attended.  It  could  scarcely  be  said 
there  was  any  congregation.  I  immediately  took  a  sitting  (at  5$.  Sd, 
per  quarter,  if  I  remember  rightly).  I  never,  either  before  or  since* 
was  so  impressed  by  human  being,  and  I  still  believe  him  to  have 
been  as  good  a  Christian  man  and  as  remarkable  a  preacher  as  the 
world  has  ever  seen.  I  attended  his  preaching  regularly  tiU  he 
went  to  Regent  Square^  soon  after  which  the  great  intellectual 
power  and  religious  fervour,  always  ^to  madness  near  allied/ 
passed,  as  I  thought,  the  bounds  of  sanity,  and  he,  or  some  of  his 
congregation  with  his  approval,  began  to  speak  unknown  tongues, 
and  then  I  discontinued  my  attendance.  In  the  first  summer  after 
I  joined  his  congregation  he  became  the  fashion,  and  Cross  Street 
and  its  neighbourhood  presented  scenes  quite  new  to  me.  Carriages 
thronged  every  avenue  as  far  as  Holborn.  All  came  suddenly, 
without  more  than  one  or  two  Sundays'  notice,  and  after  a  month  or 
two  all  died  away  as  rapidly.  As  my  faith  was  fixed  in  him  before, 
so  it  continued  during,  and  long  after,  this  furor.  While  he  was  in 
Cross  Street  I  was  always  there  twice  every  Sunday.** 

From  the  course  of  Bolt's  narrative,  it  appears  that  the 
voluntary  principle  in  Church  Government  was  distasteful  to 
him ;  that  without  much  reflection  on  dogmatic  theology,  he 
gradually  strayed  from  Chapel  to  Church  and  became  in,  if 
not  before,  early  manhood,  an  attached  adherent  of  the  Church 
of  England.  He  also  mentions,  that  though  early  associated 
with  reformers  and  liberals  and  before  1831  considering  himself 
a  reformer,  he  was  alarmed  and  repelled  on  reading,  on  the 
morning  after  it  was  made,  the  speech  of  Lord  John  Russell 
on  introducing  the  Reform  Bill,  deeming  that  the  views  as  to 
the  suffirage  and  representation  embodied  in  that  measure  must 
be,  in  their  ultimate  results,  inconsistent  with  a  limited 
monarchy;  and  he  thus  took  up  with  vehemence,  opinions 
opposed  to  the  reformers  of  the  day  and  akin  to  the  Conservative 
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politics  which  he  professed  throughout  the  maturer  and  more 
conspicuous  portion  of  his  life.  When  the  project  for  creating 
new  Peers  to  carry  the  Beform  Bill  through  the  House  of 
Lords  was  on  foot,  he  wrote  a  short  essay  or  article  against  it, 
which  was  inserted  in  the  Atlas  newspaper,  and  he  afterwards 
expanded  and  published  that  article  as  a  pamphlet,  which  did 
not  quite  fall  as  a  dead  letter,  but  was  shortly  noticed  (and  on 
the  whole  not  unfavourably)  in  some  of  the  daily  journals  and 
in  the  Quarterh/  Review. 

To  return  to  the  narrative  of  Bolt's  life,  the  immediate 
impulse  to  independence,  and  an  endeavour  to  improve  his 
condition  was  given  by  a  pedestrian  tour  in  Wales, 

*^  On  my  return  to  work,"  he  says,  ^'I  found  myself  a  new  being. 
I  cannot  say  a  new  man,  for  I  was  still  but  eighteen  years  old.  I 
had  acted  for  myself  in  undertaking  the  tour.  I  had  revelled  with 
dcligbt  in  the  scenes  and  incidents,  as  well  as  in  the  independence  of 
the  tour  and  the  childlike  simplicity  of  obedience  was  gone.  The 
struggle  of  life  now  began.  I  continued  in  Oxford  Street  for  some 
months  longer.  I  was  so  uninformed  as  to  the  various  conditions  of 
life  then  open  to  me,  that  it  did  not  occur  to  me  to  think  of  strug- 
gling for  anything  better  than  a  change  from  emplojrment  in  a  retail 
to  employment  in  a  wholesale  house  of  business.  In  this  I  soon  suc- 
ceeded, and  at  the  latter  end  of  1822,  or  beginning  of  1823,  found 
employment  in  a  Manchester  warehouse  in  Newgate  Street." 

In  this  class  of  employment  Bolt  continued  for  about  three 
or  four  years.  In  the  year  1826,  before  he  had  completed  his 
twenty-second  year,  he  married,  and  his  marriage  was  followed 
by  the  birth  of  a  family.  Shortly  after  his  marriage  he  met 
and  renewed  acquaintance  with  an  old  schoolfellow,  then 
articled  in  a  solicitor's  office,  and  from  him  learned  something 
of  the  different  grades  of  the  legal  profession.  Intercourse 
with  him  and  the  gentleman  to  whom  he  was  articled,  gave 
rise  to  the  impression  that  powers  of  accurate  thought  were 
likely  to  find  a  wider  field,  or  call  it  a  better  market,  in  the 
law  than  elsewhere^    and  Bolt,  believing  that  he  had  such 
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powers^  secretly  resolved,  if  it  were  possible  by  any  Bacrifice5 
to  look  in  that  direction  for  a  career,  but  with  very  indistinct 
dreams  as  to  possible  results.  The  first  step  was  taken  by 
obtaining  a  seat  as  clerk  in  the  office  of  Mr.  William  Pritchard, 
Proctor,  of  Doctors'  Commons,  a  brother  of  the  solicitor  to 
whom  his  friend  was  articled.  This  was  in  1827.  His  hours 
of  daily  occupation  were  here  (comparatively  with  what  had 
hitherto  been  his  working  hours)  limited,  and  left  him  time 
for  reading  and  self-education,  which  were  strenuously  re- 
sumed. Important  aid  for  this  purpose  was  obtained  from  the 
kindness  of  Mr.  Thomas  Hare,  afterwards  for  many  years  the 
diligent  and  able  reporter  of  the  decisions  of  Vice-  Chancellor 
Wigram,  but  best  known  by  the  remarkable  scheme  of  popular 
representation,  of  which  he  is  the  author.  Hare  possessed 
a  share  in  the  London  Institution,  Moorfields,  and  lent  to  Bolt 
his  ticket,  giving  access  to  its  splendid  library,  where  for  a 
long  time  (one  or  two  years,  if  not  more),  Kolt  daily  spent 
hours  in  close  reading.  In  the  mean  time,  his  aspirations 
were  kept  religiously  secret  until  such  time  (if  ever)  as  he 
should  be  able  to  start.  . 

He  soon  mastered  all  of  Doctora'  Commons  lore  that  could 
be  usefully  learned  by  a  proctor's  clerk.  Advancement  in 
that  direction,  even  had  it  been  desired,  which  apparently  it 
was  not,  was  barred  by  a  rule,  excluding  (as  he  was  assured) 
from  the  profession  of  a  proctor  anyone  who  had  received 
salary  as  a  proctor's  clerk.  He  relates  that,  after  he  had  been 
a  year  or  two  in  this  employment,  he  was  going  through,  with 
one  of  the  prerogative  officers,  called  Clerks  of  Seats,  the  papers 
he  had  prepared  for  some  complicated  grant  of  limited  adminis- 
tration ;  and  was  encouraged  by  the  observation,  *^  You  have 
nothing  more  to  learn  here.  If  I  were  you,  I  would  get  into 
some  branch  of  the  profession  where  the  head  would  not  be 
knocked  against  the  ceiling  so  quickly."  "I  brooded  over 
this,"  says  Holt,  "  since  it  confirmed,  as  I  well  remember,  my 
secret  aspirations  very  emphatically."  Mr.  Pritchard  showed 
kindness  in  assisting  Bolt  to  obtain  remunerative  employment 
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not  inconsistent  with  his  daily  work^  and  by  his  aid^  and 
through  Roll's  dissenting  acquaintance  he  obtained,  while 
still  a  clerk  in  the  office  of  Mr.  Pritchard,  two  small  secretary- 
ships, one  of  an  orphan  school — the  other  of  the  dissenting 
school  at  Mill  HiU. 

But  by  this  time  his  determination  to  be  called  to  the  Bar 
must  have  acquired  force  and  distinctness.  He  calculates  the 
expenses  of  the  preliminary  preparation  and  of  the  mainte- 
nance of  his  family  during  his  studentship.  He  ascertains  that 
he  has  to  sign  a  declaration  that  he  is  not  a  solicitor  or  attor- 
ney, but  nothing  to  the  effect  that  he  is  not  a  proctor's  clerk  ; 
yet  he  resolves  to  take  the  unquestionably  judicious  course  of 
not  starting  till  he  is  wholly  free  of  Doctors'  Commons.  He 
compares  the  conditions  of  admission  to  the  different  Inns  of 
Court,  and  finds  that  the  Inner  Temple  alone  [required  a  pre- 
liminary examination  in  general  literature,  including  something 
of  Latin  and  Greek,  and  he  determines,  if  ever  able  to  make 
the  push  at  all,  to  enter  the  law  through  the  Inner  Temple. 
The  course  of  his  studies  was  now  adapted  to  that  object. 
He  had  been  attracted  by  elementary  mathematics,  and  had 
worked  well  through  Euclid ;  and  he  now  with  better  success 
renewed  his  endeavours  to  master  Latin. 

'^  My  readings  at  the  London  Institution,"  he  says,  '^  had  done 
more  for  me  than  could  well  be  supposed.  Fortunately  also  I  had 
formed  some  friendships  with  two  or  three  well-educated  men 
employed  in  Apothecaries'  Hall,  close  to  tho  Commons.  With  two 
of  them  I  commenced  Latin  readings  on  two  evenings  in  the  week. 
I  also  read  (having  previously  worked  at  a  Greek  grammar  and 
other  elementary  books)  the  Anabasis  of  Xenophon,  and  afterwards 
the  first  book  of  Homer.  I  do  not  mean  that  I  ever  knew  anything 
of  Greek  that  could  give  pleasure  or  profit  to  human  being,  but  I 
was  just  able  to  read  off  a  Greek  sentence,  and  to  translate  it  if  you 
gave  me  a  little  time,  and  was  sufficiently  crammed  in  the  Anabasis 
and  the  first  book  of  Homer  to  pass*a  tolerable  examination  in  them. 
In  Latin,  though  I  knew  nothing  critically,  I  doubt  whether  any 
body  ever  enjoyed  the  poetry  and  sentiment  of  "Virgil,  Terence,  or 
Horace,  more  than  I  did  at  the  time  I  speak  of.*' 
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So  the  years  wore  away  till  1833^  when  the  great  venture 
was  made.  ''  To  get  called  to  the  Bar/'  says  Bolt,  *'  has  been 
the  only  real  struggle  I  have  ever  made.  Difficulties  I  have 
had  iu  abundance  before  and  since,  but  to  get  to  the  Bar  was 
to  me  a  struggle  as  great  as  others  have  found  in  gaining  the 
highest  honours."  The  details  connected  with  this  period  are 
scantily  told,  and  evidently  left  a  painful  impression,  which 
was  never  wholly  efiaced.  **  During  my  period  of  trial,"  he 
says,  ^'I  well  remember  occasional  bursts  of  agony  in  some 
such  words  as  these.  '  No  success  in  life  can  ever  repay  this.' 
Nor  will  I  now  attempt  to  solve  the  problem,  whether  it  has 
or  has  not." 

It  was  (as  already  mentioned)  in  1833,  that  Rolt  resigned 
his  Doctors'  Commons  employment,  and  entered  as  a  student 
at  the  Inner  Temple.  The  preliminary  examination  was  con- 
ducted by  the  late  Mr.  Leycester  Adolphus,  then  one  of  the 
Examiners. 

"I  had  then  recently,"  says  RoU,  "been  carefully  reading  in 
the  London  Institution,  translations  of  Niebuhr*s  Rome,  and  I  led  the 
conversation  in  that  direction.  Adolphus  said  he  knew  little  or 
nothing  of  Niebuhr,  and  a  large  part  of  our  time  was  spent  in  this 
conversation.  It  substantially  satisfied  him  that  I  ought  to  pass. 
He  put  me  on  some  passage  in  the  fourth  book  of  Virgil,  the  early 
portion  of  which  I  knew  by  heart,  and  I  read  him  a  few  lines  from 
the  first  Iliad  and  my  examination  was  ended.  Long  afterwards  at 
our  Bench  Table  I  became  intimate  with  Adolphus,  and  more  than 
once  told  him  the  story  of  my  examination  by  him,  at  which  he 
laughed  heartily,  though  of  course  he  did  not  recollect  it  On  the 
first  day  of  my  dining  in  Hall,  Samuel  Warren  was  captain  of  the 
mess  in  which  I  dined.  He  was  then  a  special  pleader  and  had  not 
left  the  students'  side  of  the  Hall.  I  well  recollect  his  giving 
the  following  sentiment,  with  my  health,  in  opening  the  Freshman's 
bottle.     '  I  wish  you  well  out  of  a  bad  profession.' " 

Bolt's  plan  (influenced  of  course  by  his  pecuniary  situation) 
was  to  work  alone  till  the  last  year  before  his  call  to  the 
Bar,    and — Shaving  determined  to  steer  for  the    Court    of 
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Chancery  —  then  to  read  in  an  Equity  draftsman's  cham- 
bers.  Having  practically  the  command  of  his  whole  time 
for  stady,  with  the  industrious  habits  that  he  had  formed, 
and  stimulated  by  the  necessity  for  success,  he  read  copiously 
and  diligently,  and  filled  whole  volumes  with  abundant  notes. 
He  says,  and  it  may  well  be  believed,  that  he  lost  time  and 
suiFered  much  from  having  no  one  to  direct  or  advise  him 
in  his  reading.  Most  of  his  cotemporaries  will  agree  with 
me  in  thinking  that  his  legal  acquirements  in  after  years 
rather  appeared  to  be  the  result  of  extensive  experience  well 
turned  to  account,  than  of  large  and  systematic  reading  at 
the  outset  of  his  professional  studies. 

Solt  also  during  his  studentship  attended  the  lectures 
at  the  Inner  Temple  Hall,  given  by  Starkie  and  John 
Austin,  to  both  of  whom,  especially  the  latter,  he  professed 
himself  indebted  for  valuable  teaching.  He  likewise  joined 
one  of  the  legal  Debating  Societies,  from  which  he  derived 
advantage : — 

**  I  attended/'  he  says,  '^  without  speaking  for  some  considerable 
time,  until  my  name  was  announced  to  support  one  side  of  some 
then  pending  litigated  question.  The  first  case  to  which  I  was 
appointed  was  one  which  illustrated  or  was  illustrated  by,  as  I 
remember,  the  case  of  Bauerman  v.  RadeniuSy  in  the  Term 
Reports.*  I  got  the  case  up  with  infinite  care,  spoke,  and,  to  say 
the  least,  did  not  break  down.  This  was  enough  to  encourage 
me,  and  to  introduce  me  to  all  the  regular  attendants  there,  and 
I  afterwards  practised  speaking  there  very  freely,  and  with  great 
advantage.  Here  I  became  acquainted  or  increased  my  intimacy 
with  John  William  Smith,  Byles,  Keating,  Braithwaite,  Tom 
Smythe,  and  with  my  best  of  friends,  John  Venn  Prior,  and  many 
others,  forming  together  not  a  bad  school  of  law."t 

**  Reported  7  T.R.,  663.  The  question  was,  whether  the  rule,  that  a 
pl^tin's  admissions  ma^r  be  given  in  evidence  to  defeat  the  action,  is 
applicable  wben  the  plaintiff*  is  a  mere  trustee  suing  for  the  benefit  of 
another,  and  tbe  decision  was  in  the  affirmative. 

f  Most  of  the  persons  here  named  will  be  well-known  to  the  reader. 
Two  are  now  on  tbe  Common  Law  Bench.    John  William  Smith  was  the 
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The  time  was  now  at  hand^  when,  before  being  called  io 
the  Bar,  a  year's  pupilage  was  to  be  undertaken  in  the 
chambers  of  an  Equity  draftsman.  The  late  Mr.  James 
Kussell^  a  most  able  draftsman^  and  learned  and  acute 
lawyer,  in  whose  chambers  Prior  and  another  early  friend^ 
Mn  H.  W.  Cole  now  Q.C.,  were  then  pupils,  was  thought 
of,  but  was  given  up  in  consequence  of  Bussell  being  in  the 
habit  of  drawing  his  pleadings  'and  writing  his  opinions  in 
a  system  of  shorthand,  which  Holt  distrusted  his  ability 
to  master.  Mr.  (afterwards  Vice-chancellor)  Wigram  was 
consulted,  through  the  intervention  of  Mr.  Thomas  Hare 
who  had  been  his  pupil,  and  he  recommended  the  late  Mr. 
Sutton  Sharpe,  then  in  great  practice  and  high  repute  as 
a  leading  junior  in  Equity,  and  to  Sharpens  chambers  ac- 
cordingly fiolt  went  as  a  pupil  some  time  in  1836. 

Sharpe  is  described  (and  no  doubt  the  same  tale  might 
be  told  of  many  another  leading  draftsman)  as  usually  in 
Court  all  day,  little  seen  by  pupils,  very  fastidious  in  his 
work,  and  rarely  adopting  a  pupil's  work  even  as  a  basis 
for  himself  to  complete  by  alterations.  He  used  to  return 
after  dinner  to  his  chambers,  and  remain  there  generally 
much  beyond  midnight;  but  when  his  night's  work  was 
done,  he  always  walked  either  to  the  Reform  Club  or 
Athenaeum  for  his  hour  or  half  hour's  gossip  and  refresh- 
ment, and  then  walked  back  to  chambers,  where  he  lived. 
Holt  used  to  remain  at  chambers  at  work  as  late  as  Sharpe. 

**I  always,**  says  Rolt,  **left  chambers  with  him,  accompanied 
him  as  far  as  his  Club,  and  pestered  him  on  the  way  with  the  legal 

eminent  and  learned  author  of  ^^  Smith's  Leading  Cases,"  and  in  consequence 
of  the  sale  of  his  work  being  sought  to  be  restrained  on  the  ground  of  the 
publication  of  the  selected  cases  bein^  an  interference  with  copyright,  he 
"was  .familiarly  known  sLs  "  Pirate  Smith."  He  was  too  early  lost  to  the 
profession  of  which  he  would  doubtless  hayo  been  a  distinguished  ornament. 
Mr.  Braithwaite  is  well-known  as  an  eminent  conveyancer.  Mr.  Smythe 
never  attained  any  considerable  professional  eminence,  but  to  the  best  of 
my  recollection  he  was  an  accomplished  scholar,  and  had  taken  high  honours 
at  Trinity  College,  Dublin.  Lastly,  the  late  Mr.  J.  V.  Prior  was  second  to 
none  in  learning,  abilities,  and  the  best  qualities  of  the  bead  and  heart. 
His  life  was  lost  by  a  fall  from  a  horse. 
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donbta  and  questions  which  the  day's  work  had  accumulated  in  my 
mind.  He  very  kindly  not  only  permitted  but  encouraged  this,  and 
these  midnight  walks  with  him  for  twelve  months  or  more  were 
invaluable  to  me.  Towards  the  end  of  the  time  my  attempts  at 
drawing  and  writing  opinions  grew,  I  suppose,  less  absurd,  and  a 
draft  of  mine,  altered  by  him,  sometimes,  to  my  great  delight, 
sufficed." 

In  Trinity  Term,  1837  (the  precise  date^was,  I  believe, 
June  9,  1837),  Rolt  was  called  to  the  Bar  by  the  Society 
of  the  Inner  Temple.  He  at  once  took  chambers  in  Chan- 
cery Lane,  and  provided  himself,  at  an  expense  of  a  little 
short  of  100^.,  with  a  moderate,  but  for  a  beginner,  not 
insufficient  law  library.  He  also  engaged  a  clerk.*  With 
his  call  commenced  regular  attendance  in  court,  chiefly  in 
that  of  the  Vice-ChanccUor  (there  was  then  but  one),  and 
thus  was  passed  the  inevitable  period  (in  his  case  unusually 
short)  of  enforced  inaction  and  hope  deferred. 

And  here,  having  reached  with  Rolt  the  starting  point  to 
which  his  early  aspirations  tended,  which  he  gained  by  a 
rare  mixture  of  audacity  and  steadiness,  and  from  which  he 
soon  launched  into  a  succes^rful  career  where  he  won  all 
but  the  very  highest  Dignity  of  his  Profession,  let  us  pause 
for  one  moment,  not  in  order  to  point  an  obvious  moral,  but 
in  order  to  see  how  far  we  can  trace  in  his  earlier  and 
obscurer  life,  the  mental  and  moral  features  of  the  man  as 
we  knew  him  in  the  maturity  of  his  powers  and  success. 
Two  at  least  of  the  special  tastes  which  were  developed  in 
early  youth,  and  were  the  chief  sources  of  enjoyment  when 
but  for  them  life  would  have  been  but  a  dull  and  colour- 
less round,  continued  to  animate  and  delight  the  successful 

•  Mr.  Qloster,  the  gentlemrn  referred  to,  was  so  long  and  closely  associated 
with  RoU*8  professional  life,  and  enjoyed  in  so  high  a  degree  his  esteem  and 
regard,  that  he  must  not  here  be  left  annamed.  He  became  Rolt^s  clerk  at 
the  age  of  thirteen,  remained  with  him  in  that  capacity  throughout  his 
careei;  at  the  Bar,  and  on  his  elevation  to  the  Bench  was  appointed  his 
Chamber  Clerk.  Estimating,  as  he  did,  very  highly  the  value  to  a  barrister 
9f  an  intelligent  and  trustworthy  clerk,  Bolt  has  recorded  that  he  was 
ihie  respect  most  fortunate. 

k2 
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lawyer  under  the  eometimes  overwhelming  pressure  of  his  pro- 
fessional avocations^  and  to  console  and  cheer  the  invalid 
when  the  time  for  work  was  passed^  and  his  still  active  mind 
was  but  too  prone  to  prey  upon  itself.  These  were  the  deep 
innate  and  passionate  love  for  rural  scenery  and  employ- 
ments, and  for  literature.  What  these  were  to  him  in  his 
youth  the  preceding  narrative  will  sufSciently  show.  What 
his  snatches  of  country  life  and  pursuits^  and  his  fitful  and 
occasional  perusal  of  his  favourite  books  were  to  him  in  the 
meridian  of  his  life,  his  friends  will  well  remember.  The 
higher  order  of  imaginative  literature  and  books  which  ex- 
pounded the  philosophy  of  life,  whether  in  its  loftier  or  its 
quainter  aspects,  were,  I  think,  preferred.  I  recollect  hear- 
ing him  when  immersed  in  Equity  drafting,  alternating 
with  important  and  even  leading  court  business  (though  he 
was  then  in  a  stufF  gown),  expatiate  with  exquisite  relish 
on  Roger  North's  "  Lives  of  the  Norths,"  and  especially  on 
the  devices  by  which  Sir  Dudley  North,  the  great  Turkey 
merchant,  acquired  and  retained  his  large  fortune,  and  on  his 
maxims  of  trade  and  finance.  And  again,  in  the  evening 
of  life.  Bolt's  books,  his  herd  and  his  woods  were  at  once 
his  occupation  and  his  amusement.  His  love  of  art,  and 
especially  of  music,  must  also  have  been  native  to  him^ 
though  probably  in  early  life  not  developed  for  want  of 
opportunity.  But  indeed  there  was  a  peculiar  vein  of  gentle- 
ness and  sensibility  which  pervaded  his  whole  character  and 
even  his  aspect  and  voice,  which  was  no  doubt  intimately 
allied  with  liis  love  of  nature,  art,  and  poetry,  and  which, 
if  I  am  not  mistaken,  is  not  less  apparent  in  his  autobio- 
graphical memoir  than  it  was  (though  kept  under  the  strict 
control  of  sober  sense  and  good  taste)  in  the  intercourse  of 
domestic,  and  social,  and  even  of  professional  life. 

Bolt's  success  at  the  Bar,  though  rapid,  was  of  course  not 
immediate.  For  two  br  three,  years  his  receipts  barely 
covered  his  professional  expenses.  In  the  mean  time,  at 
Sharpe's  invitation.  Bolt  continued  to  assist  him  in  his  work 
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as  a  draftsman^  and  as  his  business  was  great  and  his  arrears 
distressing,  there  was  plenty  to  do,  and  Sharpe,  as  Rolt 
modestly  suggests,  in  the  urgency  of  his  work,  accepted  his 
former  pupil's  attempts  at  Equity-drawing  more  readily  than 
he  might  otherwise  have  done.  Sharpe's  brother  was  head  of 
the  firm  of  Sharpe,  Field,  &  Co.,  solicitors,  having  one  of  the 
greatest  agency  businesses  in  London.  It  seems  probable 
(though  on  this  point  Bolt's  recollections  were  indistinct) 
that  some  of  Sharpe's  clients,  and  more  especially  his  brother's 
firm,  may  have  called  on  Rolt  to  ask  questions  on  drafts 
which  had  passed  through  his  hands.  At  all  events  in  about 
twelve  months  a  consent  brief,  or  other  unimportant  brief, 
came  to  him  occasionally  from  Sharpe  &  Co.'s  offices,  though 
he  did  not  then  know  one  partner  of  the  firm  even  by  sight. 

Bolt  dates  his  success  from  the  drawing  of  an  answer  in 
1839,  for  Sharpe  &  Co.,  in  a  case  of  Stubbs  v.  Lister  which 
afterwards  came  to  a  hearing,  and  is  reported  in  I  Younge 
&  CoUyer's  Chancery  Cases,  as  having  been  heard  on 
November  17, 1841. 

*'The  country  clients,"  says  Rolt,  "of  Sharpe  &  Co.  (for  they 
were  merely  the  London  Agents),  were  Lowndes  &  Robinson,  an 
eminent  firm  at  Liverpool.  The  answer  as  ori^nally  drawn 
required  one  or  two  verbal  corrections,  and  the  draft  was  returned 
to  me  for  that  purpose  with  a  letter  from  Lowndes  &  Robinson  to 
Sharpe  &  Co.,  their  agents,  pinned  to  the  draft,  loud  in  its  praise  of 
the  skill  of  the  draft,  and  this  praise  from  such  competent  judges 
as  the  Liverpool  firm,  at  once  induced  Sharpe  &  Co,  to  send  me  an 
enormous  amount  of  Chancery  pleadings  to  settle.  I  say  '  induced 
them,'  of  course  all  I  know  is  that  the  flow  of  work  into  my 
chambers  from  Sharpe  &  Co.  steadily  followed  the  revision  by  me  of 
the  answer  in  Stubbs  v.  Lister,  and  my  fees  within  the  next  twelve 
months  reached  what  was  to  me  a  fabulous  amount  of  wealth." 

To  this  passage  I  find  appended  a  note  in  the  handwriting 
of  the  late  Mr.  Edwin  Field  (at  this  time  and  for  long  after- 
wards the  Chancery  partner  in  the  firm  of  Sharpe  &  Co.^  and 
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from  about  this  time  Rolfs  fast  and  lifelong  friend)  *  giving 
his  own  version  of  the  commencement  of  Bolt's  professional 
connection  with  the  house  of  Sharpe  &  Co*     He  sajs— * 

'<  The  first  time  I  ever  heard  Rolfs  name  was  shortlj  after  he 
left  Sutton  Sharpe  as  a  pupil,  and  was  called  to  the  Bar.  Though 
constantly  with  Sutton  Sharpe  on  conferences,  settling  pleadings, 
&c.,  I  never  knew  any  one  of  his  pupils.  It  was  very  shortly  before 
the  long  vacation.  We  had  been,  as  was  not  unusual,  sitting  till,  I 
think,  late  at  night,  and  had  finished  our  work,  and  I  was  starting  for 
Ilampstead,  when  Sharpe  said — *  Wait  a  minute,  I  have  something  I 
want  to  say  to  you.  Tou  have  often  asked  me  if  I  knew  any  good 
Junior  who  could  be  found  in  town  through  the  vacation,  and  who 
could  do  any  Injunction  or  other  pressing  business — I  have  never 
recommended  anyone  to  you — but  it  was  because  I  never  knew  of 
one  whom  I  cared  to  recommend.  But  I  do  now,  and  if  you  should 
Lave  any  such  work  to  do  next  long  vacation,  he  will  do  it  well  for 
you.'  *Who  is  het '  said  I.  ^  Bolt  is  his  name.  Ho  has  been  a 
pupil  of  mine,  and  is  just  called.'  *  What  do  you  know  of  himt ' 
'  Nothing,'  gaid  he,  '  but  that  he  is  a  very  good  fellow,  and  will  do 
your  work  capitally.'  My  belief  is  that  we  had  a  good  bit  of  vaca- 
tion work  that  autumn  ;  that  I  had  to  come  to  town  more  than  once 
myself  about  it,  and  that  that  led  us  first  together.  Anyway,  Sharpe 
could  then  not  get  through  his  drawing  work,  James  Booth,  who 
had  drawn  much  for  our  office,  had  taken  the  place  of  Speaker's 
Counsel  or  something,  and  we  were  very  glad  to  get  our  work  so 
well  done  as  Bolt  did  it.' 

It  will  be  seen  that  this  version  is  by  no  means  at  variance 
with  the  former.  The  fruit  produced  by  Sharpens  recom- 
mendation might  be  remote,  even  more  than  immediate,  and 

*  Any  notice  of  Rolt'a  life  mast  refer  to  his  close  and  lasting  friendship 
ivith  Edwin  Field,  a  friendship  like  most  that  originate  between  men  in 
mature  life,  with  less  in  it  of  tenderness  than  of  mutual  trust  and  esteem  ; 
but  in  that  trust  and  esteem,  in  reciprocal  good  will  and  kind  offices  scarcely 
to  be  surpassed.  The  absorbing  professional  activity  of  Roll's  maturer  life, 
and  the  infirmity  of  his  last  years,  gave  to  Field  abundant  opportunities, 
which  were  amplj  used,  of  rendering  kindly  and  valuable  services.  I  will 
not  attempt  any  estimate  of  his  singularly  generous  and  eneigetio  character. 
His  valuable  life  was  lost  by  a  lamentable  accident  in  July,  1871,  so  that 
by  a  singular  fate  he  survived  his  friend  only  by  a  few  weeics. 
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its  effect  would  be  much  strengthened  by  the  eminently 
favourable  judgment  of  an  important  country  client. 

Within  a  few  years  after  Bolt's  call  to  the  Bar,  events 
occurred  which  gave  to  the  rising  barrister  more  than  the 
usual  chances  of  success.  Two  new  Vice-Chancellor's  Courts 
were  established  in  1841^  and  a  large  distribution  of  silk 
gowns  was  made  among  the  Juniors^  in  order  to  supply  the 
new  courts  with  Leaders.  Sutton  Sharpe  was  among  those 
who  were  thus  promoted,  but  did  not  live  long  to  enjoy  his 
honours*  A  large  quantity  of  the  work  was  thus  thrown 
upon  the  younger  Equity  draftsmen.  In  connection  with 
the  period  when  his  practice  was  growing  in  quantity  and 
importance.  Bolt  tells  the  story,  as  bearing  upon  his  reputa- 
tion and  success,  of  two  of  his  Bills  having  been  demurred  to 
(as  not  showing  a  sufficient  cause  of  suit),  and  of  the  sound- 
ness  of  his  pleadings  having  been  established  by  their  passing 
through  this  formidable,  and  to  him  anxious,  ordeal.  Of  the 
first  of  these  Bills,  Bolt  says : — 

'*  It  was  a  most  trumpery  case,  but  my  pleading  raised  for  the 
first  time  as  far  as  I  could  discover  a  question  of  some  interest  to 
the  Chancery  lawyer  though  to  no  one  else.  It  was  a  bill  of  dis- 
covery in  aid  of  the  defence  at  law  to  an  action  of  ejectment  Now, 
as  in  an  action  of  ejectment  the  plaintiff  at  law  mnst  recover  on  the 
strength  of  his  own  title,  the  broad  objection  was  at  once  talc  en,  what 
under  such  circumstances  can  you,  the  defendant  at  law,  want  with 
discovery,  and  there  were,  of  course,  other  objections.  Knight  Brace 
(fortunately  as  I  thought)  led  me  in  argument  in  support  of  the  bill, 
and  Jacob  was  leading  counsel  for  the  demurrer,  which  was  over- 
ruled and  my  bill  triumphed.  Just  after  the  case  was  concluded 
Jacob  and  I  met  accidentally  at  the  door  of  the  Court.  I  had 
never  spoken  to  him.  He  stopped  me  and  said — ^  That  bill  gave 
you  some  trouble.  I  thought  from  the  first  moment  I  read  it  that 
your  allegation  (referring  to  some  special  allegation  I  had  intro- 
duced) would  save  your  bill,  and  I  saw  it  must  have  ^ven  you  some 
thought.'  He  was  quite  right,  and  I  was  very  proud.  From  that 
moment  we  were  professional  friendsi  and  this^  as  will  be  presently 
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seen,  was  not  without  its  valae  to  me.  The  name  of  the  case  was 
Jams  T.  EvanSf  and  it  is  reported  (though  not  so  as  to  show  the 
precise  point  on  which,  in  Jacob's  opinion,  the  case  had  turned)  in  2 
Jurist,  639." 

The  other  was  a  case  of  considerable  importance,  in  which 
one  of  the  earliest  straggles  was  made  to  remedy  the  com- 
plete failure  of  justice  sometimes  resulting  from  the  rule  of 
the  Court  of  Chancery,  that  it  would  not  interfere  unless  the 
circumstances  enabled  it  to  do  complete  justice.  The  case 
referred  to  is  Walhcorth  v.  Holt^  reported  in  4  Mylne  and 
Craig,  619. 

'*  It  was,"  says  Bolt,  ^*a  bill  for  ^arfta%  winding  up  the  affairs  of 
an  insolvent  Joint  Stock  Banking  Company.  To  wind  up  wholly  and 
with  justice  to  all,  the  affairs  of  any  partnership  having  hundreds  of 
members  will  always  be  difficult  in  any  state  of  the  law,  and  was 
obviously  impossible  by  any  procedure  then  known  to  the  Court  of 
Chancery,  and  the  Court  had  long  adopted  a  principle  that  it  would 
not  interfere  at  all  between  litigant  parties  unless  it  could  do  final 
and  complete  justice  between  them  in  the  subject  matter  of  complaint, 
and  exhaust  that  particular  litigation.  I  resolved  to  invite  the 
Court  to  disregard  this  principle.  The  bank  had  some  assets,  though 
not  enough  to  pay  its  creditors  in  full,  and  I  could  see  no  reason 
why  the  Court  should  not  interfere  to  get  in  those  assets,  and  dis- 
tribute them  rateably  as  far  as  they  would  go  among  the  creditors, 
leaving  the  creditors  to  their  other  remedies,  if  they  had  any, 
against  the  individual  shareholders,  and  without  attempting  to  settle 
the  rights  of  the  shareholders  as  amongst  themselves.  My  bill  was 
framed  on  this  principle.  My  much  valued  friend  John  Venn 
Prior  and  I  talked  the  matter  over  carefully,  as  we  usually  did  in 
those  years  any  matter  of  importance  in  which  either  of  us  was 
engaged.  We  agreed  it  was  against  principles  of  the  Court  supposed 
to  be  settled,  and  was  not  likely  to  succeed,  but  that  it  could  not 
discredit  me,  and  that  if  the  case  came  before  a  judge  strong 
enough  to  modify  and  apply  the  practice  and  procedure  of  the  Court 
according  to  [changes  growing  up  in  the  transactions  of  society,  I 
should  succeed.     My  bill  was  of    course   demurred    to.     Again 
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Enight  Bruce  was  mj  leader,  and  Jacob  against  me,  but  this  time 
in  spite  of  all  Knight  Bruce  could  do  the  Vice-Chancelbr,  Shad- 
well,  allowed  the  demurrer.  I  appealed.  Cottenham  was  then 
Chancellor,  and  was  just  the  man  for  us.  He  entirely  adopted  the 
views  on  which  I  had  framed  the  bill,  reversed  the  Yice-Chancellor's 
decision,  and  over-ruled  the  demurrer.*' 

It  may  be  worth  while  here  inserting  a  short  extract  from 
the  judgment  of  Lord  Cottenham,  as  given  in  Mylne  and 
Craig's  Reports,  which  will  show  how  completely  the  argu- 
ment of  the  pleader  was  echoed  by  the  judge  : — 

'*  I  think  it,"  said  the  Chancellor,  «'  the  duty  of  this  Court  to 
adapt  its  practice  and  course  of  proceeding  to  the  existing  state  of 
society,  and  not  by  too  strict  an  adherence  to  forms  and  rules 
established  under  different  circumstances,  to  decline  to  administer 
justice  and  to  enforce  rights  for  which  there  is  no  other  remedy. 

.  .  .  If  it  were  necessary  to  go  much  further  than  it  is,  in 
opposition  to  some  highly  sanctioned  opinions,  in  order  to  open  the 
door  of  justice  in  this  Court  to  those  who  cannot  obtain  it  elsewhere, 
I  should  not  shrink  from  the  responsibility  of  doing  so." 

I  will  close  my  reference  to  Bolt,  as  a  skilled  practitioner 
in  the  preparation  of  Equity  pleadings,  by  a  characteristic 
passage  from  a  letter  written  by  him  some  two  years  before 
his  death  to  his  friend  Edwin  Field^  in  which  literary  and 
professional  retrospect  are  somewhat  whimsically  combined. 

"  I  always,"  says  Rolt,  "  looked  upon  Bolingbroke's  letter  to 
Sir  W.  Windham  as  a  model  of  composition  for  any  one  who  has 
a  complicated  story  to  tell,  and  as  an  Equity  draftsman,  sometimes 
looked  to  it  as  a  model.  I  mention  this  that  you  may  know  how 
far  I  fell  short  of  my  standard." 

Bolt's  successes  were  not  confined  to  the  preparation  of 
pleadings,  which  may  be  likened  to  strategic  movements 
preliminary  to  the  day  of  forensic  battle.  He  soon  became 
noted  for  sound  and  effective  argument  in  court.  Of  the 
two  demurrers  above  referred  to  he  says,  *^I  of  course 
argued   both    these    demurrersi    but    have   no   recollection 
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whether  I  argued  them  well  or  ill.  The  argument  was  of 
course  chiefly  thrown  on  the  leading  counsel/'  He  mentions 
but  one  more  case  belonging  to  this  period. 

"  It  was,"  he  says,  '^  a  Devonshire  case  about  fences^  boundaries, 
hedges,  and  ditches,  and  the  like — ^rery  small  and  unimportant  and 
very  obscure — just  the  sort  of  case  it  is  difficult  to  get  leading 
Coansel  to  attend  to.  My  client  filed  his  bill  in  the  Rolls  Court, 
where  I  had  scarcely  ever  appeared,  and  where  I  was  very  little  if  at 
all  known  either  by  the  leading  Counsel  or  the  Court.  Though  I 
now  call  the  case  unimportant  I  did  not  think  it  so  then,  nor  did 
my  client,  who  retained  both  Femberton  and  Kiudersley  to  lead  me. 
It  came  on  by  way  of  motion  for  an  injunction  to  restrain  some 
threatened  wrong,  and  this  and  the  Devonshire  hedges  and  ditches 
are  all  I  recollect  of  the  case.  Femberton  opened  the  case,  as  was 
his  wont,  very  curtly.  Eindersley,  as  middle -man,  no  doubt 
thought,  as  middle  men  naturally  do,  that  it  was  not  for  him  to 
surpass  his  leader  in  exertion.  When  I  rose,  the  court  evidently 
knew  little  about  the  case — certainly  nothing  that  was  accurate. 
I  was,  of  course,  well  prepared,  and  did  my  best  I  saw  that  tlie 
Court  and  Femberton  were  well  attending  to  me  (Femberton  to 
prepare  himself  for  his  reply),  and  as  I  was  sitting  down  I  heard 
Femberton  say  to  Kindersley,  '  Who  is  this  fellow  t  Do  you  know 
him  ?  He  has  won  us  the  case.'  Eindersley  was  equally  unac- 
quainted with  me.  We  all  listened  to  the  defence,  and  then  Fem- 
berton, now  perfectly  master  of  every  tittle  of  the  case,  made  a 
triumphant  reply,  most  loudly  and  kindly  insisting  that  the  view  I 
had  taken  of  the  case  was  masterly  and  convincing,  and  he  pro- 
fessed to  give  only  an  echo  of  my  argument  in  his  reply.  The 
Master  of  the  Rolls  (Langdale),  who  often  repeated  Femberton's 
replies  in  his  judgments,  did  so  on  the  present  occasion,  and 
thenceforward  I  was  known,  and  felt  myself  at  home,  at  the  Rolls." 

In  1840  the  late  Lord  Justice  Turner  was  made  a  Queen's 
Counsel.  At  that  time  an  important  suit  was  pending.  The 
Attorney 'Getmxilv.  Caixts  College^  Cambridge^  in  which  Turner 
was  junior  counsel  for  the  college^  and  his  promotion  made 
it  necessary  to  choose  a  new  junior.    Jacobs  who  had  been 
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senior  wrangler,  was  then  one  of  the  senior  fellows  of  the 
college*  He  had  attained  high  distinction  as  an  advocate  and 
a  lawyer.  He  was  esteemed  and  loved  for  the  serene  dignity 
and  sweetness  of  his  character  which  pervaded  his  discharge 
of  the  dnties  of  his  profession.  For  his  memory  (he  died  of 
decline  at  an  early  age)  Bolt  always  expressed  the  utmost 
respect  and  affection,  deeming  him  in  goodness  and  wisdom 
not  surpassed  by  any  one  whom  he  had  ever  known.  Jacob 
was  consulted,  and  directed  the  solicitors  of  the  college  to 
retain  Kolt,  and  his  Ilrst  formal  retainer  (Briefs  to  junior 
Counsel  being  usually  sent  without  this  preliminary)  was 
for  Caius  College  in  this  suit.  "  This  having  been  done  by 
direction  of  Jacob,"  says  Rolt,  "  is  the  highest  mark  of  pro- 
fessional merit  I  have  ever  obtiuned." 

In  the  month  of  May,  1845,  the  appointment  of  Advocate- 
General  in  Bengal  was  offered  to  Mr.  Rolt.  The  office 
carried  with  it  a  salary  of  about  3800^.  a  year  (37,620  rupees), 
besides  giving  a  decided  lead  at  the  Calcutta]  Bar.  By  this 
time,  however,  Rolt  felt  himself  so  thoroughly  launched  in  a 
successful  career  at  home,  that  after  mature  deliberation, 
during  the  few  days  allowed  for  that  purpose,  he  considered 
himself  justified  in  declining  the  tempting  offer.  Mr.  (now 
Sir  James)  Colville  was  appointed  to  the  office. 

Before  this  time  suggestions  had  come  to  Rolt  of  his 
fitness  for  promotion  to  the  rank  of  Queen's  Counsel.  So 
early  as  1843  Vice-Chancellor  Wigram  (who  had  ample 
opportunity  of  judging  of  his  powers,  as  Sharpe  &  Cc's 
bills  were  usually  filed  in  that  branch  of  the  Court)  offered 
to  mention  his  name  to  the  Chancellor  for  promotion.  This 
offer  was  thankfully  declined  as  being  premature,  not  without 
a  hint  that  after  a  few  years  it  might  be  gladly  accepted. 
By  degrees  his  position  as  a  junior  grew  really  untenable. 
The  burthen  of  heavy  drafting,  combined  with  a  large  court 
business,  a  good  deal  of  which  was  in  fact  leading  business 
though  carried  on  in  a  stuff  gown,  was  overwhelming;  and 
besides,  there  used  to  be  difficulties,  owing  to  his  want  of 
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standing  at  the  Bar,  in  finding  men  who  could  work  with 
him  as  his  juniors,  when,  as  was  not  unfrequently  the  case, 
his  clients  were  desirous  that  he  should  take  the  lead.  His 
promotion  to  the  rank  of  Queen's  Counsel  had  become 
necessary,  both  to  relieve  him  from  intolerable  labour,  and  to 
give  room  for  the  legitimate  developement  of  his  professional 
success. 

He  thus  describes  the  absorbing  nature  of  his  business 
during  the  later  years  of  his  practice  as  a  junior  : — 

''The  pace  was  terrible,  I  might  almost  say  killing,  and  my 
struggle  to  maintain  the  position  I  had  gained  was  too  eager.  I 
was  a  man  of  one  idea — to  do  my  day's  legal  work  to  the  utmost 
of  my  ability.  Literature,  Politics,  Society,  everything  but  Law  was 
(unfortunately  as  I  now  think)  neglected.  The  measure  of  my 
day's  work  was  my  physical  strength.  I  took  to  early  rising 
instead  of  sitting  up  late — and  adhered  to  this  to  the  end  of  my 
working  days — from  four  or  five  o'clock  in  the  morning  till  dinner 
at  six  or  seven  in  the  evening,  was  the  extent  of  my  power  of 
endurance,  and  a  quiet  hour  or  so  after  dinner,  was  the  only 
prelude  to  my  night's  rest" 

It  was  about  Easter  Term,  1846,  and  therefore  before 
the  expiration  of  nine  years  from  his  call  to  the  Bar,  that 
Bolt  applied  to  the  then  Lord  Chancellor,  Lyndhurst,  for 
the  rank  of  Queen's  Counsel,  which  was  accorded  in  Trinity 
Vacation  (July)  of  that  year.  The  late  Mr.  Joseph  Hum- 
phrey (afterwards  a  Master  in  Chancery),  the  present  Vice- 
Chancellor  Bacon,  and  Mr.  Walpole,  afterwards  Secretary 
for  the  Home  Department  under  Lord  Derby,  were  promoted 
at  the  same  time.  They  attended  at  the  Chancellor's  house, 
in  George  Street,  Hanover  Square,  **and,"  eays  Eolt,  "he 
muttered  a  few  sentences  to  us  as  he  handed  each  of  us  his 
Patent,  the  only  words  I  could  catch  being  'the  last  act 
of  my  judicial  life,'  or  to  that  effect.  He  retired  from  office 
directly  afterwards,  I  think  the  same  or  the  next  day.'* 

The  admirable  judicial  demeanour  which  was  characteristic 
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of  Lord  Lyndhorst^  suggested  to  Uolt  some  observations 
which  have  more  than  a  merely  personal  and  temporary 
interest,  and  may  be  here  transcribed : — 

''A  great  merit,"  be  says,  <'of  Lyndharst  was  Lis  manner  of 

hearing  a  Cause.     It  was  better  calculated  tban  the  manuer  of  any 

other  Judge  I  have  ever  seen  to  get  at  the  truth  and  justice  of 

the  case.     He  always  made  me  feel  (and  seemed  to  wish  to  do  so) 

that  he  and  I  were  engaged  on  the  same  work — the  administration 

of  justice.    He  treated  me  as  a  person  who  was  to  be  heard  and 

understood,  and  not  wrangled  with.      He  did  not  sit  absolutely 

qniet  during  the  argument,  but  indulged  in  no  interruption  that 

could  ruffle  the  temper  of  Counsel.    At  the  end  of  an  argument,  or 

at  the  end  of  any  separate  branch  of  it,  he  would  sum  up  what  had 

been  said,  telling  us  that  of  course  he  gave  no  opinion  upon  it,  but 

that  he  wished  to  see  if  he  rightly  understood  the  speaker's  view 

of  the  case,  and  never,  or  scarcely  ever,  had  I  to  add  a  word  to 

his  summary  of  what  I  had  said  or  argued.     It  was  full,  round, 

and  complete,  and  perfectly  fair.     All  that  remained  to  be  done, 

was  to  say,  '  That  is  my  exact  case,  my  lord,'  and  to  sit  down,  or 

to  proceed  to  the  next  branch  of  the  case.     The  value  of  this  in 

the  administration  of  justice  is  very  great.     The  contrary  practice 

of  answering,  or  sneering  at  and  pooh-poohing  a  weak  argument 

(often  the  best  the  case  will  afford),  is  the  almost  universal  habit 

of  Judges.     This  serves  to  irritate  the  Counsel,  and  prevents  him 

from  attempting  the  calm  conduct  of  a  cause  becoming  one  who  has 

a  duty  not  only  to  his  client,  but  a  duty  to  assist  the  Judge  in  getting 

at  truth  and  justice  ;    it  tends  to  make  the  counsel  unscrupulous, 

and  anxious  to  snatch  a  victory — if  he  can  by  any  means — from 

his  antagonist,  the  Judge.     At  the  same  time  it  makes  a  partizan 

of  the  Judge ;  when  the  case  is  concluded  he  has  been  Counsel  on 

one  side,  and  caixies  the  feeling  of  Counsel  into  his  judgment, 

and  if  he  has  served  every  Counsel  in  the  cause  the  same  way, 

as    is    sometimes  done,    he  has  destroyed  the  judicial  moderation 

and  temper  necessary  in  all  cases,  but  especially  so  in  causes  in 

the  Court  of  Chancery,  where  frequently  no  party  to  the  cause 

is   absolutely   right   io    every  point,  and  the  decree   consequently 

requires   unprejudiced  judgment   on   a   variety   of    points.      Now, 

Lyndhurst  was  wholly  free  from  any  kind  of  partizanship.     As  I 
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have  said,  he  impressed  Counsel  (or  at  least  he  did  me)  with  the 
notion  that  we  were  all  engaged  in  one  common  labour.  He  always 
seemed  to  tell  me—'It  is  your  duty  to  assist  me  by  telling  me 
truly  all  that  can  be  said  on  one  side  of  the  question,  it  will  be 
your  opponent's  duty  to  do  the  same  on  the  other,  and  mine 
to  judge  between  you.  I  cannot  do  my  duty  efficiently  without 
your  help.' " 

Thus,  with  the  termination  of  Lord  Lyndharst'a  long 
career  began  that  of  Bolt  as  a  Chancery  Leader.  He  £Oon 
made  his  way  to  the  first  rank,  and  thenceforth,  until  his 
career  as  nn  advocate  terminated  in  his  attainment  of  the 
office  of  Lord  Justice  of  Appeal  in  Chancery,  ho  must  at 
all  times,  if  not  holding  the  very  first  place,  be  reckoned 
among  the  two  or  three  standing  at  the  head  of  his  branch 
of  the  profession.  In  the  earlier  part  of  his  [practice  as 
Queen's  Counsel,  the  rule  that  each  leader  should  settle 
himself  in  and  confine  himself  to  one  particular  court  scon 
after  he  took  his  rank,  was  not  so  strict  as  now.  For  a 
time  Rolt  went  into  the  Court  of  Vice-Chancellor  Shad  well, 
in  which  the  present  Lord  Westbury  (then  Mr.  Betliell) 
had  a  decided  lead,  and  he  was  often  chosen  as  Bethcirs 
antagonist.  It  may  have  been  about  this  time  that  Bolt 
said  (as  I  remember)  that  he  waa  accustomed  to  be  on  the 
losing  side,  that  the  plaintifi*,  haying  in  the  nature  of  things 
the  first  choice  of  counsel,  used  to  choose  Bethell,  that  in 
most  cases  the  plaintifi^  had  at  least  some  right  on  his  side, 
and  counsel  habitually  retained  for  defendants  must,  therefore, 
more  often  than  not  have  to  sustain  a  losing  cause.  After 
awhile  Rolt  took  his  seat  in  the  Court  of  Vice-Chancellor 
Wigram,  and,  after  the  retirement  of  that  judge,  continued 
to  practice  before  his  successors.  Sir  George  Turner,  and 
Sir  William  Page  Wood  (now  Lord  Chancellor  Hatherley) 
who  was  appointed  Vice-Chancellor  in  1853,  upon  Sir 
George  Turner  becoming  one  of  the  Lords  Justices  of 
Appeal.  But  throughout  this  time  he  was  frequently  to 
be  found  specially  engaged  in  other  Courts  than   his  own  5 
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and  Buch  Special  Ketainers  were  often  with  a  view  to  his 
encountering  Bethell^  Bolt  being  for  a  long  time  esteemed 
the  only  counsel  who  could  cope  on  terms  approaching  to 
equality  with  that  consummate  advocate.  From  V^ice- 
Chancellor  Wood's  appointment,  Rolt  was  the  leader  in 
that  Court,  and  he  so  continued  until,  upon  his  being 
ai^ointed  Attorney-General  in  1866,  he  gave  up  ordinary 
practice,  and  confined  himself  to  special  business  in  the 
Court  of  Chancery,  and  to  practice  in  the  House  of  Lords 
and  Privy  Council.  Of  the  most  distinguished  among  his 
competitors  in  his  own  Court,  he  says : — 

"  Cairas  came  on  taking  silk  into  Vice- Chancellor  Wood's  Court, 
and  of  course  soon  got  abreast  of  me  there,  but  I  believe  for  many 
years  I  was  rather  the  favourite  of  the  Suitors  there,  and  for  a  very 
little  time,  if  at  all,  did  Cairns  towards  the  close  of  his  brilliaut 
career  at  the  Bar  get  ahead  of  me  in  the  business  of  that  Court." 

The  history  of  Rolt's  professional  life  during  the  period 
— more  than  twenty  years — that  he  practised  as  Queen's 
Counsel,  would  comprise  most  of  the  causes  cel^es  which 
during  that  time  came  before  the  Court  of  Chancery 
(including  cases  coming  upon  appeal  from  the  Court  of 
Chancery,  whether  in  England  or  Ireland  to  the  House 
of  Lords),  as  well  as  a  large  proportion  of  the  Scotch, 
Indian,  and  Colonial  appellate  business.  In  Chancery  cases 
of  magnitude,  though  not  originating  in  the  branch  of  the 
Court  in  which  he  practised,  it  was  more  than  probable 
that  in  some  stage,  either  original  or  appellate.  Bolt  would 
be  specially  retained  as  counsel.  His  professional  income 
speedily  became  and  always  remained  very  large,  growing, 
I  should  presume,  in  magnitude  throughout  the  whole 
duration  of  his  practice  at  the  Bar.  Questions  of  consti« 
tutional  or  historical  interest  are  in  the  nature  of  things 
rare,  and  especially  so  in  connection  with  the  business  of 
the  Court  of  Chancery,  and  I  am  not  aware  that  Eolt's 
pame  can  be  specially  associated  with  any   such  question. 
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It  would  probably  not  be  too  much  to  say  that  in  more 
than  fifty  volumes  of  the  Authorized  Law  Reports  of  the 
period^  his  name  as  counsel  is  of  common  occurrence.  But 
the  meagre  form  in  which  (of  necessity)  the  arguments  of 
counsel  appear  in  the  reports,  would  give  little  or  no  idea 
of  the  merits  by  which  he  won  and  retained  the  confidence 
of  his  clients  and  his  eminence  as  a  forensic  champion.  No 
attempt  will  here  be  made  to  give  any  details  as  to  any 
of  the  numerous  cases  in  which  in  the  course  of  his  vast 
practice  he  was  engaged  as  leading  counseL  No  such 
details  would  it  is  believed  throw  any  material  light  on 
his  personal  or  professional  character  or  history.  A  few 
circumstances  bearing  on  one  or  other  of  these  will  now  be 
narrated. 

In  1846,  Bolt  made  his  first  attempt  to  obtain  a  seat  ia 
Parliament,  by  presenting  himself  as  a  candidate  for  Stam- 
ford, in  opposition  to  Mr.  Henries  and  the  Marquis  of  Granby 
(now  Duke  of  Rutland).  The  contest  was  not  a  political 
one,  but  was  an  endeavour  on  the  part  of  a  portion  of  the 
constituency  to  obtain  an  independent/representation,  free 
from  the  influence  of  Burleigh  House  and  its  noble  owner. 
Eolt  was,  as  might  be  expected,  unsuccessful  in  the  contest, 
throughout  which  he  avowed  Conservative  principles,  but 
it  was  conducted,  as  far  as  he  was  concerned,  without  acri- 
mony, and,  after  his  defeat,  Herries  bade  him  a  friendly 
farewell,  saying,  ^^  Mr.  Bolt,  you  and  I  will  sit  on  the  same 
benches,  and  will  act  together  in  the  House  of  Commons." 
The  fulfilment  of  this  prophecy  was  prevented  by  Mr. 
Herries'  death. 

In  1849,  Bolt  purchased  the  estate  of  Ozle worth  Park, 
comprising  a  substantial  mansion  situate  amidst  the  charming 
scenery  of  the  Cotswold  Hills,  in  which  his  vacations,  and 
any  intervals  that  he  could  snatch  from  the  hurry  of  busi- 
ness, were  thenceforth  passed,  where  he  lived  during  the 
years  of  his  enforced  retirement,  and  where  he  died.  He 
afterwards  added  by  purchase  to  the  Ozleworth  estate,  and 
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also  bought  another  considerable  estate  at  Miserden,  near 
Cirencester.  Of  his  Ozle  worth  purchase,  he  says,  ^^  This 
has  proved  a  source  of  much  happiness  to  me.  All  that 
residence  can  do  to  add  to  the  enjoyment  of  life,  Ozleworth 
for  twenty  years  past  has  done  for  me,  and  it  still  contributes 
at  least  as  much  to  my  happiness  as  ever.'' 

In  1851,  he  had  a  narrow  escape  from  promotion  to  the 
Bench.  In  that  year,  the  then  Lord  Chancellor,  Truro, 
appointed  the  late  Sir  James  Parker  as  Vice-Chancellor,  but 
Solt  was  informed  that  had  he  been  of  the  standing  required 
by  Statute  (fifteen  years — ^less  therefore  than  a  year  above 
his  actual  standing),  the  choice  would  have  fallen  upon 
him.  In  the  following  year,  when  the  Yice-Chancellorship 
was  vacated  by  Parker's  lamented  death,  the  Great  Seal 
had  come  into  other  hands  (Lord  St.  Leonards  having  suc- 
ceeded to  the  Chancellorship),  and  Sir  John  Stuart,  lately 
yice-Chancellor,  was  appointed  to  fill  the  vacancy. 

In  the  year  1852,  Bolt  again  sought  a  seat  in  Parliament, 
and  was  again  unsuccessful;  Bridport  was  the  place  he 
stood  for— chosen  in  consequence  of  a  near  connection  of 
his  friend  Prior  being  the  Conservative  Agent  for  that 
borough.  But  besides  its  other  attractions  and  advantages, 
his  residence  at  Ozleworth  brought  him  into  social  connec- 
tion with  the  gentlemen  of  the  County.  He  was  invited 
to  stand  for  West  Gloucestershire,  and  in  1857  (on  the 
retirement  of  Mr.  Hale  of  Alderley,  a  descendant  of  the 
great  judge  Sir  Matthew  Hale),  Bolt  was  returned  as 
knight  of  the  shire,  without  opposition.  He  was  also  re- 
elected, without  opposition,  in  1859,  and  in  1866  when 
his  seat  was  vacated  by  his  acceptance  of  office  as  Attomey- 

Oeneral. 

There  are  not  wanting  examples,  both  in  past  and  present 
times,  to  show  that  professional  occupation,  as  great  as  Bolt's, 
is  compatible  with  energetic  and  effective  work  in  the  field 
of  politics ;  but  I  do  not  think  it  can  be  said  of  Bolt  (until 
he  was  called  upon  to  discharge  th^  duties  of  Attorney- 
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General,  when  the  carriage  of  the  Reform  Bill  rendered  those 
duties  particularij  hearj)  that  he  took  any  rery  actiye  part 
in  poKtice,  or  that  Parliament  ever  received  from  him  any- 
thing like  that  earnest  and  absorbing  devotion  which  was,  at 
all  times,  given  to  his  professional  pursaits.  He  sat  on  the 
Conservative  benches,  and  gave  to  that  party  a  steady 
eapport,  which  was  satisfactory  to  its  chiefs,  to  himself,  and 
his  constituents.  His  unofficial  parliamentary  career  will  be 
best  remembered  by  the  Act  of  Parliament  popularly  called 
Bolt's  Act  (25  &  26  Vict.',  c  42),  passed  by  his  exertions  in 
the  year  1862.  This  Act  was  intended  to  put  an  end  to  the 
practice  of  the  Court  of  Chancery,  by  which,  when  the  right 
to  relief  in  Equity  depended  on  the  establishment  of  a  right 
at  Common  Law,  or  on  the  determination  of  a  question 
cognizable  at  Common  Law,  the  Court  used  to  require  the 
plaintiff  to  bring  an  action  to  establish  his  legal  right  before 
pronouncing  its  own  decree.  For  that  purpose  it  was  enacted, 
that  in  all  cases  in  which  any  relief  or  remedy  was  sought 
within  the  jurisdiction  of  the  Court  of  Chancery,  that  Court 
should  determine  every  question  of  law  or  fact  on  which  the 
title  to  relief  was  dependent,  subject  to  a  power  for  the 
Court  of  Chancery  to  send  issues  of  fact  to  be  tried  by  a 
judge  and  jury,  if  considering  that  course  to  be  more  con- 
venient. The  power  of  summoning  a  jury  to  assist  their 
decisions  on  questions  of  fact  had  already  been  given  to  the 
Equity  judges  by  Lord  Cairns'  Act  of  1858  (21  &  22  Vict., 
0.27). 

The  difficulties  incidental  to  the  broad  and  unflinching 
application  of  Bolt's  Act,  and  the  steps  by  which  they  were 
overcome,  are  described  by  him.     He  says : — 

''To  accomplish  the  object  of  giving  due  effect  to  the  Act  of 
1862  (Rolfs  Act)  was  not  so  easy  a  matter  as  it  might  at  first 
sight  appear  to  be.  Cases  apparently  deserving  exception  might 
arise,  and  which  it  might  be  difficult  to  define  befbreband,  except 
by  giving  the  judge  a  discretion,  but  long  experience  has  shown,  as 
it  appears  to  me,  that  the  human  intellect  is  not  to  be  trusted  ii^ 
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tbe  dailj  routine  of  business  with  a  discretion  either  itself  to  do 
any  given  work  of  diflSculty,  or  to  throw  the  work  on  others  with- 
out any  motive  for  its  own  adoption  of  the  work  other  than  a  sense 
of  duty.  I  therefore  carried  the  Act  in  the  form  in  which  it 
standi,  intending  thereby  to  exclude  the  possibility  of  the  judge 
delegating  any  part  of  his  duty  in  any  ease  over  which  he  had 
jurisdiction,  except  as  expressly  excepted  in  the  Act,  and  so  as  to 
leave  him  no  discretion  on  any  such  point. 

*'  The  Act  was  not  favourably  received  by  the  Courts  of  Equity, 
but  the  present  Lord  Chancellor  (then  Vice-Chancellor  Wood)  was, 
if  I  may  use  the  expression,  loyal  to  the  Act,  and  never  hesitated 
to  deal  with  every  question  of  law  and  fact  that  came  before  him, 
nor  found  any  difficulty  in  doing  so  beyond  the  difficulty  naturally 
incident  to  every  careful  and  deliberate  exercise  of  judgment.  His 
judgments  were  frequently  questioned  on  appeal  on  this  ground, 
but  not,  as  I  believe,  successfully,  at  least  not  successfully  in  the 
ultimate  Court  of  Appeal.  Indeed  my  memory  does  not  recal  a 
single  instance  in  which  the  Act  ever  ultimately  failed  of  having 
fall  effect  given  to  it,  though  from  1862  till  the  time  I  lefl  the  Bar 
in  1867,  a  day  of  business  in  Court  seldom  passed,  as  I  believe,  iu 
which  the  question  of  the  applicability  of  the  Act  to  the  business  in 
hand  did  not  arise,  and  in  which]  attempts  were  not  made  by  the 
minutest  and  closest  criticism  of  the  Act  to  show  that  its  laoguago 
failed  iu  some  one  particular  or  other  to  accomplish  its  object.  Of 
course  when  lawyers  (whether  judges  or  others)  set  themselves 
against  an  Act  of  Parliament,  it  is  not  a  very  difficult  matter  to  find 
a  flaw  in  the  Act — to  find  a  screw  loose  somewhere — but  with  a 
judicial  mind,  like  Wood's,  rarely  diverted  from  the  search  for  legal 
truth,  the  Act  of  Parliament  had  a  fair  chance." 

Eventually  full  effect  has  been  given  to  the  letter  and 
spirit  of  the  Act,  as  requiring  that  Courts  of  Equity  should 
completely  dispose  of  their  own  cases  without  help  from 
the  Courts  of  Common  Law.  Some  cases  before  Yice- 
Chailcellor  Wood  in  which  the  spirit  and  scope  of  the  Act 
are  discussed  will  be  found  in  the  first  volume  of  Messrs. 
Hemming  and  Miller's  Beports. 

By  mean?  of  I(olt's  Act,  an  important  practical  step  was 

L  2 
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made  towards  that  consolidation  of  law  and  procedure  wbicb^ 
under  the  name  of  a  fusion  of  Common  Law  and  Equity, 
has  become  so  familiar  to  the  modem  jurist.  I  subjoin  some 
observations  of  Bolt  which  I  believe  to  be  substantially  in 
accordance  with  the  views  of  the  soundest  thinkers  on  this 
subject,  so  easy  to  dispose  of  in  sounding  generalities,  but 
80  difficult  in  its  practical  treatment, 

**  I  have  long  been  satisfied  the  true  mode  of  bringing  about  a 
f Qsion  of  the  Courts  of  Law  and  Equity  in  this  country  is — 

*^  First,  to  make  it  the  duty  of  every  Court  of  Law  and  Equity  to 
decide  for  itself  every  question  that  may  arise  and  call  for  decision 
in  the  exercise  of  its  own  especial  jurisdiction,  and  not  to  refuse  or 
delay  the  justice  it  owes  to  the  suitor  merely  because  some  pre- 
liminary or  incidental  question  might  be  more  conveniently  decided 
elsewhere,  or  would,  if  standing  alone,  belong  exclusively  to  the 
jurisdiction  of  some  other  tribunal.  [This  was  in  substance  effected 
by  Bolt's  Act] 

*^  Next,  to  give  to  each  set  of  tribunals  full  and  equal  jurisdic- 
tion over  every  subject  now  within  the  exclusive  jurisdiction  of  the 
other. 

''  And  lastly,  to  modify  the  pleading  and  procedure  of  the  existing 
tribunals  to  suit  this  extended  jurisdiction. 

«  Lnprovements  in  the  constitution  of  the  tribunals  and  in  the  law 
they  will  be  called  on  to  administer,  will  no  doubt  be  afterwards 
imperatively  required  and  should  be  speedily  made,  but  the  fusion 
should  be  first  attempted  in  the  existing  tribunals,  and  with  the  law 
existing  at  the  time." 

In  the  year  1858,  when  the  present  Lord  Cairns  was  made 
Solicitor-General,  a  polite  note  came  from  Lord  Derby  to 
Mr.  Bolt  expressing  the  hope  that  an  opportunity  would 
soon  be  found  of  acknowledging  his  professional  and  political 
claims.  Official  preferment,  however,  was  delayed  until 
1866,  when,  on  the  nomination  of  Lord  Cairns  as  Lord 
Justice,  Mr.  Bolt  was  ofifered  by  Lord  Derby  the  appoint- 
ment of  Attorney-General  with  a  letter  explaining  why  it 
was   thought    right  (with  the    entire    concurrence    of    ^\t 
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William  Bovill,  then  Solicitor-General,  now  Chief  Justice 
of  the  Common  Pleas)  that  Bolt  should  be  promoted  over 
Bovill's  head.  Rolt  refers  pleasantly  to  the  kind  behaviour 
of  Bovill,  "  who,"  he  says,  **  gave  me  every  assistance  and 
facility  in  his  power,  and  good-naturedly  introduced  me  to 
the  routine  of  duty." 

As  Attorney-General  he  had  to  bear  a  large  share  in  the 
working  out  and  management  during  its  progress  through 
the  House  of  Commons  of  the  Reform  Bill  of  1867.  "  Fear- 
ful," he  says,  "was  my  labour,  and  heavy  the  penalty 
which  that  labour  has  inflicted  on  me."  After  the  business 
of  the  day  in  the  Law  Courts  was  ended,  the  Attorney-  and 
Solicitoi^General  resorted  to  the  "miserable  dens"  allotted 
to  their  use  in  the  House  of  Commons,  and  began  their 
legal  consultations,  chiefly  on  Government  business,  then 
very  heavy,  especially  from  the  Foreign  Office.  Here  they 
continued  until  the  messengers  of  (he  Government  Whips 
interrupted  them  to  say  they  were  wanted  in  the  House. 
At  that  hour  the  Treasury  benches,  and  the  space  behind 
and  by  the  side  of  the  Speaker^s  chair,  were  always  crowded, 
but  way  was  made  for  the  Law  Officers  with  something  like 
mimic  pomp  at  the  side  of  Mr.  Difuraeli. 

**  I  do  not  mean,"  he  says,  '<  that  the  Law  Officers  sat  by  him  all 
the  night,  or  took  part  in  the  debate  every  night,  but  we  were  by 
his  side  dariog  the  first  few  hours  of  almost  every  night,  and  at  onr 
posts  in  and  about  the  house  every  night  and  all  night  long,  and 
constantly  at  work  in  one  way  or  other  on  the  subject.  In  a  few 
weeks  I  became  conscious  before  midnight  of  a  pressure  on  the 
brain  that  alarmed  me,  but  (I  suppose  unwisely  though  nobody 
can  say)  I  held  up  my  head  and  tided  through  the  session." 

Those  who  remember  Bolt's  anxious  and  weary  face  at 
this  time  will  not  be  surprised  to  hear  that  mischief  was  in 
progress.  At  this  time,  too,  he  used  to  exclaim  in  half 
comic  despair  at  the  impossibility  of  doing  all  his  work, 
and  to  protest  that  the  only  plan  was  to  leave  a  quantity 
undone* 
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So  strong  9XX  anxiety  is  expressed  by  Bolt  to  stand  deiH^ 
of  all  blame  in  respect  of   his  holding  Office  as  Attopieyr 
General  under  the  administration  which  proposed  and  carried 
the  Reform  Bill  giving  household  suffrage,  that  it  is  impog- 
sible  wholly  to  pass  over  the  subject,  though  I  never  hear4 
any  suggestion  of  his  having  been  in  any  way  censurable. 
He  mentions^  only  to  reject  it^  the  plea  that  he  bad  never 
taken  any   active  part  in  politics,  had   become    Attorney- 
General  only  as  a  successful  lawyer  professing  Conservative 
principles  generally,  and  having  accepted  Office,  adhered  to 
his  party.     Opposed  as  he  had  been  from  1831  downwards 
to  a  democratic  extension  of  the  suffrage,  as  being  incon- 
sistent with  the  preservation  of  a  limited  monarchy  and  the 
general  character  of  our  institutions,  one  of  his  most  deeply- 
rooted  objections   to  the  first  Reform  Bill  was  that,  that 
being   conceded,    further  extension  must  inevitably  follow. 
After  Lord  Derby's  government  had  brought  in  a  Befonu 
BiU  in  1859,  proposing  to  extend  the  franchise  largely,  the 
status  quo  had  in  Rolfs  opinion  become  untenable.     A  great 
democratic  change  in  this  direction  must  follow,  and  cou|d 
no  longer  be  resisted.     The   only  question  was  as  to  the 
measure  and  nature  of  the  change.     When  in  this  stage  of 
thought,  Rolfs  mind    was  deeply  stirred  by  a  few  words 
dropped  in  conversation  by  Sir  Roundell  Palmer,  who  told 
Rolt  that  he  was  prepared  to  support  household  suffrage-— 
that  there  only,  if  anywhere,  the  line  could  be  drawn  short 
of  universal  suffrage.     These  words  led  Rolt's   thoughts  in 
the  same  direction,  and  in  the  result  the  opinion  appeared 
to  him  unanswerable.     He  was,  moreover,  strongly  improsaed 
with  the  danger  to  arise  from  attempting  to  reach  this  point 
by  driblets.    An  eight  pound  household  franchise  would  have 
been  speedily  followed  by  a  six  pound,  and  the  impetus  given 
to  the  downward  progress  would  necessarily  have  increased^ 
and  stopping  short  of  household  suffi*age  would  have  been 
impossible,  and  stopping  even  there  would  have  been  doubt- 
ful, while  the  point  reached  by  driblets  through  years  of 
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agitation  would  far  more  certainly  have  shaken  the  founda* 
tiona  of  the  limited  monarchy  than  if  conceded  at  once.  On 
grounds  like  these  Bolt  arrived  at  the  conclusion  that  the 
measure  giving  household  suffrage  was  not  only  a  necessary, 
but,  in  a  sense,  a  salutary  measure  by  which  the  country 
would  be  the  gainer^  and  he  satisfied  himself  that  it  was 
his  duty  to  remain  at  his  post.  ^'I  hope  and  believe/'  he 
adds^  ^'  I  should  have  left  that  post  if  my  sense  of  duty  had 
so  directed.  But  who  shall  trust  himself  in  a  matter  of  duty 
if  his  self-interest  points  in  one  of  the  directions  open  to 
him?*' 

Before  the  dose  of  that  weary  session  of  1867^  though  too 
late  as  the  sequel  proved,  came  the  time  of  rest.  On  the 
death  of  the  Lord  Justice  Turner  the  vacant  appointment 
was  at  once  offered  to  Sir  John  Bolt^  (he  had  of  course 
been  knighted  on  becoming  Attorney-General)  and  he 
gladly  accepted  *  what  he  terms  '*  the  most  honomrable  and 
valuable  purely  judicial  appointment^  under  the  Grown. 
Indeed,  I  might,  perhaps,  say  the  most  valuable,  and,  on  the 
whole,  the  most  desirable  appointment  of  any  kind  the  Crown 
has  to  give  away.''  He  adds  in  language  which  will  not  be 
gainsaid  :-^ 

''The  legal  profession  generally  acknowledged  my  title  to  the 
ofiSce,  and  my  competence  to  its  duties.  Cairns  had  not  long  before 
succeeded  Knight  Bruce  as  a  Lord  Justice,  and  the  new  Court  of 
Appeal  was,  I  think,  universally  spoken  of  as  cme  that  would  do 
justice  to  the  judicial  power  and  dignity  of  the  Court  of  Chancery, 
and  was  not  unworthy  of  its  best  times.  Under  these  favourable 
auspices  I  took  my  seat  on  the  Bench,  and  well  do  I  remember  the 
calm  delight  with  which  I  did  so.  I  seemed  to  have  reached  home. 
The  judicial  work  was  to  me  most  enjoyable,  and  I  seemed  to  my- 
self to  enter  into  the  spirit  of  it  from  the  first  moment  I  took  my 
seat.  Every  former  step  in  advance  in  my  course  through  life  had 
been  attended,  however  gratifying  my  success,  with  a  somewhat 
tnmuhuoQS  and  uneasy  excitement,  and  had  been  followed  by  a 
constant  straggle,  a  distresshig  wear  and  tear  of  udnd  and  body. 
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Five  or  six  hours  of  mental  exertion  in  courts  and  two  or  three 
more  at  home  and  alone,  without  anything  approaching  a  struggle 
for  Tictorjy  took  the  place  of  the  thirteen  or  fourteen  hours  of  daily 
toil  and  strife  which  for  nearly  thirty  previous  years  I  had  heen 
engoged  in.  There  was  nothing  to  appal  me.  I  was  equal  to  what 
I  had  undertaken— was  at  home  and  not  among  strangers.  My 
repose  and  quiet  on  the  first  day  on  which  I  sat  was  as  complete  as 
on  the  last  of  my  tenure  of  office,  which,  though  brief,  was  long 
enough  to  tell  me  that  in  this  respect  time  made  no  difference." 

At  thisi  the  closing  point  of  Bolt's  long  and  busy  career 
as  an  adyocate,  it  seems  appropriate  that  some  estimate 
should  be  attempted  of  the  qualities  by  which  he  attained 
and  preserved  his  great  professional  eminence.  He  himself 
attributes  his  success  in  life  to  his  rarely^  if  ever,  attempting 
any  work  save  that  of  doing  as  well  as  he  could  the  duty 
that  lay  nearest  him;  and  in  a  sense  this  may  partly  be 
accepted  as  the  true  theory.  Within  the  limits  of  personal 
and  professional  honour  (and  by  none  could  those  limits 
be  more  strictly  observed),  no  one  more  constantly  and 
strenuously  than  Bolt  strove  to  win  his  client's  case.  But 
of  course  this  was  far  from  being  all.  He  was  not  a  great 
orator;  but  his  dignified  aspect,  bis  agreeable  tones  and 
winning  manner^  were  eminently  calculated  to  please  and  to 
inspire  confidence ;  and  though  his  style  rarely  rose  above  the 
colloquial,  bis  case  was  put  with  a  neatness^  a  precision,  and 
force  that  were  all  his  own.  He  could  hardly,  I  think,  be 
called  a  consummate  lawyer ;  at  least,  he  had  no  very  great 
amount  of  legal  book-learning;  but  of  law  as  a  working 
system,  controllings  under  maxims  not  always  to  be  found 
in  books,  and  under  influences  sometimes  too  subtle  to  be 
described  and  which  must  be  felt  iu  order  to  be  understood, 
the  actions  and  ways  of  men,  he  was  a  thorough  master. 
Hence,  he  accurately  discerned  all  the  prospects  and  pro- 
babilities of  his  case.  All  the  points  he  saw  in  their  due 
proportion,  not  exaggerating  nor  unwisely  insisting  upon 
the  weaker  or  the  less  important.    Hi»  judgment  was  sound, 
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his  tact  refined^  his  perceptions  rapid.  Facts  were  quickly 
understood^  and  as  quickly  converted  into  an  argument. 
His  mind  was  flexible  and  the  disposition  of  its  forces  was 
readily  changed  when  circumstances  so  required.  He  was 
of  those  adyocates  who  think  much  of  their  clients  and  little 
of  themselyes,  who  fight  for  victory  and  not  for  applause^ 
and  are  often  rewarded  with  both. 

Sir  John  Bolt  sat  as  Lord  Justice  for  about  a  month  before 
the  Long  Vacation  of  1867,  and  afterwards  from  the  com- 
mencement of  Michaelmas  Term  until  the  close  of  the 
Christmas  Vacation  in  the  same  year.  He  was  also  (as 
usual  with  those  who  have  held  the  same  high  office)  sworn 
in  as  a  Privy-Councillor  and  he  sat  on  the  Judicial  Com- 
mittee of  the  Privy-Council  in  a  few  cases  of  appeal.  His 
judgments  as  Lord  Justice  will  be  found  in  the  Law  Beports^ 
2nd  and  3rd  volumes  of  Chancery  Appeals.  They  show, 
unless  I  am  mistaken,  the  same  characteristic  qualities  that  I 
have  ascribed  to  him  as  an  advocate.  They  are  lucid  and 
simple  in  style  and  in  substance,  showing  an  easy  mastery, 
the  fruit  of  his  powerful  intelligence  and  mature  experience, 
over  the  law,  the  facts,  and  the  application  of  law  to  facts. 
The  difficulties  of  the  case  are  completely  dealt  with,  yet  so 
naturally  aud  easily  are  they  overcome,  that  one  hardly 
perceives  that  there  was  any  difficulty.  In  the  style  and 
character  of  his  judgments  Bolt  seems  to  me  to  have  some- 
what resembled  another  most  able  judge,  also  too  soon  lost 
to  the  profession — the  late  Sir  James  Parker.  As  examples 
of  his  judicial  style  and  of  the  attributes  which  I  have  men- 
tioned, I  may  refer  to  the  cases  of  Be  Blakely  Ordnance 
Company,  Law  Beports,  3  Chancery  Appeals,  154;  and 
Hook  V.  The  Great  WeUem  Railway  Company ^  Ibid.,  262 ; 
though  no  doubt  other  equally  good  specimens  might  be 
selected.  The  former  of  these  cases  turned  on  the  intricate 
question  whether  under  the  particular  circumstances,  the 
debentures  of  a  company  had  acquired  in  Equity  the  privilege 
of  a  negotiable  instrtunent,  enabling  the  bearer  to  recorer 
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irrespectively  of  vaj  equitiee  as  between  the  debtor  and  a 
former  holder.  The  latter  involved  an  analysia  of  the  grounds 
on  which  the  Court  considered  that  a  proposed  arrangement 
for  payment  of  a  dividend  in  shares  instead  of  money,  Ihough 
probably  beneficial,  was  beyond  the  powers  of  the  company 
and  must  be  restrained  by  injunction.  Not  only  in  capacity 
but  in  fairness,  temper,  and  courtesy.  Bolt  was  an  unexcep- 
tionable judge.  The  profession,  which  had  received  his 
appointment  with  pleasure,  looked  forward  with  increased 
and  confirmed  satisfaction  to  bis  continued  teniure  of  judicial 
oflice. 

The  Long  Vacation  of  1867  was  spent,  without  any  return 
of  alarming  symptoms  as  regards  health,  partly  at  Ozleworth 
and  partly  in  a  delightful  cruise  for  six  weeks  in  a  Portsmouth 
pilot  boat,  chartered  for  the. occasion,  with  the  Portsmouth 
pilots  and  their  partners,  owners  of  the  boat,  for  sailors.  On 
returning  to  Ozleworth  for  the  Christmas  Vacation,  Bolt 
soon  found  himself  deep  in  woodcraft  and  farm  labours. 
On  January  3,  1868,  he  enjoyed,  for  the  last  time^  a  gallop 
with  the  hounds.  On  the  4  th  he  went  out  for  a  walk  in  his 
woods  with  a  friend,  was  seized  with  a  strange  sensation  of 
illness,  and  was  just  able  to  walk  back  into  the  house  and 
to  his  room.  Paralysis  came  on,  then  there  was  a  partial 
recovery,  bringing  back  with  entire  distinctness,  speech, 
thought,  vision,  and  hearing;  but  the  left  arm  was  wholly, 
and  the  left  leg  nearly,  powerless;  general  health  was 
enfeebled,  and  long-continued  thought,  and,  indeed,  any 
sustained  exertion  was  painful  and  overpowering.  It  was 
soon  evident  that  the  resumption  of  regular  judicial  duties 
was  not  to  be  looked  for,  and  a  pension,  proportioned  to  his 
income  by  Parliament,  being  his  right  under  such  circum- 
stances} he  resigned  the  office  of  Lord  Justice.  The  hope 
of  serving  on  the  Judicial  Committee  of  the  Privy  Council 
was  still  cherished,  and  was  only  abandoned,  if  at  all,  in  the 
course  of  time,  and  after  medical  counsri  had  been  more 
than  once  sought  as  to  the  probabilities  of  improvemontjt 
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and  the  risk  that  would  be  incurred  by  making  such  an 
exertion. 

As  I  have  before  said,  his  books,  his  woods,  his  herd,  andj 
above  all,  the  dutiful  and  tender  cape  which  he  received  in  his 
family  circle,  were  his  consolation  and  resource  during  the 
three  years  and  a  half  that  elapsed  after  the  commencement 
of  his  illness.  To  these  he  adds  the  composition  of  the 
memoir  from  which  I  have  freely  drawn,  th^  occasional 
society  of  friends,  and  recurrence  to  more  serious  thoughts* 
The  story  of  his  every  day  life  is  thus  told,  in  a  letter  written 
to  his  friend  Field,  in  August,  1869 : — *^  One  hour  or  two 
reading  and  writing  after  breakfast,  a  turn  out  in  the  bath- 
chair,  lunch,  the  newspaper,  and  a  nap;  bath-chair  again, 
or  the  pony  carriage;  dinner,  a  little  music  and  a  rubber, 
and  then  to  bed."  This  routine  of  life  continued,  I  believe, 
without  much  variation,  and  it  is  certain  that  there  was 
little,  if  any,  perceptible  decline  in  strength,  and  that  imme- 
diately before  his  last  and  fatal  attack  he  was  apparently 
as  well  as  at  any  time  after  the  beginning  of  his  illness. 

On  June  6,  1871,  he  was  again  suddenly  stricken  with 
paralysis.  Apoplexy  followed,  and  very  shortly  afterwards 
death.  On  June  12  he  was  followed  by  his  family,  a  few 
country  neighbours,  and  a  few  old  friends,  to  his  grave,  in 
a  vault  which  had  recently  been  finished  under  his  direc- 
tions in  the  Parish  Church  of  Ozleworth — close  to  the  dwell- 
ing in  which  he  had  passed  his  happiest  and  his  saddest  hours. 

It  remains  to  be  added  that  Sir  John  Bolt  was  tmce 
married,  but  survived  his  second  wife;  that  he  left  by  his 
first  wife  one  son  and  three  daughters ;  and  by  his  second 
wife  an  only  child,  a  son. 

J.  W. 
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THEIR  JURISDICTION. 
By  Mr.  Serjeant  Pulling. 

WE  all  now  admit  the  value  of  local  conrts,  and  the 
necessity  of  bringing  home  justice  to  every  man's  own 
door.  Our  surprise  is,  how  the  principle  could  be  so  long 
successfully  defied ;  how,  in  civil  cases,  the  quibbles,  and 
dishonest  fictions,  resorted  to  in  Westminster  Hall,  to  bring 
our  ancient  system  of  local  courts  into  contempt,  could  be 
suffered  to  prevail ;  how,  for  justice  administered  on  the  spot, 
our  forefathers  could  tolerate  the  gradual  substitution  of  a 
compound  of  law,  doled  out  at  a  distance,  at  a  great  cost,  in 
a  very  pedantic  form,  and  of  so  very  artificial  a  character  as 
to  almost  defy  the  detection  of  the  simple  justice  as  one  of  its 
ingredients.  We  are  apt  to  forget,  in  considering  our  I^al 
institutions,  and  the  reforms  to  which  they  have  been  sub- 
jected, how  much  of  good  is  derived  from  a  remote  period, 
how  much  of  evil  and  abuse  from  that  which  has  intervened. 
In  dealing  with  the  subject  of  local  courts,  the  innovations 
that  were  gradually  introduced,  the  reforms  which  have  been 
effected,  and  the  reforms  which  are  still  needed,  it  is  usual 
to  dwell  only  on  the  question  of  civil  jurisdiction,  whereas 
there  is  hardly  any  thing  that  is  applicable  to  this  part  of 
the  subject  which  cannot,  with  equal  force,  be  brought  to 
bear  on  the  question  of  criminal  jurisdiction. 

The  principle  of  Alfred's  Code  of  Laws  was,  that  all 
matters,  both  of  civil  and  criminal  jurisdiction,  should  be 
disposed  of  in  the  locality  in  which  they  occurred,  by  local 
judges,  and  by  a  jury  chosen  from  the  immediate  locality. 
If  the  County  Court,  before  the  innovations  of  the  Norman 
lawyers,  was  the  universal  Court  of  First  Instance  in  civil 
cases,  its  other  chamber,  the  Sheriff's  Tourn,  had  a  similar 
jurisdiction  in  criminal  cases.    If  it  vras  through  the  sub- 
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terfuges  of  Westminster  Hall  that  the  old  County  Court 
lost  its  importance  as  a  civil  tribunal^  it  was  by  means  also 
of  legal  subterfuges  that  its  criminal  jurisdiction  became  a 
dead  letter.  The  usurpation  of  the  civil  jurisdiction  of  the 
old  County  Courts  by  the  Courts  at  Westminster  Hall, 
was  not  a  greater  innovation  than  the  narrowing  the  criminal 
jurisdiction  of  the  Sheriff's  Tourn  by  a  succession  of  judge^ 
made  laws,  and  the  substituting  for  this  jurisdiction  the 
authority  conferred  by  the  royal  commissions  of  oyer  and 
terminer  and  gaol  delivery,  and  that  much  slighter  guarantee 
for  judicial  efficiencyi  the  mere  commission  of  the  peace. 
We  express  wonder  at  this  day  how  such  unwarrantable 
encroachments  on  the  constitution  could  have  been  effectually 
made ;  how  the  Legislature  could  have  remained  silent  or 
ineffective  in  dealing  with  such  innovations;  how  it  could 
be  endured  that  an  arbitrary  test  of  the  limit  of  jurisdiction 
in  civil  cases,  the  amount  of  40^.,  fixed  at  a  time  when  it 
represented  at  least  forty  times  the  present  value  of  that 
sum,  should  have  continued  till  twenty-five  years  ago  to 
have  been  adhered  to,  in  defiance  of  the  notorious  changes 
in  the  value  of  money,  and  how,  for  the  legal  recovery  of 
all  sums  exceeding  405.  it  became  competent  to  the  suitor,  if 
not  compulsory,  to  resort  to  the  cumbrous,  costly,  and 
dilatory  machinery  of  an  action  or  suit  in  the  Superior 
Courts  at  Westminster.  But  it  is  not  the  less  true  that 
during  the  568  years  which  elapsed  between  the  date  of 
the  Statute  of  Gloucester,  and  the  passing  the  County 
Court  Act  of  1846,  the  only  remedy  afforded  by  the  Legis- 
lature against  the  abuses  that  had  crept  into  our  system 
of  administering  justice  in  small  debt  cases,  was  the  insti- 
tution by  special  favour  in  soifie  towns,  of  small  DAis  CouHs, 
of  a  worse  description  than  the  old  institutions  so  unneces- 
sarily laid  aside,  and  rapidly  productive  of  so  many  evils, 
that  the  scant  and  costly  justice  of  the  Courts  of  Westminster 
Hall  was  preferred  to  the  injustice  which  was  so  frequently 
the  produce  of  these  ecceutric  tribunal. 
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The  want  of  an  effectual  substitute  for  tlie  old  system  of 
local  courts  of  criminal  jurisdiction  led^  as  we  all  know^  to 
that  chaos  of  legal  enactments,  ^ving  the  jurisdiction  of 
justices  of  the  peace,  who,  originally  appointed  as  conservators 
of  the  peace,  came  at  the  whim  of  every  fresh  Parliament 
to  have  gradually  heaped  upon  them  judicial  functions  more 
extensive  and  varied,  confused  and  unintelligible,  than  per- 
haps have  ever  been  conferred  on  any  honorary  official  body  of 
men  expected  by  a  fiction  of  law  to  understand  their  duties. 

Our  system  of  local  courts  of  civil  jurisdiction  is  now 
thoroughly  established.  For  the  success  of  this  institution 
we  are,  if  the  truth  must  be  told,  less  indebted  to  West- 
minster Hall  or  the  woolsack  than  to  wholesome  public 
feeling,  which  has  given  earnest  welcome  to  an  institu- 
tion, essentially  good,  based  on  the  ancient  principles  of 
our  constitution,  and,  after  unwarrantable  restrictions  placed 
on  it  by  the  courts  at  Westminster,  revived  to  make 
up  for  their  shortcomings.  It  is  quite  unnecessary  to 
dwell  upon  the  ordeal  the  institution  of  our  modem 
local  courts  had  to  go  through.  Bigotiy,  prejudice,  and 
selfish  interests  pointed  out  nothing  but  evil  from  the 
experiment,  the  spread  of  a  spirit  of  litigation  and 
extortion,  the  deterioration  of  the  judicial  character,  the 
destruction  of  the  Bar,  and  the  legal  profession  generally ; 
and  whilst  the  sudden  creation  of  such  a  large  number 
of  new  judicial  offices  brought  into  the  field  a  little  army 
of  candidates,  it  certainly  cannot  be  said  thatj  as  a  rule, 
the  most  eligible  were  selected.  It  came  to  be  a  prac- 
tice in  Westminster  Hall  to  speak  of  the  County  Court 
judges  with  disparagement;  stupid  -anecdotes,  illustrating 
their  inefficiency,  were  circulated,  and  if,  by  any  subterfuge, 
the  jurisdiction  of  the  County  Courts  could  be  excepted 
to,  it  seemed  justifiable  and  right.  Whether,  through  actual 
defects  in  our  system  of  judicial  patronage,  or  the  want  of 
confidence  which  the  profession  had  in  the  appointments 
^  Oxounty  Court  judges,  these  officials  yre^e  ^reated  for  a 
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long  time  both  in  Westminster  Hall  and  St,  Stephen's^  as 
if  unfit  to  dispose  of  any  but  the  simplest  cases^  involving 
neither  large  amounts,  complicated  facts,  or  eerioas  ques-' 
tions  of  law. 

The  Legislatorehas  now  gradaally  increased  the  jurisdiction 
of  the  new  County  Courts,  so  as  to  make  them  certainly 
something  more  than  what  they  were  originally  called. 
Small  Debt  Courts  and  the  salaries  of  the  judges  have  very 
properly  been  augmented.  We  have  a  right  to  expect  that, 
with  the  large  number  of  really  eligible  men  who  now  are 
said  to  aspire  to  the  office  of  judge  of  County  Courts, 
the  appointments  will  be  henceforth  in  every  way  free  from 
objection. 

Since  the  original  Act  of  1846,  the  legislation  upon  the 
subject  of  the  Coimty  Courts  has  been  great;  the  limit  in 
amount  and  character  of  their  jurisdiction,  legal,  equitable, 
and  extraordinary,  the  powers  of  the  jadges,  the  sittings  of 
courts,  the  amount  of  costs,  &c.y  have  all  been  dealt  with, 
and  if  we  are  to  credit  the  on  dits  as  to  the  Judicature 
Commission,  greater  changes  are  impending.  We  pause 
now,  only  to  refer  to  the  propositions  of  Mr.  Daniel,*  who, 
in  his  [japer,  recently  read  before  the  Social  Science  Congress, 
seems  to  propose  that  the  County  Coxurts  for  the  purposes  for 
which  they  were  really  called  into  existence  (viz.,  the  adjudica- 
tion of  cases  of  small  debts  and  demands,  and  the  administration 
of  justice  in  the  immediate  district  where  the  dispute  arose) 
shall  now  cease  ;  and  that  the  courts,  instead  of  being  held, 
as  now,  at  short  intervals  in  the  places  at  present  appointed 
shall  henceforth  be  established  at  convenient  centres:  several 
of  the  smaller  courts  being  done  away  with,  and  a  very 
considerable  portion  of  the  judge's  work  being  delegated 
to  the  Registrar. 


**  '*  Local  Comts,  tbeir  Constitution  and  Jurisdiction,'*  a  paper  read  before 
the  Jurisprudence  Department  of  the  Social  Science  Ck>njn*e88,  held  at  Leeds, 
October  9,  1871— V.  Vernon  Harcourt,  Esq.,  M.P.,  Q.C.,  President— by 
Tf.  T.  S.  Daniel,  Q.O.,  Judge  of  Conntj  Ck>ttrt8  Circuit,  No.  II. 
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We  give  Mr.  Daniers  propositions  in  his  own  words. 

**  (Ist.)  A  redaction  in  the  number  of  the  courto,  by  doing  away 
with  several  of  the  smaller  courts ;  (2nd.)  The  power  to  obtain 
judgment  by  default  extended  to  all  cases  of  money  demand  above  5/. 
(drd.)  The  period  of  limitation  for  the  recovery  of  debts  for  shop 
goods  should  be  considerably  reduced,  in  the  spirit  of  the  obsolete 
though  unrepealed  Statute,  7  Jac.  1,  c.  12.  (4th.)  The  principal 
registrars  to  have  jurisdiction  to  hear  all  cases  of  contract  up  to  10/. 
and  all  cases  of  tort  up  to  2/.,  and  any  cases  by  consent,  with  power 
in  special  cases  to  refer  the  hearing  to  the  judge.  (5th.)  The  regis- 
trars should  hold  frequent  courts  for  these  purposes,  in  some  places 
fortnighUy,  in  all  others  monthly.  (6th.)  There  should  be  an  appeal 
from  the  registrar  to  the  judge,  whose  decision  should  be  final. 
(7th.)  The  judge  should  hear  and  dispose  of  all  other  business,  with 
the  assistance,  when  required,  of  commercial  assessors,  after  the 
manner  of  nautical  assessors  in  the  Court  of  Admiralty.  (8th.) 
There  should  be  an  appeal  from  his  original  jurisdiction  to  a  Divi- 
sional Court  of  the  High  Court  of  Justice.  (9th.)  The  Courts  of 
First  Instance  should  be  established  in  the  metropolitan  districts  as 
well  as  throughout  the  [country.  (10th.)  By  a  re-arrangement  of 
circuits  and  concentration  of  courts,  the  Courts  of  First  Instance 
should  be  established  at  eonvenieni  centres^  and  thus  a  considerable 
reduction  would  be  effected  in  the  number  of  judges  and  registrars 
— probably  one  half  of  the  judges  and  three-fifths  of  registrars. 
(11th.)  There  should  be  a  power  of  removal  from  one  Court  of  First 
Instance  to  another  for  cause  shown.  (12th.)  The  procedure  and 
practice  in  all  the  courts  should  be  simple  and  uniform,  and  the 
process  of  each  court  should  run  through  all.  The  Court  of  Probate 
and  Matrimonial  Causes  might  be  taken  as  a  model  for  the  proce- 
dure and  practice  of  Courts  of  First  Instance.  (13th.)  The  judges 
should  be  appointed  by  letters  patent,  and  selected  far  their  fitness^ 
and  take  rank  according  to  seniority  among  themselves,  and  next 
after  the  youngest  puisne  judge  of  the  High  Court  (14th.)  There 
should  be  a  chief  registrar  to  each  Court  of  First  Instance,  an  assis- 
tant registrar,  when  necessary,  and  a  sufficient  staff  of  clerks. 
(15th.)  The  existing  County  Court  judges,  who  have  served  ten  but 
less  than  twenty  years,  should  be  allowed  to  resign  upon  pensions 
equal  to  two*thirds  of  their  present  salaries  \  those  who  have  served 
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twenty  years  at  their  full  salary ;  and  the  Lord  Chancellor  should 
haTO  full  power  to  require  any  others  to  resign  upon  such  pensions, 
(not  being  less  than  two-thirds  of  their  present  salaries)  as  he  shall 
deem  just.  (16th.)  The  judges  and  chief  registrars  should  be  in- 
eligible for  Parliament,  but  the  judges  should  be  eligible  for  the 
High  Court,  and  the  chief  registrars  excluded  from  practice/* 

Mr.  Daniel  adds — 

'*  A  set  of  courts  established  on  this  basis  would,  I  believe,  be 
more  efficieut  and  economical  than  the  present,  and  the  diminution 
in  the  number  of  judges  would  allow  of  judicial  salaries  being 
paid  of  an  amount  which  would  secure  the  services  of  able  and 
experienced  lawyers." 

These  propositions  are  somewhat  startling.  It  is  difficult 
to  see  how  the  number  of  judges  of  County  Courts  required 
in  1847,  when  the  limit  of  their  jurisdiction  was  20/.,  can 
now,  when  that  jurisdiction  has  been  so  greatly  extended 
and  expanded,  be  reduced,  with  any  security  for  the  work 
being  effectually  performed.  Mr.  Daniel's  proposition,  in 
aid  of  this  scheme,  that  a  portion  of  the  present  judges'  work 
should  be  delegated  to  the  registrars,  and  a  number  of  the 
courts  now  held  be  discontinued,  seems  open  to  the  most 
serious  objections.  There  is  hardly  any  judicial  abuse  more 
frequently  complained  of,  and  more  carefully  to  be  guarded 
against,  than  that  of  the  judge  abandoning  to  others  the  work 
which  he  ought  to  perform  himself.  When  we  hear  with 
what  bitterness  suitors  in  the  Superior  Courts  complain  of 
the  injustice  done  them,  by  their  being  driven  to  refer  to 
arbitration,  matters  which,  at  great  cost,  they  had  submitted 
for  trial  in  the  ordinary  course ;  when  we  have  heard  so  much 
of  the  evil  practice  too  frequently  resorted  to  at  Petty 
Sessions,  of  leaving  much  of  the  work,  legally  entrusted  to 
the  justices,  to  be  dealt  with  by  the  magistrate's  derk,  how 
great  is  the  present  dissatisfaction  of  the  suitor  where  the 
judicial  business  in  a  County  Court  is  neglected  by  the  judge, 
and,  as  far  as  the  law  allows,  delegated  to  the  registrar,  it 
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is  altogether  impoasible  to  justify  the  judges  of  the  County 
Courts,  being  legally  allowed  to  delegate  to  the  registrars 
BO  large  a  portion  of  their  judicial  functions  as  Mr.  Daniel 
here  proposes. 

The  great  object  of  the  institution  of  local  courts  is  the 
securing  the  efficient  administration  of  justice  as  near  as 
possible  to  the  scene  of  litigation.  It  would  not  be 
tolerated  at  this  early  period  of  the  reformed  system  of 
County  Courts  that,  under  any  such  pretext  as  Mr.  Daniel 
affords,  the  stream  of  justice  should  be  allowed  to  flow 
back  from  the  course  of  localization  to  that  of  centraliza- 
tion—and it  is  indeed  difficult  to  make  out  how  it  would 
be  any  compensation  to  the  community  for  losing  the  speedy 
and  effectual  administration  of  justice  on  the  spot  to  have 
a  lesser  number  of  judges  sittmg  in  greater  dignity,  and 
with  more  pay,  at  a  distance. 

The  suggestion  that  has  been  of  late  so  frequently  made, 
and  is  adopted  by  Mr.  Daniel,  that  the  jurisdiction  of  the 
County  Courts  as  Civil  Courts  of  First  Instance  should 
be  extended,  is  entitled  to  far  more  consideration.  The 
number  of  civil  causes  tried  on  circuit  is  becoming  every 
year  smaller.  To  make  the  County  Court  judges  assis- 
tant to,  if  not  substitutes  for,  the  judges  of  assize,  in  a  large 
number  of  cases,  reducing  the  number  of  circuit  towns, 
instead  of,  as  Mr.  Daniel  suggests,  the  number  of  places 
for  holding  local  courts,  would  be  an  unmitigated  advan- 
tage. The  County  Courts,  with  all  the  defects  inherent 
in  a  system  built  up  by  patchwork  legislation,  are  a  valu- 
able institution — let  us  increase  their  jurisdiction,  but  not 
on  any  pretence  take  away  the  boon  conferred  on  the  public 
of  supplying  justice  in  small  cases,  as  in  large,  speedily 
and  effectually,  in  the  very  district  where  the  litigation 
arises. 

The  justice  now  administered  in  civil  cases,  however, 
forms  but  an  inconsiderable  part  of  that  which  the  community 
require.    To  really  bring  home  justice  to  every  man's  owxi 
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door  it  18  necessary  to  look  beyond  this.  The  wrongs  that 
are  every  day  suffered,  the  grievances  to  be  redressed^  espe- 
cially among  the  humbler  classes,  can  be  but  ineffectually 
dealt  with  by  any  mere  improvement  in  our  forms  of  action 
and  civil  procedure.  The  complaint  may  involve  a  criminal 
charge,  the  character,  the  happiness,  the  well-being  of  indi^ 
viduals  or  of  classes,  to  whom  the  redress,  by  a  formal  action 
at  law,  is  a  mere  mockery.  Wherever  a  criminal  charge  is 
involved,  the  parties  who  stand  as  accusers  and  accused  have 
a  more  serious  issue  raised  than  that  which  arises  in  ordinary 
civil  actions.  To  each  of  them  the  dealing  with  the  charge 
legally,  justly,  at  once,  and  on  the  spot,  is  of  far  more  impor^ 
tance  than  the  having  civil  remedies  supplied  for  mere  debts 
or  money  demands.  To  the  moss  of  the  people  the  only 
justice  they  are  accustomed  to  look  to  now,  is  that  which 
is  dealt  out  to  them  in  the  magistrates'  courts.  If  the  juris- 
diction in  criminal  matters,  an^  in  the  large  range  of  cases 
which  are  now  entrusted  to  the  magistrates,  were  as  care- 
fully legislated  for  as  the  recovery  of  debts,  the  humbler 
classes  would  feel  more  respect  for  the  law,  and  would  more 
rarely  seek  to  be  their  own  avengers ;  and  the  whole  commu- 
nity would  be  altogether  more  benefited  than  by  any  mere 
reforms  in  civil  procedure.  Is  it  not  practicable  to  effect 
reform  equally  efficacious  in  the  local  procedure  with  respect 
to  die  one  branch  of  justice  as  to  the  other  % — so  to  reform 
our  system  of  administering  justice  in  the  great  range  of 
matters  which  now  come  within  the  jurisdiction  of  justices 
of  the  peace,  and  in  matters  of  a  kindred  character,  as  to 
make  the  dealing  out  law  to  the  masses  seem  more  like  the 
simple  administration  of  justice. 

It  would  be  a  work  of  interest  to  show  how  the  old  Anglo 
system  of  local  justice,  which  in  civil  cases  has  in  our  times 
been,  to  a  great  extent,  restored  by  the  revival  of  the  County 
Courts,  and  which  existed  in  no  less  force,  certainly  with 
respect  to  criminal  cases,  came  step  by  step  to  give  way  to 
innovations,  mor^  or  less^  of  Norman  growth — how,  long  after 
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the  newer  institutions  bad  been   generally  established,  the 
earlier  plant  continued  to  be  cherished  in  our  ancient  cities 
and  townsj  whose  charters  and  ancient  customs  upheld  the 
privilege  of  having  justice  in  criminal  as  well  as  in  civil  cases 
administered  in  local  courts ;  and  how,  in  spite  of  the  spas- 
modic efforts  of  the  Legislature  to  provide,  by  a  heap  of  Statute 
Law,  for  the  difficulties  which  the  substituted  institutions 
have  occasioned,  the  administration  of  justice  in  criminal  cases 
and  in  our  magistrates'  courts  is  still  left  altogether  uncer- 
tain, confused,  and  unsatisfactory.      It  is  not  practicable  to 
pursue  this   topic  now  —  we  have  only  to  point  out   that 
there  seems  no  good  reason  which  is  applicable  to  the  ques- 
tion of  reform  in  the  administration  of  justice  in  civil  cases, 
which  does  not,  with  at  least  equal  force,  prevail  with  re- 
spect to  criminal  cases;  no  reason  why,  if  the  revival  of  the 
ancient  system  of  County  Courts  has  answered  in  the  case  of 
the  one,  a  similar  reform  might  not  be  advantageously  effected 
with  respect  to  the  other ;  why  we  could  not  have  tribunals 
of  First  Instance,  for  the  speedy  and  satisfactory  disposal  of 
the  whole  criminal  business  of  the  country  within  each  of  the 
present   County  Court    districts,    as    well    as   the   County 
Courts  in  their  presetit  form ;   why  a  County  Court   judge 
sitting  alone,  or  as  president  of  the  assembled  magistrates, 
could  not  do  all  this  (with  a  jury,  of  course,  in  those  caaes 
where  a  jury  is  now  required),  as  effectually  as  a  judge 
or  commissioner    on    circuit,   as    the  chairman    of    Quarter 
Sessions,  or  a  Bench  of    Justices  at  Petty    Sessions.      It 
would,  of    course,  require    the    appointment    of    additional 
County  Court  judges,   but  if    the  advantage  of  this   were 
not  deemed  sufficient  to  make  up  for  the  cost,  the  deficiency 
would  be  amply  made  up   by  the  saving  in  the  expenses  of 
trial,  and  the  keep  of  prisoners  waiting  to  be  tried,  without 
taking    into    calculation    the   personal  cost   to  prosecutors, 
witnesses,    the  police,    the    complainants,   and  the  accused, 
under  the  present  system.     Were  such  local  courts  estab- 
lished, there  would  be  no  difficulty  in  leaving  to  them  not 


Local  Courts  and  the  Bounds  of  their  Jurisdiction.       165 

only  the  jurisdiction  now  entrasted  to  magistrates;  but 
in  many  cases  this  jurisdiction  might  be  enlarged.  A 
Bummary  jurisdiction  and  power  might  with  great  advantage 
be  given  to  the  Court  in  many  cases  where  magistrates  have 
now  no  power.  Thus  it  might  with  advantage  be  provided 
that,  in  case  of  a  criminal  charge^  the  Court  should  at  once 
dispose  of  the  question  of  compensation,  for  a  wrongful  accusa- 
tion, prosecution,  or  false  imprisonment,  subject,  of  course, 
to  appeal  in  certain  cases.  In  the  case  of  disputes  between 
master  and  servant  it  would  be  a  great  advantage  to  give 
the  Court  power  in  all  cases  to  finally  adjudicate,  without 
restricting,  as  at  present,  the  jurisdiction  to  the  case  of 
servants  in  husbandry.  It  might  also  with  advantage  be 
entrusted  to  such  courts  to  deal  summarily  in  case  of  slander 
and  false  accusation,  to  assess  the  compensation  to  the  injured 
person,  or  to  adjust  all  differences,  as  in  the  case  of  assaults. 

The  progress  of  law  reform,  like  the  building  of  the 
projected  Palace  of  Justice,  appears  at  present  to  be  slow.  It 
may  be  that  the  plan  of  so  distinct  a  change  as  that  here 
proposed  may  meet  with  obstacles — that  the  institution  of  an 
unpaid  magistracy  is  one  which,  whether  it  work  well  or  ill. 
Parliament  would  hesitate  to  do  away  with.  There  is  still  a 
great  deal  to  be  done  without  trenching  on  such  delicate 
ground. 

If  we  look  at  the  present  constitution  of  our  unpaid  magis- 
tracy, we  shall  find  a  great  deal  which  might  be  remedied, 
without  introducing  any  serious  innovation.  The  Commis- 
sion of  the  Peace  for  every  county,  including  the  names  of 
gentlemen  whose  legal  qualifications  consist  in  the  possession 
of  100/.  a  year  in  land,  has  still  the  quorum  clause  in  it,  by 
virtue  of  which,  in  old  times,  Blackstone  informs  us,  the 
presence  of  one  of  a  select  number  of  efficient  men  was' 
required  at  every  sitting,  a  requirement  which,  as  he  explains, 
was,  and  is,  evaded  by  a  sort  of  trick,  the  names  of  one  and 
all  being  repeated  in  the  quorum  clause.  This  quorum 
clause  is  still  efficacious  in  other  commissions  from  the  Qrowxii 
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as  the  Circuit  CommiBsions,  where  the  qtiornm  ifl  confltttatM, 
not  of  the  grandees  named  in  it^  but  only  of  the  judges, 
Serjeants  at  law,  and  Queen's  counsel  of  the  circuit.  By 
simply  following  the  same  course  with  the  Commission  of 
the  Peace,  one  substantial  improvement  would  be  easily 
effected ;  and,  in  truth,  very  little  is  required  to  make  our 
ordinary  magistrates'  sessions,  if  not  perfect,  at  least  as  effi- 
cient as  tribunals  at  once  exceptional  and  honorary  can  be. 

There  is  hardly  a  single  instance  where  the  Commission  of 
the  Peace  does  not  contain  the  names  of  men  with  higher  legal 
qualifications  than  those  legally  required  of,  or  ordinarily  pos- 
sessed by,  the  stipendiary  magistrates  appointed  for  the  metro- 
polis and  elsewhere:  e.g.  men  who  have  served  as  judges  of  the 
Superior  Coutts  at  home  or  in  the  colonies.  Queen's  counsel 
and  serjeants-at-law,  judges  of  County  Courts,  chairmen  or 
deputy-chairmen  of  Quarter  Sessions,  recorders  of  cities,  &c« 
The  existing  state  of  the  law  tends,  in  a  great  degree,  to 
discourage  such  men  from  acting  as  magistrates  under  the 
Commission. 

By  the  Statutes  now  in  force,  no  single  magistrate  (not 
being  a  stipendiary)  can,  alone,  transact  the  ordinary  judicial 
business  of  a  justice  of  the  peace ;  any  unpaid  magistrate, 
whatever  his  judicial  aptitude,  is  simply  placed  on  a  par  with 
the  other  justices  in  the  commission.  If  he  attends  Petty 
Sessions  he  may  have  to  sit  under  a  chairman  in  whom  he 
has  no  confidence,  and  find  his  brother  justices  wholly 
depending  on  the  clerk  for  knowledge  of  their  duties;  and 
yet  he  may  find  himself  outvoted  in  the  ordinary  business 
and  decisions  of  the  court.  After  such  experience,  he  may 
probably  be  induced  to  absent  himself  for  the  future  and 
to  leave  the  magisterial  work  wholly  to  the  care  of  those 
whom  he  knows  to  be  less  competent,  who  may  be  very 
estunable  in  private  life,  perhaps  even  distinguished  in  society 
and  in  pubUo,  but  who,  being  without  legal  education  or 
experience,  are  necessarily  as  much  out  of  place  on  the  judicial 
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bencli,  as  men  without  medical  education  would  be  to  decide 
cases  at  a  hospital  or  an  injGrmarj. 

By  a  very  easy  amendment  of  the  modern  legal  provisions 
which  have  been  referred  to^  the  advantage  might  be  gained^ 
of  securing  in  every  district^  magistrates  at  least  as  efBcient 
and  serviceable  as  stipendiary  magistrates,  without  their  cost^ 
and  all  this  without  disparagement  to  other  magistrates  in 
^he  Commission.  Thus,  on  every  justice  of  the  peace, 
possessed  of  the  judicial  qualifications  already  referred  to,  let 
there  be  conferred  the  powers  and  jurisdiction  now  attaching 
to  the  office  of  stipendiary  magistrates*  Let  a  return  be  a^ 
once  obtainad  from  each  county  of  the  names  of  all  persons 
in  the  Commission  of  the  Peace  so  specially  qualified^  and 
their  names  be  included  in  a  new  commission  as  presiding 
magistrates.  It  mightj  without  any  fear  of  inconvenience, 
be  provided  that  such  presiding  magistrates  shall  have  pre- 
cedence of  all  other  magistrates,  and  that  one  shall  act  as 
chairman  at  every  magistrates'  court  they  attend.  By  a  few 
simple  rules  as  to  the  time  and  place  [of  holding  Petty 
Sessions,  the  attendance  of  one  of  such  presiding  magis- 
trates could  always  be  secured,  and  thus,  without  any  very 
radical  change,  the  existing  machinery  could  be  made  to 
work  till  a  better  were  substituted. 
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l\*  It  sbotild  be  nnderstood  that  Notices  of  New  Works  forwarded 
to  us  for  Review,  and  which  appear  in  this  part  of  the  Maradne,  do 
not  preclude  our  recurring  to  tnem  at  greater  length,  and  in  more 
elaborate  form,  in  a  sub^uent  Number,  when  their  chatacter  and 
importance  require  it.] 


Commentaries  upon  Internatiooal  Law.  By  Sir  Robert  Phillimorcy 
D.C.L.,  Member  of  her  Majesty's  Most  Honourable  Privy-Council, 
and  Judge  of  the  High  Court  of  Admiralty.  Vol.  11.  Second 
Edition.    London  :  Butter  worths.     1871. 

In  our  notice  of  the  first  volume  of  this  edition  of  Sir  Robert  Philli- 
more's  work,  in  our  number  for  last  February,  we  stated  our  estimate 
of  the  merits  of  the  learned  author  as  a  commentator  on  Interna- 
tional Law,  and  gave  a  sketch  of  the  subjects  of  which  the  rolume 
treated.     It  only  remains  for  us,  therefore,  to  mention  the  contents 
of  the  present  volume.     Part  V.  deals  with  the  rights  incident  to 
the  equality  of  States,  which  comprehend  the  protection  of  citizens 
in   foreign  countries,  the  recognition  of  a  Government   by  other 
States,  external  marks  of  honour  and  respect  from  other  States,  and 
the  entering  into  treaties  with  other  States.     There  is  an  elaborate 
chapter  on  the  interpretation  of  Treaties.     In  part  YI.  the  author 
treats  of  Sovereigns  and  Ambassadors,  and  in  part  YIL  of  Consuls. 
The  subject  of  part  VIII.  which  concludes  the  volume  is,  the  Inter- 
national Status  of  Foreign  Spiritual  Powers,  especially  of  the  Pope. 
This  part  has  undergone  considerable  revision  and  addition,  as  the 
author  states  in  his  preface,  and  will  be  of  much  interest,  we  think, 
in  connecton  with  many  questions  of  the  present  day.     But,  although 
it  contains  a  great  deal  of  information  of  a  valuable  character,  there 
are  many  views  brought  forward  which  will  by  no  means  command 
universal  assent  amongst  those  who  are  qualified  to  form  an  opinion 
on  such  matters.     Considering  the  position  occupied  by  Sir  Robert 
Phillimore  as  an  ecclesiastical  judge,  it  is  impossible  for  us  not  to 
regret  that  he  has  adopted  an  erroneous  theory  as  to  the  character 
and  status  of  the  Church  of  England.     Of  his  learning,  however, 
as  shown  in  the  present  work,  we  desire  to  speak  with  all  respect. 

A  Practical  Treatise  on  the  new  Law  of  Compensation  to  Tenants 
in  Ireland,  and  other  provisions  of  the  Landlord  and  Tenant  Act, 
1870,  with  Appendix  of  Acts,  Rules,  <&c.  By  Isaac  Butt,  Esq., 
Q.C.,  M.P«    Dublin:  Falconer.     London:  Butterworths.     1871. 

Ok  a  recent  occasion  we  glanced  at  the  distinguishing  features  of  a 
number  of  books  which  had  appei^red;  throwing  more  or  less  light  oi) 
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the  new  and  complicated  code  of  landlord  and  tenant  law  in  Ireland. 
It  was  at  the  same  time  intimated  that  a  more  elaborate  and  extensive 
treatise  was  in  coarse  of  preparation,  hj  a  very  eminent  and  ex- 
perienced member  of  the  Irish  Bar.  The  work  referred  to  has  been 
completed,  and  lies  before  ua.  It  is  a  goodly  octavo,  of  more  than 
600  pages,  with  most  elaborate  tables  of  contents,  and  general  index. 
The  wonder  is  that  any  lawyer  of  H^*.  Butt's  position,  whose  hours 
are  fully  engaged  in  professional  work,  and  whose  recreation  would 
seem  to  be  the  leadership  of  various  political  or  semi-political  associa- 
tiooSy  could  possibly  find  time  for  the  preparation  of  a  volume  on  an 
obscure  subject^  which  is  fully  and  exhaustively  treated  of,  without 
any  discernible  mark  of  haste  or  carelessness.  We  have  no  hesi- 
tation in  saying  that  Mr.  Butt's  treatise  on  the  new  law  of  landlord 
and  tenant  is,  by  many  degrees,  the  most  carefully  prepared,  and 
therefore  the  most  valuable,  which  has  yet  appeared.  The  more 
obscure  provisions  of  the  Act  of  1870  have  received  minute  atten- 
tion, and  have  been  handled  with  an  amount  of  ability,  candour,  and 
discrimination,  which  cannot  but  impress  every  reader. 

To  these  .general  remarks  may  be  added  a  very  brief  outline  of  the 
scope  and  purport  of  the  Act,  with  some  extracts  from  Mr.  Butt's 
treatise,  which  may  serve  as  illustrations  of  his  manner  of  dealing 
with  it. 

The  Act  (33  &  34  Vict.  c.  46)  contains  separate  and  widely- 
differing  enactments.  It  provides  compensation  for  tenants  quitting 
their  farms.  It  contains  enabling  clauses  to  empower  owners  with 
limited  interests  to  make  leases.  It  endeavours  to  facilitate  the 
purchase  of  their  farms  by  tenants,  both  by  validating  agreements 
for  purchase  with  limited  or  incumbered  owners,  and  by  authorising 
loans  of  public  money  in  aid  of  such  purchases.  Beyond  this,  it 
makes  some  changes  in  the  general  law  of  landlord  and  tenant  on 
matters  unconnected  with  any  of  the  foregoing  points.  Then  there 
are  the  important  clauses  giving  the  force  of  law  to  the  somewhat 
vague  and  undefinable  usages  peculiar  to  Ulster,  and  to  analagous 
usages  in  other  parts  of  Ireland.  The  Act  is  limited  to  rural  or 
agricultural  holdings,  and  does  not  affect  houses,  market-gardens,  and 
urban  or  suburban  property  of  any  description.  The  most  novel  and 
momentous  chango  in  the  law,  affected  by  the  Act,  is  thus  described 
by  Mr.  Butt  :— 

"The  first  part  of  the  Statute,  that  awarding  compensation  to 
outgoing  tenants,  is  by  far  the  most  important  portion  of  its  enact- 
ments. It  is  also  that  upon  which  difficult  questions  are  most  likely 
to  arise.  It  introduces  principles  which  are  not  only  novel,  but 
which  are  inconsistent  with  the  maxims  of  law  which  have  hitherto 
regulated  the  relation  between  landlord  and  tenant.  In  this  sense 
it  has  effected  .a  greater  revolution  in  that  law  than  would  have  been 
accomplished  by  an  act  which  would  have  conferred  a  long  tenure 
on  every  existing  tenant,  leaving  that  tenure  subject  to  the  existing 
law.  Its  direct  effect  is  to  impose  restrictions  upon  the  landlord's 
power  of  eviction,  or,  speaking  more  accurately,  to  annex  conditions 
to  the  exercise  of  that  power.    But  in  doing  this  it  sanctions  prin^ 
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ciples  of  more  general  ftpplicatioti.  It  will  be  seen,  that  itd  provl- 
fiions  apply  to  cases  in  which  there  is  no  eriction  bj  the  landlord — 
cases  in  which  the  tenant  is  volantarily  quitting  his  holding — it  may 
be  against  his  landlord's  will.  The  general  effect  of  all  the  provi- 
sions  which  relate  to  compensation  to  outgoing  tenants,  is  to  recog- 
nise, and,  at  least,  partially  carry  into  effect  prindples  which, 
however  founded  in  justice,  have  not  hitherto  obtained  a  place  in  (he 
positive  enactments  of  law.  It  recognises  the  principle  that  a  tenant 
making  improvements  on  his  holding  has  such  a  property  in  his 
improvements  that  he  ought  not  to  give  up  his  land  without  being 
compensated  for  the  value  he  has  added  to  the  property  by  those 
improvements.  The  Act  recognises  also  that  a  tenant  in  possession 
of  land  ought  not  to  be  disturbed  in  that  possession  without  some 
reason,  and  it  recognises  this  principle  to  the  extent  of  enacting  that 
the  landlord  who  unreasonably  disturbs  him  ought  to  make  him  some 
compensation  for  the  disturbance ;  and,  lastly,  it  recognises  the 
principle  that  whenever  usage  had  established  any  right  of  tenure  in 
the  tenant,  that  usage  ought  to  prevail,  even  although  it  wanted  the 
requisites  of  a  usage  or  custom  enforclble  at  law.  To  these  prin- 
ciples may  be  added  another,  that  if  the  teuanf,  on  coming  into  his 
holding  has  paid  money  to  some  other  person,  with  his  landlord's 
acquiescence,  the  tenant,  on  being  removed  from  his  holding,  has  a 
claim,  in  some  form  or  other,  to  be  compensated  for  this  outlay.  It 
is  scarcely  necessary  to  point  out  that  many,  if  not  all,  of  these 
principles  are  at  variance  with  rights  and  doctrines  which  have  been 
hitherto  considered  essential  portions  of  the  law." 

After  a  summary  of  the  clauses  of  the  Act  relating  to  compensation 
to  tenants,  Mr.  Butt  thus  remarks  on  the  very  wide  discretion,  as  to 
the  awarding  of  compensation,  vested  in  the  tribunals  : — 

'*In  examining  the  provisions  of  the  Statute,  it  will  presently  be 
seen  that,  as  to  all  these  compensations,  a  large  discretion  is  left  to 
the  tribunal  appointed  to  award  it,  especially  in  the  case  of  the  third 
species  of  compensation.  No  Act  of  Parliament  has  ever  been 
passed  in  which  so  much  of  its  practical  operation  depends  upon  the 
tribunal  that  is  to  administer  it.  While  the  largest  discretion  is  left 
to,  or,  rather,  imposed  upon,  the  judges,  very  little  help  is  afforded 
them  by  the  enactments  of  the  Statute  in  guiding  their  discretion  on 
the  general  principles  of  law.  It  will  require  a  series  of  careful  and 
enlightened  decisions  to  mould  the  principles  embodied  in  the  Statute 
into  form,  and  build  up  a  system  of  equities  between  landlord  and 
tenant,  which  may  supply  a  safe  and  intelligible  guide  in  the  exercise 
of  the  powers  entrusted  to  the  judge.  It  is,  perhaps,  a  matter  of 
regret  that  this  duty  is  left  to  a  number  of  co-ordinate  and  varying 
tribunals,  without  a  full  opportunity  of  ultimate  appeal  to  any  one 
tribunal,  hy  which  principles  of  universal  guidance  could  be  authori- 
tatively laid  down.** 

On  the  same    branch  of  the  subject,  Mr.  Butt  gives  his  cnticism 
of  the  Court  of  Arbitration  provided  by  sec.  22  of  the  Act,  and  of 
the  Appellate  Court— the  judge  of  assize.     Strictly  speaking,  there 
is  no  farther  appeal  on  any  dispute  between  landlord  and  tenant, 
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fiut  the  judges  of  assize  maj,  if  thej  choose,  resenre  points  of  law 
for  determination  hj  a  higher  tribunal  not  unlike  the  Exchequer 
Chamber,  or  the  Court  of  Criminal  Appeal.     This  new  tribunal  is 
to  be  called  '*Tbe  Court  of  Land  Cases  Reserved/'  and  it  will  consist 
of  sixteen  of  the  superior  jiklges  in  Law  and  Equity,  of  whom  Ave 
will  form  a  quorum  or  working  court     This  court  has  in  fact  never 
assembled  up  to  the  present  time,  and  therefore  there  is  no  experi- 
ence of  its  suitability.     Mr.  Butt  thus  judiciously  remarks  on  the 
curious  plan  of  throwing  a  new  and  undefined  branch  of  equitable 
jurisdiction,  to  be  wi*angled  about  in  the  courts  of  all  the  County 
Chairmen  of  Ireland,  with  an  appeal  of  the  kind  above  referred  to— 
^'  Experience  alone  can  decide  how  far  these  appellate  tribunals 
will  satisfactorily  discharge  the  onerous  duties  which  must  be  cast 
upon  them  in  connection  with  the  important  cases  to  which  the  Laud 
Act  will  certainly  give  rise.     The  business  of  the  Assize  Courts  will 
probably  be  increased,  and  their  sittings  protracted  to  an  extent  that 
will  certainly  lead  to  some  inconvenience,  and  probably  occasion  a 
hurried  disposal  of  many  of  the  cases.     The  judges  may  possibly  be 
as  little  qualified  by  experience  as  the  chairmnn  to  form  a  judgment 
upon  many  of  the  questions  of  practical  farm  business  upon  which 
they  must  decide — and  in  the  wide  discretion  which  is  given  in  the 
assessment,  it  may  be  that  among  the  forty-five  judicial  persons  who 
will  take  part  in  that  duty,  very  various  and  very  confiicting  prin- 
ciples of  assessment  may  be  applied.    The  amount  of  compensation 
which  the  tenant  may  receive  may  depend  not  only  on  the  individual 
view  of  the  chairman  before  whom  his  case  is  heard,  but  upon  the 
chance  of  the  judge  who  may  happen  to  come  the  circuit  when  he 
appeals." 

Mr.  Butt  then  describes  very  fully  the  procedure  in  the  court  of 
first  instance,  the  mode  of  arbitration'  provided  by  the  Act,  and  the 
system  of  appeal.  Chapter  XV.,  one  of  the  most  carefully  and 
clearly  written  in  the  book,  describes  (so  far  as  it  is  possible  to 
describe)  the  Ulster  Tenant  usage. 

Part  II  of  the  Act — that  relating  to  the  purchase  of  farms — does 
not  engage  very  much  of  Mr.  Butt*s  attention ;  and  for  this  a 
sufficient  reason  appears.  These  clauses  are  not  very  likely  to  effect 
the  object  in  view  ;  and  any  vitality  which  they  possessed  has  been 
squeezed  out  of  them  by  the  cumbrous  method  of  effecting  purchases 
in  the  Landed  Estates  Court,  prescribed  by  the  rules  as  issued  under 
Part  II  of  the  Act.  It  is  highly  improbable  that  the  average  tenant 
farmer  will  expose  himself  to  the  full  costs  of  a  suit  in  the  Landed 
Estates  Courts  in  order  to  complete  a  contract  for  sale.  If  there 
had  been  any  serious  intention  of  working  this  part  of  the  Act,  a 
less  dilatory  and  expensive  mode  of  acquiring  ownership  would  have 
been  provided.  The  ordinary  machinery  of  the  Court  of  Chancery, 
on  the  occasion  of  laud  being  taken  by  a  Railway  Company,  would 
have  been  more  efficacious  and  appropriate.  Mr.  Butt  very  pro- 
perly remarks,  apropos  of  the  wet  blanket  thrown  by  the  Landed 
Estates  Court  procedare  upon  this  part  of  the  Act : — 
**  Th9  slightest  consideratiou  of  tiiose  proceedings  will  be  sufficient 
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to  show  that  they  will  very  seldom  be  resorted  to  in  any  isolated 
case  of  purchase,  unless,  perhaps,  when  the  holding  to  be  purchased 
is  one  of  very  considerable  extent.  The  making  out  title  to  obtain 
the  sanction  of  the  Landed  Estates  Court  to  such  a  purchase  will 
differ  very  little  either  in  trouble  or  in  expense  from  that  of  making 
out  title  for  the  sale  of  the  estate.  It  will  scarcely  be  worth  while 
to  incur  that  trouble  and  expense,  unless  where  it  is  intended  to 
carry  out  a  number  of  these  transactions,  or  where  the  landlord  is 
anxious  to  obtain  a  Landed  Estates  Court  title  to  his  estate." 

These  extracts  will  show  that  the  critical  faculty  has  been  largely 
exercised  by  Mr.  Butt.  Many  years  will,  in  the  common  order  of 
things,  elopse  before  there  issues  from  the  press  another  such  phe* 
nomenon  as  a  legal  text-book,  carefully  written  by  an  advocate  in 
very  lar^^e  practice,  and  one  that  bears  upon  its  pages  no  trace  that 
is  the  lumdy-work  of  a  very  ardent  politician. 

Although  the  land  question  is  intimately  connected  with  the  poli- 
tical controversies  and  the  social  problems  of  Ireland,  Mr.  Butt  has 
treated  it  in  a  dispassionate,  almost  in  a  judicial,  spirit.  It  is  not 
probable  that  for  some  time  to  come  any  grave  question  will  arise 
on  the  construction  of  the  Act  on  which  considerable  light  is  not 
thrown  by  the  treatise  now  before  us. 

Gray's  Elegy,  translated  into  Greek  Elegiacs.  By  The  Hon.  George 
Denman,  Q.C.,  M.R,  M.A.,  formerly  Fellow  of  Trinity  College 
Cambri  dge.  Cambridge :  Deighton,  Bell,  &  Co.  liOndon  :  Bell 
&Daldy.     1871. 

It  would  have  given  us  much  pleasure  to  point  out  the  beauties  of 
this  translation,  and  the  happy  manner  in  which  the  author  has 
overcome  the  various  difficulties  of  his  task  ;  but  we  fear  that  in 
these  pages  we  must  content  ourselves  with  stating  that  Mr.  Den* 
man's  version  shows  every  mark  of  sound  scholarship  and  good  taste. 
We  have  perused  it  with  the  greatest  enjoyment,  and  we  recommend 
it  to  such  of  our  readers  as  have  not  entirely  discarded  the  Muses  in 
their  devotion  to  Themis.  The  translation  is  dedicated  to  the  Lord 
Chief  Justice  of  England,  who  is  himself  the  author  of  an  admirable 
Latin  version  of  the  same  Elegy. 

The  New  Sanitary  Laws,  namely,  the  Public  Health  Acts,  1848  and 
1858,  and  the  Local  Government  Act,  1858,  with  introduction, 
notes,  and  index,  and  an  appendix  containing  various  Statutes  re* 
feiTcd  to  therein  and  incorporated  therewith,  as  well  as  those 
which  have  since  been  enacted.  Second  edition.  By  W.  G« 
Lumley,  Q.C.,  and  Edmund  Lumley,  of  the  Middle  Temple. 
London  :  Shaw  <&  Son.     1871. 

Therb  is  just  room  at  the  present   crisis  for  the  volume  of  Mr. 
IJumley  on  the  Sanitary  Laws,    Altbou(;h  Mr,  Lumley's  ftrst  edition 
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dates  as  far  back  as  1858^  yet  there  have  been  books  hy  other  authors 
on  the  whole  sobject,  and  branches  of  it,  of  much  more  recent  date. 
There  is  no  doubt  this  edition    is    a  very  comprehensive  one,  and 
comprises  more  than  any  other  work   on   the  subject.     Various 
changes  and  amendments  have  been  made  in  the  sanitary  laws  since 
then,  growing  up  just  now  to  a  period  of  transition  when  a  radical 
change  of  a  sweeping  character  must  take  place.      The  Sanitary 
Law  Commission  have  sat  and  considered  the  whole  subject,  and  re- 
ported thereon,  and  only  one   of  its   recommendations  has   as  yet 
been  adopted — that  of  providing  a  central  authority  for  the  control 
of  all  matters  relating  to  the  public  health  generally.     Probably  next 
session  a  Bill  will  be  passed  to  consolidate  the  whole  of  the  local 
government  and  sanitary  laws,  and  embodying  the  recommendations 
of  the  Commission  in  other  respects.      Our  author,  admitting  the 
propriety  of  waiting  till  some  such  measure  has  become  law,  is  never- 
theless of  opinion  that  substantial  legislation  on  the  subject  cannot 
take  effect  for  a  considerable  time  to  come.     Should  he  be  correct 
in  his  belief,  we  have  to  congratulate  him  on   producing  a  work 
which  up  to  that  period,  at  any  rate,  will  be  of  immense  service  to 
all  persons  having  to  deal  practically  and  in  detail  with  the  various 
branches  of  this  important  question.     To  local  boards,  municipal 
corporations,  medical  officers  of  health,  and,  not  the  least,  to  the  legal 
profession,  the  work  will  be  invaluable.     Not  only  is  the  Statute 
Law  brought  down  to  the  end  of  last  session,  but  the  Common  Law 
relating  to  it  noted  up  to  the  most  recent  date.     There  is  one  thing, 
we   think,   we  may   reasonably  anticipate,   that    if   the    proposed 
amendments  in  sanitary  administration  and  organisation  be  delayed, 
there  will  be  no  further  piecemeal  attempt  at  patching  up  the  law. 
Till  that  period  arrives  we  think  we  may  safely  predict  for  our 
author  the  whole  possession  of  the  field. 

Much  has  been  omitted  in  the  present  edition  which  was  contained 
in  the  first,  and  several  important  Acts  bearing  on  the  subject,  but 
which  have,  during  the  interval,  become  better  known  and  under- 
stood by  the  public,  have  given  place  in  the  appendix  to  others  of 
greater  importance.  These  have  been  given  as  much  in  detail  as 
is  thought  necessary.  The  author  seems  to  have  taken  for  his 
text  only  the  Public  Health  Acts,  1848  and  1858,  and  the  Local 
Government  Act,  1858.  These  may  be  the  basis  in  a  great  mea- 
sure of  subsequent  enactments,  and  in  reading  them  it  is  conve- 
nient to  have  pointed  out  the  operation  of  the  Common  Law  and 
subsequent  legislation  on  their  provisions,  but  at  the  same  time 
we  are  at  a  loss  to  understand  why  the  references  to  the  subsequent 
Acts  should  not  be  posted  up  and  treated  in  like  manner  to  the 
previous  ones.  The  method  adopted  of  see  ante  is  inconvenient  and 
irksome,  and  we  think  might  in  a  future  edition  with  advantage  be 
changed.  A  comprehensive  index  adds  much  to  the  value  of  the 
volume. 

In  conclusion,  we  may  say  that  in  other  respects  the  arrangement 
of  the  contents  is  satisfactory,  and  we  may  presume  from  so  learned 
and  ezperienQe4  t^n  authority  in  this  particular  branch  of  study  that 
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ibe  law  is  correctly  stated.  We  shall  look  forward  with  pleasara 
for  the  next  edition  when  the  present  disjointed,  irreconcilable  and 
oontradictorj  heterogeneona  mass  of  Public  Health  Laws  is  em« 
bodied  in  one  consolidated  Act  Till  that  time  arrives  we  could 
not  wish  for  a  better  guide  than  the  volume  now  before  us. 

The  Doctrine  and  Practice  of  Eqnitj.  Designed  principally  for  the 
use  of  Students.  By  George  Goldsmith,  A.M.,  of  tbc  Middle 
Temple,  Barrister-at-Lawt  London :  ButterworthSt  7|  Fleet 
Street     1871. 

This  is  the  sixth  edition  of  Mr.  Goldsmith's  work.  Like  the  former 
editions,  it  is  primarily  intended  ''to  furnish  the  Student  with  a 
general  sketch  of  his  study  before  he  sits  down  to  grapple  with  its 
parts  in  detail ;  '*  but  the  author  anticipates  that  it  will  also  prove  a 
kind  of  vade  mecum  to  him  afterwards  when  engaged  in  the  active 
duties  of  his  calling.  The  intcntiou  of  the  work  is  in  our  opinion  a 
thoroughly  good  and  laudable  one;  the  dimensions  to  which  Mr. 
Daniel's  work  on  the  same  subject  has  attained  in  the  most  recent 
edition  of  it  being  simply  appalling — to  the  beginner — and  the  want 
of  some  epitome  of  the  law  which  should  hold  an  intermediate  place 
between  Daniel's  Practice  on  the  one  hand  and  Hunter*s  Suit  in 
Equity  by  Lawrence  on  the  other,  being  a  felt  desideratum  in  the 
Profession.  80  far  therefore  as  Mr.  Goldsmith  has  endeavoured 
to  epitomise  the  Practice  of  the  Courts  of  Equity,  he  has  occupied 
himself  in  a  most  useful  manner;  we  are  more  doubtful  with  regard 
to  that  portion  of  his  work  in  which  he  has  endeavoured  to  epitomise 
the  Doctrines  of  Equity,  being  of  opinion  rather  that  the  omission 
of  this  latter  portion  altogether  would  have  enhanced  the  value  of 
the  other  part  and  cheapened  the  publication  as  a  whole.  Our 
criticisms  will  therefore  bo  directed  exclusively  to  the  historical  and 
the  practical,  as  distinguished  from  the  doctrinaJ,  portio^is  of  the  work. 
Tho  exhaustiveness  of  the  author's  historical  research  into  the 
origines  of  the  Court  or  Courts  of  Equity  and  the  accuracy  and 
conciseness  of  his  statement  of  the  results  of  that  research  are  de- 
serving of  all  praise,  and  will  go  far  to  render  his  work  of  permanent 
value  to  the  advanced  professional  over  and  above  the  immediate 
interest  which  it  may  have,  and  the  ready  assistance  which  it  must 
bring,  to  the  youthful  noviciate  or  student  The  historical  outline 
which  is  given  in  Chap.  L  of  Part  I  is  more  nearly  complete  as  an 
outline  than  any  other  we  have  yet  had  the  fortune  or  the  occasion 
to  consult;  it  also  presents  us  with  a  greater  quantity  of  useful, 
interesting,  and  necessary  details  than  are  commonly  found  in  the 
introductory  and  preliminary  por lions  of  an  Equity  Treatise.  The 
whole  senes  of  Courts,  as  well  the  extant  as  the  obsolete ;  the  whole 
succession  and  array  of  judges  and  officials,  whether  subsisting  or 
superseded,  and  whether  high  or  low,  are  mentioned  or  described 
and  (when  necessary)  despatched  with  a  painstaking  laboriousness, 
order,   and  fidelity.      The  author  does,   indeed,   occasionally  osq 
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crabbed  or  droll  expressions,  as  for  example  when  he  talks  of  *^  the 
increase  of  rights  and  consequential  injuries/'  meaning  ^*  and  consc" 
querUly  of  injuries/'  or  again  when  he  says  that  '*  our  judicial  tribu- 
nals have  been  almost  uniformly  distinguished  for  their  immeiculaie 
purity,"  meaning  "  for  their  unpolluted  purity  ; "  occasionally  also, 
although  most  rarely,  he  indulges  himself  in  such  bizarre  juxta-posi- 
tions  as  the  antiquity  of  the  office  of  the  Chancellor  (whose  proto- 
type he  traces  in  Jehoshophat),  and  the  unnatural  perpetuity  of  that 
office  (to  wit,  its  customary  prolongation  for  the  period  of  six  weeks 
next  afler  its  demission).  But  all  such  incongruities  of  language  or 
of  arrangement  are  doubtless  the  mere  oversights  of  anxious  and 
rapid  labour,  and  when  regarded  in  the  light  of  the  material  or  sub- 
stantial contents  of  the  work  they  are  but  as  the  anise  and  the  cumin 
to  tliese  greater  and  weightier  matters. 

The  Third  Part  of  the  volume  is  that  portion  of  it  which  in  our 
opinion  will  prove  most  valuable.  In  this  part,  extending  to  over 
300  pages  of  close  and  lucid  matter,  the  author  mentions  and  explains 
the  whole  course  and  order  of  the  Equity  Procedure  ;  and  in  doing 
so  discusses  the  grounds  of  capacity  and  incapacity  to  sue  (ch.  1), 
the  piinciple  and  mode  of  determining  the  parties  to  the  suit  (ch.  3), 
the  form  and  the  varieties  of  the  Bill  with  which  the  suit  commeuces 
(ch.  2,  ch.  4),  and  the  pilotage  of  the  Bill  throughout  its  later  course 
— ^also  the  manner  of  bringing  the  defendant  before  the  Court  (ch.  6, 
ch.  7),  and  obliging  him  either  to  defend  the  suit  by  answer  (ch.  9), 
Plea  or  Demurrer,  or  else  to  disclaim  all  interest  in  it  and  in  its 
subject  matter  (ch.  10).  The  modes  and  times  of  excepting  for 
insufficiency  (ch  11)»  and  of  amending  for  incompleteness  (ch.  12), — 
also  of  making  up  the  evidence  (ch.  14,  ch.  15),  and  of  proceeding 
to  the  hearing  (ch.  13,  ch.  16),  also  the  framing  of  the  Minutes  of 
Decree  (ch.  17),  or  else  petitioning  for  an  appeal  or  a  re-hearing; 
all  these  several  stages  in  the  conduct  and  progress  of  the  suit  are 
handled  by  him  in  orderly  succession.  And  in  the  four  concluding 
chapters,  the  subsiduary  or  occasional  processes  of  procuring  an 
issue  to  be  sent  to  law  or  a  reference  to  be  made  to  chambers  (ch. 
18),  or  oif  compelling  a  discovery  of  documents  (ch.  19),  or  of  pro- 
ceeding by  motion  or  by  petition  (ch.  20),  or  of  suing  or  being  sued 
in  forma  pauperis  {c^i,  21),  are  explained  with  a  necessary  brevity 
but  with  no  deficiency  of  the  necessary  fullness.  Altogether,  the 
author's  method  and  his  execution  are  alike  commendable ;  and  we 
are  of  opinion,  that  the  lawyer  who  as  a  student  avails  himself  of 
the  primary  intention  of  Mr.  Goldsmith's  work,  by  finding  in  it  his 
First  Equity  Beading  Book  or  Primer^  will  also  aflerwards  verify  the 
anticipation  of  the  author  by  making  of  it — dikctu  juveniU — a  vade 
mecum  in  his  later  practice. 

A  Treatise  on  the  Law  relating  to  Profits  k  Prendre  and  Bights  of 
Common.  By  John  Sdward  Hall,  of  Lincoln's  Inn,  Esq.,  Bar- 
rister-at-Law.     London  :     EL  Sweet,  3  Chancery  Lane.     1871. 

^INCB  the  year  1824,  when  the  treatise  of  Mr.  Seijeant  Woolrych 
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on  '^ Rights  of  Common"  was  pablisbed — a  treatise  of  the  first 
excellence  in  its  day— many  changes  in  the  law  relating  to  profits 
k  prendre  have  been  effected,  and  some  of  tiiem  have  been  of  a 
sweeping,  (not  to  say  revolutionary)  character.  Although  it  is  tme 
that  these  changes,  not  being  now  of  very  recent  date,  are  grown 
familiar  to  the  practitioner,  so  as  to  want  for  him  no  sort  of  further 
exposition,  still  in  an  old  matter — ^in  a  matter  such  as  that  of  prqfiU 
a  prendre  which  remounts,  to  a  period  of  the  most  remote  antiquity, 
nnd  then  descends  down  all  the  course  of  ceuturies  to  not  merely 
modern,  but  to  actually  present  times — it  is  most  satisfactory,  because 
eminently  calculated  to  shorten  and  to  lighten  labour,  to  find  Uie 
whole  law,  in  as  well  the  ancient  as  the  modem  aspects  of  it, 
harmoniously  disposed  and  comprehended  within  a  single  to- 
lume,  and  therein  also  isolated  from  extraneous  matters  and  irrele- 
vancies. 

It  is  characteristic  of  Mr.  Hall  (we  mean  of  the  treatise  of  his 
which  is  now  before  us),  that,  although  an  alumnus  and  graduate  of 
Oxford,  and  presumably,  therefore,  both  a  classicist  and  a  civilian,  he 
omits  all  reference  to  the  Roman  or  Civil  Law  of  Servitus  in  the 
preliminary  chapter,  where  he  treats  of  the  nature  per  se  of 
profits  a  prendre.  We  are  not  sure,  however,  that  his  book  woald 
not  have  gained  in  distinctness,  and  consequently  in  value,  if  he  had 
at  the  outset  explained  to  the  non-civilian  and  ud initiated  lawyer  the 
precise  respect  in  which  an  easement  and  a  profit  a  prendre,  ab- 
stractly considered,  are  distinguished  from  each  other ;  and  the 
larger  significance  of  the  Roman  Serviius  (which,  as  is  well  known, 
includes  them  both)  afforded  a  natural  and  ready  means  of  doing  so. 
As  it  is,  however,  Mr  Hall  looks  exclusively  to  England  and  to 
English  writers,  and  of  these  to  only  three  (Mr.  Gale,  Sir  W.  Black- 
stone,  and  Lord  Bacon),  neglecting  the  quaint,  but  admirable,  because 
expressive,  definition  of  Bracton  (c.  38,  fol.  222)  which  Burton  in 
his  compendium  has  adopted  (p.  435,  6th  edition) ;  nor  is  this 
omission  in  the  preliminary  chapter  altogether  or  very  satisfactorily 
compensated  in  the  following  or  second  chapter,  where  the  difference 
between  a  profit  a  prendre  and  an  easement  purports  to  be  the 
special  subject  treated  of. 

This  neglect  of  Mr.  Hall's  to  formulate  the  abstract  difference  is, 
however,  characteristic  of  his  volume,  as  we  have  said ;  for  he  seems 
to  jealously  husband  his  space  to  lavish  it  on  concrete  instances,  and 
in  collecting,  arranging,  and  exhibiting  these  latter,  he  is  neither 
sparing  of  labour,  nor  deficient  in  method,  nor  inapt  in  exposition. 
On  the  contrary,  he  is  commendable  in  all  these  three  respects.  Wo 
think  it,  however,  both  a  misfortune  and  a  blemish  to  his  work,  that 
the  author  should  in  the  general  (as  distinguished  from  \h^ particular) 
arrangement  of  his  volume,  have  postponed  (as  he  has  done)  to  a 
remote  part  of  it  the  consideration  of  the  four  general  kinds  of  profits 
k  prendre,  and  should  even  have  (as  he  has)  interjected  his  consi- 
deration of  them  stand  between  his  consideration  of  the  first  specific 
kind  (viz.,  common  of  pasture)  and  his  consideration  of  the  other 
three  specific  kinds  (viz.,  common  of  piscary,  common  of  turbary. 
find  common  of  estovers). 
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The  anihor  parsues  througboDt  a  manner  of  statement,  which,  sink- 
ing his  personality  almost  out  of  sight,  leaves  the  successive  series  of 
decided  cases  to  speak  for  themselves.  This  mode  of  exposition,  sup- 
posing the  author  to  adhere  faithfully  (as  Mr.  Hall  has  done)  to  the 
original  texts  in  his  statement,  or  reproduction  of  them,  is  attended 
with  this  great  and  manifest  advantage,  that  it  imparts  to  a  treatise 
upon  law  a  certain  character  of  authenticity,  which  is  not  undeserv* 
edly  acknowledged  to  compensate  a  multitude  of  minor  deficiencies. 
At  the  same  time,  however,  it  is  also  a  convenient  means  of  cloaking 
over  poverty  of  comprehension,  and  dulness  of  perception ;  it  also 
furnishes  a  ready  means  of  "  levelling  all  the  talents  "  of  orderly 
arrangement.  And  with  special  reference  to  Mr.  Hall,  as  we  have 
already  indirectly  hinted  that  his  faculty  of  arrangement  (judging 
from  the  larger  or  more  general  method  of  his  work)  is  in  some 
slight  degree  imperfect,  so  we  have  a  suspicion  borne  out  by  facts 
appearing  from  a  patient  examination,  that  a  like  slight  (T)  im- 
perfection alloys  and  mars  his  lesser  or  more  special  subdivisions ; 
and  we  have  a  fear,  moreover,  that  he  has  not  thoroughly  digested, 
or  thoroughly  apprehended  in  his  own  mind,  the  doctrines  and  the 
exact  Bignificance  of  the  doctrines  which  he  endeavours  or  assumes 
to  expound.  He  may  possibly  think  this  remark  severe ;  we  can 
assure  him  it  is  kind.  And  but  for  the  other  extraordinary  merits  of 
his  work,  we  should  not  be  at  so  much  pains  to  point  out  its 
more  remediable  defects. 

But  all  those  particular  imperfections  are  clearly  of  the  same  sort 
and  quality  with  the  cardinal  imperfection  of  our  author,  namely,  a 
neglect  of  the  general  and  comprehensive,  a  want  of  insight  into 
principles  and  early  usages,  and  an  absence  of  the  talent  of  superior 
order.  These  faults  are,  however,  pardonable  ;  although  it  was  our 
duty  to  mention  them  with  plainness.  The  general  and  particular 
merits  of  the  work  are  very  many,  and  the  utility  of  it  to  the  pro- 
fession may  be  taken  as  assured.  Nevertheless  it  must  improve  in 
the  respects  which  we  have  cursorily  indicated,  if  it  is  destined  to  be 
the  permanent  substitute  for  Woolrych,  and  the  modem  successor  to 
that  able  work. 

The  Practice  and  Evidence  in  Actions  in  the  County  Courts. 
By  James  Edward  Davis,  of  the  Middle  Temple,  Barrister-at- 
Law.    Fourth  Edition.    London:  Butterworths.     1871  • 

Although  Mr.  Davis  does  not  give  any  hint  upon  the  title-page  of 
the  extent  to  which  his  work  has  grown  (and  the  present  volume  is 
1000  pages),  we  find  from  the  preface  that  it  is  his  intention  to 
devote  a  separate  volume  to  the  equitable  jurisdiction  of  the  County 
Court,  and  its  practice  in  Bankruptcy.  Mr.  Davis  is  quietly  doing 
the  State  some  service,  in  bringing  out  a  work,  which  will  be  not 
yoluminous  merely,  but  luminous  also.  It  is  a  pleasure  to  review  any 
work  from  the  pen  of  Mr.  Davis.  We  have  had  that  pleasure  on 
more  than  one  occasion,  and  we  have  found,  to  our  cost  be  it  said, 
VOL.  X^XII. — NO.  LXIIl.  N 
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ths  8oandB6ft0  aad  afieoracj  of  kii  ykws.  8om«  while  ago  we  were 
attending  a  ftamnuMit  al  Chamberi,  the  result  of  which  depended  on 
the  view  which  the  judge  took  <^  the  far-famed  5th  section  of  tbe 
Act  of  1867.  We  had  in  our  haadi  a  copy  of  the  Act  of  1867, 
edited  by  Mr.  Davis,  and  forgetting  there  were  notes  which  were 
against  our  contention,  we  handed  the  yolome  to  the  learned  judge. 
A  gUnce  at  the  note  of  Mr.  Davis  upon  the  section  decided  the 
result.  Any  more  powerful  commeDtary  upon  the  value  of  that  work 
would  be  well  nigh  impossible,  and  any  praise  of  our  own  would  be 
superfluous. 

The  present  work,  being  at  once  a  ^*  Practice*'  and  a  work  on  the 
evidcDoe  necessary  to  substantiate  the  case,  is  complete  for  all  the 
purposes  of  the  practitioner,  so  far  as  it  goes.  We  confess  we  look 
forward  with  great  interest  to  the  completion  of  the  work,  as  the 
second  volume  will  include  tbe  subject  of  Bankruptcy — beyond 
all  question  or  doubt,  the  most  important  branch  of  law  within 
the  jurisdiction  of  these  so*called  inferior  tribunals*— tribunals  which 
on  their  Bankruptcy  side  are  dealing  with  questions  of  law  and  fact 
involving  larger  pecuniary  interests,  than  the  Superior  Courts, 
ninety-nine  times  out  of  a  hundred,  ever  deal  with  directly. 

There  is  one  portion  of  the  book  to  which  all  practitioners  will 
look  with  interest,  the  alUimportant  one  of  costs.  In  a  most  ad* 
mirable  chapter  (vii)  this  subject  is  dealt  with  in  all  its  aspects ;  it 
gives  a  perfectly  clear  and  intelligible  account  of  the  right  to  costs, 
not  only  in  actions  begun  and  ended  in  the  County  Court,  but  also 
of  the  general  right  to  costs  in  actions  in  the  Superior  Courts,  and 
in  actions  removed  from  either  class  of  tribunals. 

With  all  the  respect  which  is  due  to  others  who  have  laboured  in 
this  large  and  increasing  field  of  legal  literature,  we  are  bound  to  say, 
that,  if  the  present  work,  when  completed,  bears  out  the  promise  of 
this  earlier  part,  the  profession  will  have  then  in  their  hands,  the 
most  complete  and  interesting  volume  that  has  appeared  upon  the 
County  Court. 

Since  going  to  press  our  attention  has  been  called  to  a  corre- 
spondence  in  the  Law  Times,  between  Mr.  J.  E.  Davis  and  that 
newspaper,  in  which,  as  it  appears  to  us,  both  reviewer  and  re- 
viewed are  in  the  wrong. 

We  have  already  called  attention  to  the  fact,  that  in  the  title-page 
of  the  work  nothing  appears  to  show  that  a  second  volume  (relating 
to  Bankruptcy  and  Equity)  is  in  the  press.  The  reviewer  in  the 
Law  Times  is  so  disgusted  at  this  want  of  candour,  that  be  does  not 
hesitate  to  denounce  it  as  a  "  delusion  and  a  snare."  Mr.  Davis,  not 
unnaturally,  feels  somewhat  aggrieved  at  the  '*  tone  **  of  the  observa- 
tions, and  proceeds  to  show  how  it  came  that  the  title-page  was 
silent  as  to  what,  beyond  all  doubt,  is  a  very  important  matter.  We 
do  not  think  Mr.  Davis  altogether  fortunate  in  his  explanation.  But 
he  shows  there  was  neither  suggestio  falsi  nor  suppressio  veri  /  at  the 
same  time  we  are  bound  to  say,  that,  after  all,  the  litle*page  of  a 
book  should  not  require  the  eye  of  a  lawyer  to  decipher  its  meaning 
although  it  may  be  a  book  addressed  to  hiwyers.    The  moral  to  b<) 
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drawn  in  deai^— write  your  <*  title-page/'  as  you  do  the  sabstance  of 
your  worky  so  as  to  be  clearly  understood  by  all  men. 

As  it  is  clear  that  a  ''  title-page  "  could  have  been  so  worded  as  to 
avoid  all  ambiguity,  it  oogbt  to  have  been  so  worded.  But  the  Law 
Times  absolves  itself,  by  reason  of  its  indignation,  ostensibly,  from 
the  duty  and  responsibility  of  reviewing  a  work  which  demands  the 
attention  both  of  the  competent  legal  critic  and  the  student.  The 
real  objection  to  a  work  which  is  by  far  the  most  complete  and 
accurate  guide  to  the  County  Court,  not  merely  as  either  the 
tribunal  of  First  Instance,  but  as  a  part  of  a  system,  and  in  its 
relation  to  the  Superior  Court,  lies  in  its  Back.  When  the  two 
volumes  are  before  the  public,  some  ingenuity  no  doubt  may  be 
exercised  as  to  the  way  in  which  they  are  to  be  bound,  and  the 
''Practice,"  "Evidence,"  "Bankruptcy,"  and  "  Equity  "  may  form 
a  convenient  and  handy  set  of  four  volumes,  of  reasonable  size,  and 
be  a  complete  County  Court  guide.  But  there  can  be,  in  our 
opinion,  no  doubt  that  publishers  would  do  well  to  consider,  moro 
than  they  do,  theybrni  in  which  books  are  published. 

We  do  not  think  that  Mr.  Davis  could  materially  have  shortened 
the  present  volume,  if  the  work  was  intended  to  be  complete  of 
itself;  the  subject  is  large,  and  necessarily  so  is  the  volume.  It  i^, 
no  doubt,  unsatisfactory  for  the  reviewer  to  have  but  one  half  of  the 
entire  subject  before  him.  We  should  have  been  glad,  before  writing, 
to  have  seen  that  portion  of  the  work  which  treats  of  Bankruptcy. 
Bat  taking  the  subject  as  it  lies  before  us,  we  are  bound  to  say  thiit 
Mr.  Davis,  in  his  present  work,  has  given  to  the  legal  profession  tug 
work  on  the  County  Court. 

BecoUectionB  of  the  Public  Career  and  Private  Life  of  John 
Adolphus,  the  Eminent  Barrister  and  Historian,  with  extracts 
from  his  Diaries,  by  his  daughter,  Emily  Henderson.  London  : 
Newby.     1871. 

Thb  lamented  death  of  John  Leycester  Adolphus  deprived  the 
world  of  a  biography  of  his  father  by  one  who  possessed  every 
qualification  for  such  a  task.  Mrs.  Henderson  has,  therefore,  under- 
Uken  the  duty,  and  has  produced  a  volume  of  a  very  interesting 
character.  For  many  years  John  Adolphus  was  the  leading  counsel 
in  the  Central  Criminal  Court,  and  remained  there  till  the  close  of  his 
career.  His  literary  acquirements  were  considerable,  and  he  wrote 
a  work  on  the  history  of  the  reign  of  George  HI.  He  was  in  many 
respects  a  remarkable  man,  and  his  name  is  linked  with  important 
legal  and  political,  events,  and  with  numerous  distinguished  con- 
temporaries. We  hope  on  some  future  occasion  to  give  a  moro 
full  account  of  the  volume  before  us. 

Essays  on  Historical  Truth.  By  Andrew  Bisset.  London :  Long- 
mans, Green,  &  Co.     I87L 

This  is  a  series  of  eight  essays  on  historical  prol^jems.    The  first 
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fire,  and,  indeed,  all,  treat  of  the  difficulty  of  discoyering  the  tmth 
of  statements  which  pass  current  as  facts.  The  key-note  of  the 
volume  is  furnished  hy  the  first  essay,  which  asks,  *^ls  there  a 
science  of  government  ?  "  In  illustration  of  his  answer  to  this  ques- 
tion, there  follows  essays  on  Hobhes,  James  Mill,  Hume,  and  Sir 
Walter  Scott.  Mr.  Bisset  is  of  opinion  that  there  can  be  no  science 
of  government.  His  argument  is,  that  the  sources  of  history  are  so 
unreliable,  that  the  premises  for  arriving  at  sound  conclusions  are 
wuntiug.  With  a  view  to  establishing  this  proposition,  he  examines 
the  theory  of  Macaulay,  that  history  is  an  experimental  science.  He 
points  out,  following  the  example  of  Mr.  J.  S.  Mill,  that  the  many 
causes  which  have  a  share  in  bringing  about  an  effect  which  is  noted 
by  the  historian,  are  so  varied  and  difficult  to  trace,  that  it  is  next  to 
impossible  to  select  the  right  ones,  or  to  attribute  to  each  of  them  the 
share  which  it  has  had  in  bringing  about  the  result  which  is  noted. 
Mr.  Bisset  is  certainly  successful  in  sho'iving  that  the  weakness  of  the 
French  writers,  and  especially  of  M.  Comte,  for  generalisation  from 
historical  phenomena,  has  led  them  into  many  hasty  and  ill-considered 
conclusions.  He  is  successful,  also,  in  showing  that  Buckle's 
wonderful  attempt  to  establish  a  theory  which  shall  account  for 
various  historical  results,  is  in  parts  faulty.  But  in  both  cases,  it 
nppears  to  us,  (hat  Mr.  Bisset  has  done  nothing  more  than  this.  He 
has  shown  that  Comte  is  often  wrong,  often  grossly  ignorant  of  his 
facts ;  that  even  Buckle's  industry  sometimes  overlooked  evidence ; 
but  he  has  really  given  no  valid  argument  against  the  general  truth 
of  the  theories  of  either  of  these  writers.  Granted  that  some  of 
their  facts  are  no  facts,  and  that  on  particular  statements  it  would  be 
fibsurd  to  found  a  theory,  jet,  until  it  could  be  shown  that  these 
false  statements  are  not  exceptional,  the  theory  derived  from  a 
multitude  of  facts  remains  uuimpaired.  The  result  of  a  chemical 
union  of  an  acid  and  a  base  is  to  produce  a  salt.  The  so-called 
chemical  law  which  leads  us  to  predict  with  confidence  that  a  salt 
will  assuredly  be  formed  whenever  any  acid  and  any  base  are  brought 
together  under  the  usual  conditions,  would  not  be  set  aside  as  worth- 
less because  it  could  be  shown  that  in  a  particular  experiment  out  of 
many  hundreds,  that  which  had  been  called  an  acid  was  no  acid  at 
all .  Nor  would  it  be  regarded  as  worthless,  because  under  new  con- 
ditions, as,  for  example,  in  presence  of  a  third  substance,  the  law  did 
not  hold  good.  All  that  Mr.  Bisset's  illustrations  go  to  show  is,  that 
great  care  is  necessary,  iirst  in  examining  statements  of  fact,  and 
second  in  guarding  against  too  hasty  generalisations.  Some  of  his 
remarks  leave  on  the  reader  the  impression  that  scarcely  any  state- 
ment which  passes  current  as  history  is  worthy  of  belief.  But  just 
as  Bentham  insisted  that  the  biggest  liar  in  existence  tells  the  truth 
oftener  than  he  lies,  so  we  may  insist  that  the  majority  of  historical 
statements  are  true.  It  does  not  then  seem  unreasonable  to  assert  that 
from  many  facts  we  may  deduce  certain  laws  or  principles.  Even  Mr. 
Bisset  would  admit  that  many  such  laws  are  already  well  established. 
Take,  for  instance,  that  to  which  he  himself  alludes — that  in  a  given 
population,  and  within  a  given  time^  the  average  numbers  of  suicide 
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and  murders  vary  little.  It  would  be  easy  to  show  that  some  of  the 
deaths  attributed  to  these  causes  ought  properly  to  be  attributed  to 
others  ;  that,  for  example,  juries  continually  make  mistakes,  but  in 
spite  of  these  exceptional  cases,  the  law  holds  good.  Other  so-called 
laws  have  been  equally  well  established,  and  f^w  people  will  doubt 
that,  as  more  attention  is  paid  to  the  collection  of  accurate  historical 
and  statistical  information,  new  deductions  will  be  made,  which  will 
enable  us  to  constitute  a  science  of  history  and  of  government. 

The  essay  on  the  Commonwealth  and  Cromwell  is  a  little  disap- 
pointing. It  is  rather  a  defence  of  the  author's  "Omitted  Chapters  in 
the  History  of  England  "  than  what  its  title  would  lead  us  to  suppose. 
The  general  result,  taken  in  connection  with  the  author's  previous 
works  on  the  same  subject,  is,  in  our  minds,  to  prove  the  principal 
position  taken  up.  This  position  is  that  England's  greatness  between 
1641  and  1660  is  owing,  not  as  Carlyle  and  the  hero-worshippers 
would  have  us  believe,  to  the  surpassing  genius  of  one  man,  but  to 
the  collective  wisdom  of  the  Commonwealth ;  that  it  is  not  to  be 
credited  to  Caesarism,  but  to  republicanism ;  that  it  was  parliamentary 
goyemment  which  made  England  great  during  this  period,  and  not 
the  despotism  even  of  a  Cromwell;  that  Cromwell  himself  was 
far  more  successful  as  a  general  of  the  Commonwealth  than  as  Pro- 
tector, But  while  agreeing  in  the  main  with  this  proposition  we 
must  differ  altogether  from  Mr.  Bisset  in  his  estimate  of  Cromwell's 
character.  It  is  only  what  we  might  expect,  now  that  Carlyle's  view 
of  the  Protector  is  almost  everywhere  prevalent,  that  some  one 
should,  out  of  mere  rebellion  against  the  idolatries  of  hero-worship, 
turn  iconoclast.  But  it  is  not  necessary  to  believe  in  heaven-made 
kings  of  men,  or  divinely-appointed  despots  sent  to  rule  over  nations 
composed  mostly  of  fools,  in  order  to  recognise  that  Cromwell  was  a 
man  of  genius,  with  honest  and  mostly  noble  ends  before  him,  who, 
though  he  committed  the  unpardonable  offence  of  striking  at  parlia- 
mentary government,  an  offence  which  outweighs,  and  ought  to 
outweigh,  many  virtues  and  many  services  to  his  country,  was  yet  a 
patriotic  Englishman,  an  upholder  of  the  honour  of  England,  a  hater 
of  sham  popery,  and  a  soldier  and  general  who  threw  the  whole 
weight  of  his  great  abilities  in  the  scale  on  the  side  of  liberty. 

The  space  allotted  us  forbids  us  to  notice  the  other  pssays  in  the 
volume.  Nor  should  the  reader  imagine  that  because  we  have  taken 
the  liberty  on  certain  points  to  differ  from  Mr.  Bisset  that  there  is 
not  much  in  the  volume  with  which  we  agree.  We  are  indebted  to 
him  for  much  patient  and  laborious  research ;  in  many  places  for 
careful  thought,  and  in  others  for  a  suggestiveness  which  is  pecu- 
liarly valuable. 

The    Salmon    and  Parr    Controversy.     By    Henry    Flowerdew 
T.   &  T.   Clark,   Edinburgh. 

Fob  many  years  there  raged  a  fierce  controversy  amongst 
naturalists  whether  the  tiny  parr  was  of  the  family  of  the  stately 
salmon  "  monarch  of  the  flood/'  or  was  an  independent  member 
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of  the  finny  race.  Opinions  have  often  changed  on  thia  mibject^ 
and,  from  the  little  treatise  above  noted,  it  by  no  means  appears 
as  being  yet  authoritatively  determined.  In  like  manner  jndicial 
decisions  have  been  conflicting  on  the  legal  aspect  of  the  qaestjon. 
The  author  has  here  carefully  collected  the  arguments  on  both  sides 
into  small  compass,  and  gives  reports  of  decisions  to  be  found  no- 
where else.  The  disciples  of  old  Ixaac  Walton  as  well  as  the  law 
students,  will  here  find  much  amusing  and  instructive  matter. 

Lectures  on  Hindu  Law.  By  Hubert  Cowell,  Barrister-at-Law,  and 
Tagore  Law  Professor.    London  :  Thacker,  Spink,  h  Co.     1871. 

On  the  Litroduction  to  the  Duties  of  Magistrates  and  Justices  of  the 
Peace.  By  Sir  P.  Benson  Maxwell,  edited  by  6.  P.  Belvos 
Bronghton,  Administrator-Greneral  of  BengaL  Calcutta :  Thacker, 
Spink,  &  Co.     1871. 

There  is  a  run  upon  works  on  Hindu  law  by  English  authors  just 
now,  and  of  such  works  decidedly  the  most  readable  is  Mr.  Coweirs 
•*  Lectures  on  Hindu  Law."  They  contain  a  mass  of  information  on 
the  various  points  of  Hindu  law  dealt  with  therein,  thrown  together 
in  a  manner  which  is  interesting  to  the  general  reader,  besides  being 
most  valuable  to  the  student  of  Hindu  law.  The  present  series  of 
lectures  does  not  sweep  in  the  whole  range  of  Hindu.  On  the 
contrary,  it  only  deals  with  a  limited  portion  thereof,  but  that 
portion  is  exhaustively  discussed.  After  a  couple  of  introductory 
lectures,  treating  of  the  various  schools  of  Hindu  law,  and  the 
position  of  the  Hindus  in  the  Anglo-Indian  Empire,  come  five 
lectures,  in  which  that  peculiar  institution,  the  Hindu  family,  is 
discussed  from  all  its  varied  points  of  view.  The  right  of  the 
coparceners  in  the  family  property,  the  powers  of  alienation  pos- 
sessed by  the  father  of  a  family,  the  rights  and  liabilities  of  the 
managers  of  the  family  property,  even  the  mysteries  of  Snpindaship 
and  Samanodahaship  are  all  elucidated.  The  Hindu  widow  has  a 
lecture  devoted  to  her  position,  but  the  important  question  of  adop- 
tion receives  the  most  exhaustive  treatment,  no  less  than  half  of  the 
work  being  occupied  with  its  discussion. 

But  to  give  honour  to  whom  honour  is  due,  we  must  briefly  record 
the  circumstances  which  led  to  the  delivery  and  publication  of  these 
lectures.  The  author,  Mr.  Cowell,  is  "  Tagore  Law  Professor"  at 
the  University  of  Calcutta.  The  well-known  Bahoo  Prosonnowoman 
TagorCy  by  his  will,  created  and  endowed  this  professorship,  vesting 
the  appointment  to  the  Chair  in  the  Senate  of  the  University  of 
Calcutta,  and  leaving  to  that  body  the  choice  of  the  **  kind  of  law  " 
to  be  taught,  but  he  stipulated  that  the  professor  shall  read  or  deliver 
yearly,  at  some  place  within  the  town  of  Calcutta,  one  complete 
course  of  law  lectures,  without  charge  to  the  students  and  other 
persons  who  may  attend  such  lectures,  and  he  directed  the  lectures 
to  be  printed,  and  not  less  than  -^KX)  copies  thereof  to  be  distributed 
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gtatnitoiiBly.  The  Senate  of  die  Uniyeraiy,  ftctiog  in  exercise  of  the 
duties  thus  confided  to  thenif  resolyed  that  sotne  hranch  of  the  Hindu 
Mohammedan  or  Anglo-Indian  should  form  the  annual  sulject  of  ihe 
lectures,  but  left  the  choice  of  the  subjects  for  each  year  to  the 
Syndicate  of  the  UniTersity  in  consultation  with  the  faculty  of  the 
law  and  the  professor.  The  present  course  of  lectures  are  the  first 
of  its  kindf  and  was  delivered  in  Calcutta  in  1870« 
The  other  book  under  notice  in  these  linesy  although  it  can  lay  no 
claim  to  the  attention  of  the  general  reader,  or  even  to  that  of  the 
student  of  law,  is  yet  a  valuable  work  in  the  hands  of  those  for 
whom  it  was  written.  The  duties  of  a  magistrate  in  India  are  both 
varied  and  onerous,  but  the  discharge  of  these  will  be  considerably 
simplified  by  a  constant  reference  to  Sir  Benson  Maxwell's  book| 
especially  after  the  careful  editing  it  has  received  at  the  hands  of 
Mr.  Broughton.  The  work  not  only  lays  down  the  limits  of  a 
magistrate's  jurisdiction,  but  points  out  how  that  jurisdiction  is  to  be 
exercised.  In  addition  to  this,  the  construction  of  Statutes  is  dis- 
cussed, and  a  copious  treatise  on  the  law  of  evidence  forms  a  large 
portion  of  the  book. 

Legal  Ritual.  The  Judgments  delivered  by  the  Privy-Council  and 
Dean  of  Arches  in  the  recent  cases  of  Martin  v.  Mcuikonochie^ 
and  Elphinsiane  v.  Furohas  and  Herbert  v.  Purchas^  with  Notes 
and  Suggestions  for  the  Guidanoe  of  Incumbents,  Churchwardens, 
and  Parishioners;  with  a  copious,  analytical  Index.  By  James 
Murray  Dale.    London :  Effingham  Wilson.     1871. 

This  is  likely  to  be  a  very  useful  book  to  the  clergy  of  the  Church 
of  England.  The  author  has  endeavoured  to  observe  the  strictest 
legal  impartiality  in  arranging  the  contents,  and  a  voluminous  Index 
is  in  reality  the  roost  important  feature  in  the  work.  There  mny  be 
ascertained  at  any  moment  any  particular  passage  in  the  three 
judgments  bearing  on  any  particular  point.  This  will  help  consi- 
derably to  dispel  the  misconceptions  present  in  the  minds  of  many 
persons  as  to  the  meaning  and  effect  of  the  judgments  as  a  whole. 

The  matters  actually  adjudicated  upon  in  the  several  judgments 
are  enumerated  very  conveniently  in  an  introduction. 

Handy-Book  for  Agents  and  Returning  Officers,  under  the  Parlia- 
mentary Elections  Act  (1868),  Ireland,  with  General  Rules, 
Decisions,  Details  of  Practice,  and  Taxed  Bills  of  Costs.  By 
Hugh  Cooke,  of  the  Common  Pleas  Office.  Dublin:  Thom. 
1870. 

This  is  a  useful  little  volume,  to  which  recourse  will  be  had  by  every 
professional  man  who  is  directly  or  indirectly  concerned  in  an  Irish 
election.    There  is  no  fault  whatever  to  be  found  with  the  editing,  or 
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general  arrangement  of  the  work,  excepting,  perhaps,  that  a  reptint 
of  the  Act  itself  would  have  rendered  it  more  complete. 

Many  notes  of  decided  cases  add  to  the  value  of  the  work,  to  which 
is  added  a  carefully  prepared  index. 

The  alteration  in  the  law,  by  which  election  inquiries  are  carried 
on  in  siiu,  instead  of  at  Westminster,  has  worked  so  well,  that  we 
may  reasonably  ask  for  its  extension  to  all  other  inquiries  of  a  public 
and  judicial  kind  which  are  to  preface  the  way  for  legislation.  For 
instance,  the  Parliamentary  Inquiry  which  precedes  the  passing  of 
a  Bill  for  giving  water-supply  to  an  Irish  town,  and  which  involves 
the  ratepayers  in  enormous  expense  and  trouble,  might  very  advan- 
tageously be  confided  to  one  of  the  Superior  Courts  in  Ireland. 
Were  a  few  defects  of  this  kind  remedied,  we  should  hear  less  of  the 
demand  for  ''  Home  Government." 

The  Rule  of  the  Law  of  Fixtures.  By  Archibald  Brown,  Barrister- 
at-Law.     London :  Butter  worths.     1871. 

Wb  have  much  pleasure  in  finding  that  Mr.  Brown  has  published 
his  excellent  articles,  reprinted  from  this  Magazine,  on  the  Law  of 
Fixtures,  in  a  separate  form. 

The  Law  relating  to  Works  of  Literature  and  Art,  embracing  the 
Law  of  Copyright,  the  Law  relating  to  Newspapers,  the  Law 
relating  to  Contracts  between  Authors,  Publishers,  Printers,  8cc., 
and  the  Law  of  Libel.  With  the  Statutes  relating  thereto; 
Forms  of  Agreements  between  Authors,  Publishers,  he, ;  and 
Forms  of  Pleadings.  By  John  Shortt,  LL.B.,  of  the  Middle 
Temple.  London:  Horace  Cox,  10,  Wellington  Street,  Strand. 
1871. 

This  work  comes  into  our  hands  at  so  late  a  period  that  it  is  quite 
impossible  to  give  a.  notice  of  it  which  would  be  fair  either  to  its 
author  or  ourselves.  We  shall  treat  fully  of  the  subject  in  our  next 
number. 

Papers  on  Maritime  Legislation,  with  a  translation  of  the  German 
Mercantile  Law  relating  to  Maritime  Commerce.  By  Ernst  Emil 
Wendt.  Second  Edition.  London:  Longmans,  Green  &  Co. 
1871. 

Thb  first  edition  of  this  work  appeared  in  1 868,  and  was  reviewed 
in  an  article  with  one  on  a  similar  subject  by  Mr.  De  Burgh.*  The 
necessity  for  a  second  edition  having  so  soon  arisen,  it  is  scarcely 
necessary  for  us  to  reiterate  our  opinion  of  the  manner  in  which  Mr. 
Wendt  has  produced  his  work,  particularly  as  the  author  says  the 

*  Law  Magazine,  Fart  XLYIIL,  p.  300. 
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alterations  are  so  few«    It  -will  suffice  to  repeat  the  conclDding  words 
of  the  reviewer  of  the  first  edition. 

<'  We,  therefore,  do  not  hesitate  to  declare  the  '  Maritime  Legis- 
lation '  of  Mr.  Wendt — albeit  not  himself  an  English  lawyer — to  be 
a  most  valuable  contributioa  to  the  practical    development  of  the 
science  of  maritime  j  urisprudence." 

With  the  improvements  which  a  subsequent  edition  always  pro- 
duces, we  have  no  doubt  the  present  volume  will  be  duly  appreciated 
by  all  persons  interested  in  maritime  law. 

The  Albany  Law  Journal.    Albany,  U.S. :  Weed,  Parsons,  &  Co. 
1871. 

This  weekly  publication  still  continues  to  hold  a  good  position  in 
the  legal  profession,  principally  in  America.  From  time  to  time 
some  of  its  articles  have  been  quoted  in  our  legal  journals,  and 
the  ownership  acknowledged,  except,  perhaps,  in  the  matter  of 
extracts,  which  are  open  to  all.  This  is  a  courtesy  due  by  the  editor  of 
one  publication  towards  another,  and  is  generally  acted  upon  even 
in  foreign  countries.  We  are,  therefore,  not  a  little  surprised  that 
after  the  reprint  of  several  entire  articles  from  our  Magazine,  the 
editor  of  the  Albany  Law  Journal  should  filch  from  it  an  article 
''  The  trial  of  Algernon  Sidney,"  printed  in  two  parts,  without  even 
so  much  as  a  reference  to  its  parentage.  True,  it  is  mentioned  in 
the  table  of  contents  on  the  wrapper,  but  this  portion  of  the  Journal 
is  not  paged,  and,  consequently,  not  bound  up.  The  article,  there- 
fore, in  the  volume  would  appear  as  an  original  production. 

The  Insurance  Law  Journal,  No.  1,  September,  1871.    New  York  : 
Baker  and  Yoorhis. 

This  is  the  first  number  of  a  new  journal,  devoted  entirely  to  the  Law 
of  Insurance.  It  is  intended  to  meet  the  wants  of  both  lawyer  and 
business  man,  and  will  contain  leading  articles  on  the  subject,  and  a 
digest  of  cases.  This  number  contains  a  digest  and  report  of  de- 
cisions, and  some  Statute  Laws  of  Connecticut  and  Michigan. 

La  Bevue  Critique  de  Legislation  et  de  Jurisprudence  du  Canada. 
No.  3.     Montreal:  Dawson  Brothers.     1871. 

Wb  have  very  great  pleasure  in  welcoming  this  review  as  one  which 
is  in  every  way  a  credit  to  our  profession  and  to  the  country  in  which 
it  is  published.  It  is  a  quarterly,  of  about  our  own  size,  is  well 
got  up  as  to  paper  and  type,  and  contains  matter  which  compares 
well  with  that  found  in  any  other  law  review.  We  have,  however, 
been  unable  to  learn  why  the  title-page  is  in  French.  Two  only 
out  of  eight  articles  in  the  present  number  are  in  that  language ;  the 
rest  are  in  English.  The  paper  on  the  Treaty  of  Washington  is  of 
great  value  as  allowing  us  to  see  that  compromise  through  Canadian 
eyes.      The  writer  is  of  opinion  that  it  was  a  mistake  to  include  the 
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Cftoadian  olaims  in  the  trea^  at  alL  He  Uiiiiks  tbat  CAiuida  is  now 
being  made  the  scapegoat  for  the  British  empire ;  that  we  are  bajiog 
peace  at  too  high  a  price;  and  that  Canadian  interests  have  been 
sacrificed  bj  the  treatj.  We  trust  that  this  is  not  the  case,  and  that 
Canada,  while  she  has  reason  to  learn  that  her  interests  and  those  of 
the  United  States  cannot  be  allowed  to  conflict^  will  learn  also  that 
England  is  not  readj  to  allow  her  great  colony  to  be  depriyed  of  those 
rights  to  which  she  has  a  jast  claim* 


BOOKS  AND  PUBLICATIONS  BECEIVED. 

A  Concise  Manual  of  the  Law  relating  to  Vendors  and  Purchasers 
of  Beal  Property.    Bj  Henry  Seabonrne.    Buitet worths. 

The  Law  relating  to  Trades  Unions.  By  E.  W.  Brabrook,  F.&A. 
Shaw  h  Son. 

The  Elements  of  Roman  Law  by  Grains.  Translated  with  Com^' 
mentaries.    By  Edward  Poste.    London  :  Maomillan^ 

A  Manual  of  the  Laws  affecting  Medical  Men.  By  Gborge 
Glenn,  LL.B.    J.  &  A.  Churchill. 


The  Law  Times. 

The  Law  Journal. 

The  Solicitors  Journal. 

The  Irish  Law  Times. 

The  Canada  Law  Journal. 

The  Local  Courts  and  Municipal  Gazette,  Toronto. 

The  Australian  Jurist 

The  Legal  Gasette,  Philadelphia. 

The  American  Law  Review. 

The  Journal  of  Jurisprudence  and  Scottish  Law  Magazine. 

The  National  Bankruptcy  Register,  U.S. 

The  Pittsburgh  Legal  Journal. 


NOTE. 

We  think  it  right  to  state,  with  reference  io  some  expressions 
used  in  a  notice  of  Mr.  Weightman's  work  on  *' Marriage  and 
Legitimacy,^'  in  our  last  number,  that  we  have  seen  a  letter  ttom 
Lord  Penzance  to  that  gentleman,  in  which  his  lordship  gives  a 
very  favourable  opinion  of  the  work,  and  expresses  the  pleasure 
felt  by  him  in  having  his  name  associated  with  it. — Ed.  L.  M. 
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THE   BOMBAY  BAR  AKD  THB  INDIAN  EYIDENOB  BILL. 

The  Indian  LegislatiTe  Council  are  desirous  of  amending  the  Indian 
Law  of  Evidence,  and,  accordingly,  a  Drafl  Evidence  Bill  has  been 
prepared  by  a  Select  Committee  appointed  for  the  purpose.  This 
Bill,  together  with  an  official  statement  of  its  objects  and  reasons, 
has  been  published  in  the  Indian  Government  Gazette,  and  thus 
the  profession  have  an  opportunity  of  expressing  their  sentiments 
thereon.  This  opportunity  has  been  taken  advantage  of  bv  the  Bar 
of  the  High  Court  of  Bombay,  all  the  members  of  which  have  con- 
curred in  a  petition  to  the  Government  General  praying  that  sections 
140-8  and  158  may  be  omitted  from  the  Bill.  The  sections  are  as 
follows;^ 

'*  140.  If  any  such  question  relates  to  a  matter  not  relevant  to  the 
suit  or  proceeding,  except  in  so  far  as  it  affects  the  credit  of  the 
witness  by  injuring  his  character,  the  witness  shall  not  be  compelled 
to  answer  it,  and  if  he  does  answer  it,  or  refuses  to  answer  it,  no 
evidence  shall  be  given  of  any  such  answer  or  refusal  to  answer  in 
any  subsequent  suit  or  proceeding,  except  a  criminal  prosecution 
of  such  witness  for  giving  false  evidence  by  such  answer. 

'*  141.  No  such  question  as  is  mentioned  in  Section  one  hundred 
and  forty  shall  be  asked  by  any  barrister,  advocate,  attorney,  pleader, 
or  other  agent  without  express  written  instructions  signed  by  the 
party  on  whose  behalf  he  appears,  or  by  the  agent  of  such  party. 

**  142.  When  any  such  question  is  asked  by  any  such  barrister, 
attorney,  pleader,  or  agent,  the  Court  may,  if  it  thinks  fit,  require 
from  the  person  asking  it  the  production  of  such  written  authority, 
and  if  he  does  not  produce  it,  or  if  when  produced  it  appears  to  the 
Court  insufficient  to  authorize  the  question  asked,  the  person  asking 
such  question  shall  be  deemed  to  have  committed  a  contempt  of 
Court ;  but  no  such  barrister,  attorney,  pleader,  or  agent  shall  be 
held  to  have  committed  any  other  offence,  or  to  have  subjected  him- 
self to  any  civil  proceedings  by  asking  any  such  questions. 

'^  143.  The  Judge  may,  if  he  thinks  fit>  take  possession  of  such 
written  instructions,  upon  their  production,  and  write  upon  them  a 
memorandum  identifjing  the  document  as  one  called  for  by  him 
under  the  power  hereby  conferred  upon  him,  and  specifying  the  time, 
place,  and  occasion  on  which,  and  the  person  by  whom,  the  question 
suggested  in  them  was  asked.  The  Judge  shall  sign  such  memo- 
randum with  his  name  and  official  title,  and  deliver  the  instructions 
and  memorandum  to  the  person  of  whom  the  question  was  asked. 
Upon  the  production  in  any  civil  or  criminal  proceeding  of  any 
document  purporting  to  be  such  a  document,  the  Court  shall  presume 
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that  it  18  genDine,  and  that  the  person  signing  it  published  the  im- 
putation suggested  by  it  with  the  intention  of  harming  the  reputation 
of  the  person  of  whom  it  was  asked. 

''  144.  When  any  such  question  is  asked  by  any  party  to  any  suit 
or  proceeding,  the  Judge  may  make  a  memorandum  of  the  question 
or  questions  asked,  and  the  answers  given  to  them,  and  sign  the 
same,  and  give  such  memorandum  to  the  witness  of  whom  such 
question  was  asked. 

'^145.  No  such  instructions  and  no  such  questions  shall  be  deemed 
to  fall  within  any  of  the  exceptions  to  Section  four  hundred  and 
ninety-nine  of  the  Indian  Penal  Code  or  to  be  a  privileged  communi- 
cation merely  because  the  instructions  were  given,  or  because  the 
question  was  asked  under  the  provisions  of  the  Act. 

'*  146.  The  Court  may  forbid  any  questions  or  inquiries  which  it 
regards  as  indecent  or  scandalous,  although  such  questions  or 
inquiries  may  have  some  bearing  on  the  questions  before  the  Court, 
unless  they  relate  to  facts  in  issuCi  or  to  matters  absolutely  neces- 
sary to  be  known  in  order  to  determine  whether  or  not  the  facts  in 
issue  existed. 

"  147.  The  Court  shall  forbid  any  question  which  appears  to  it  to 
be  intended  to  insult  or  annoy,  or  which,  though  proper  in  itself, 
appears  to  the  Court  needlessly  ofiensive  in  form. 

'*  148.  When  a  witness  has  been  asked  and  has  answered  any 
question  which  is  relevant  to  the  inquiry  only  in  so  far  as  it  tends 
to  test  his  veracity  or  credibility,  no  evidence  shall  be  given  to  con- 
tradict him ;  but  if  he  answers  falsely,  he  may  aflerwards  be  charged 
with  giving  false  evidence* 

^*  Exception  1. — If  a  witness  is  asked  whether  he  has  been 
previously  convicted  of  any  crime  and  does  not  admit  it, 
evidence  may  be  given  of  his  previous  conviction. 
'^  Exception  2. — If  a  witness  is  asked  any  question  tending  to 
impeach  his  impartiality,  and  answers  it  by  denying  the 
facts  suggested,  he  may  be  contradicted. 

^'158.  The  Judge  may  ask  any  question  he  pleases  in  any  form 
at  any  time  of  any  witness  about  any  fact  relevant  or  irrelevant,  or 
may  order  the  production  of  any  document  or  thing,  and  neither  the 
parties  nor  their  agents  shall  be  entitled  to  make  any  objection  to 
any  such  question  or  order,  nor,  without  the  leave  of  the  Courts  to 
cross-examine  any  witness  upon  any  answer  given  in  reply  to  any 
such  question. 

<<  Provided  that  this  section  shall  not  authorize  any  Judge  to 
compel  any  witness  to  answer  any  question,  or  to  produce  any 
document  which  under  any  provision  of  this  Act  he  would  be 
entitled  to  refuse  to  answer  or  produce  if  the  question  were  asked 
or  the  document  were  called  for  by  the  adverse  party,  nor  shall  it 
authorize  any  Judge  to  dispense  widi  primary  evidence  of  any  docu- 
ment, except  in  the  cases  hereinbefore  excepted." 

The  Bombay  Bar  object  to  these  sections  on  these  grounds  ;  (1st.} 

That  they  are  an  insult  to  the  Bar ;  (2nd.)  That  their  effect  would 

')  to  place  the  Bar  in  too  great  subserviency  to  the  judge  ;  and  (3rd.) 
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That  the  sections  would,  in  practice,  prod  ace  not  only  anomalous 
but  absolute  miscarriages  of  justice.  We  agree  with  the  language  of 
the  petitioners  in  toio.  If  these  sections  are  introduced  into  the 
Bill,  cross-examination  to  shake  the  credit  of  a  witness  by  injuring 
his  character  will  become  a  thing  of  the  past  in  India.  For  be  it 
observed,  that  by  section  141  a  barrister,  attorney,  pleader,  or  agent, 
is  not  to  ask  any  question  for  the  purpose  of  shaking  the  credit  of  a 
witness  by  showing  his  true  character,  without  written  instructions, 
signed  by  the  party  or  his  agent.  This  alone  would  be  almost 
sufficient  to  knock  the  practice  on  the  head,  for  these  questions  are 
generally  suggested  by  the  witness's  demeanour  while  under  ex- 
amination, or  something  that  he  lets  fall  in  the  course  of  such 
examination,  and  then  how  is  the  advocate  to  get  his  written  instruc- 
tions ;  but  to  ask  the  questions  without  them  would  be  contempt  of 
court.  This  is  bad  enough,  but  section  143  is  worse.  The  written 
instructions  may  be  impounded  by  the  judge,  endorsed  by  him,  and 
delivered  to  the  witness  to  whom  the  question  was  put  The  witness 
may  then  take  criminal  proceedings  against  the  party  or  agent,  whose 
the  instructions  are,  and  the  mere  production  of  the  instructions, 
endorsed  by  the  judge,  is  to  ensure  a  conviction  for  defamation,  under 
the  Penol  Code,  as  a  matter  of  course.  What  agent  or  party  would, 
in  the  face  of  this  section,  put  himself  at  the  mercy  of  the  judge 
by  giving  such  instructions,  and  what  advocate,  in  the  face  of  the 
preceding  section,  would  dare  to  ask  a  question  of  the  kind  alluded 
to  without  such  instructions  ? 

We  emphatically  say  that  these  sections  are  needless.  Any  judge, 
who  knows  his  business,  can  repress  the  abuse  of  cross-examination 
as  the  law  now  stands.  But  there  are  many  judges  in  India,  who 
do  not  know  their  business,  and  with  them  an  advocate  can-*and  as 
a  matter  of  fact  often  does — take  great  liberties.  It  is  admitted  in 
the  official  statement  of  objects  and  reasons  that  it  is  in  their  interests 
that  these  sections  have  been  devised.  We  submit  to  the  considera- 
tion of  the  Indian  Government  whether  instead  of  altering  the  law 
to  meet  the  imperfections  of  some  of  those  who  administer  it,  it  would 
not  be  more  wise  and  reasonable  to  remove  these  imperfections  by 
not  placing  any  man  on  the  Bench  who  has  not  had  the  legal  training 
necessary  for  a  judge.  But  the  root  of  this  evil  lies  beyond  the 
control  of  the  Indian  Government.  As  long  as  the  Civil  Service 
Commissioners  in  England  are  permitted  to  make  the  cramming  up 
of  a  few  law  books  for  the  purposes  of  examination  a  substitute  for 
the  proper  legal  education  of  the  selected  candidates  for  the  Indian 
Civil  Service,  so  long  will  the  Indian  Government  be  deprived  of 
the  power  of  placing  men  technically  trained  for  the  purpose  upon 
the  Indian  Bench. 

THE  COURT  OF   ADMIRALTT  AND  THE  JODICATUBB  COMMISSION! 

The  following  is  a  memorial  of  the  Association  of  Chambers  of 
Commerce  of  the  United  Kingdom   to   Her    Majesty's    Judicature 
Commissioners : — 
That  the  jurisdiction  of  the   High  Court  of  Admiralty,  as  %t 
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preeent  administered)  is  a  serious  evil  to  the  mercantile  marine 
of  Great  Britain  and  of  all  foreign  nations,  in  consequence  of 
the  great  expense  of  prosecuting  or  defending  a  suit,  and  of  the 
long  delaj,  not  unfreq«entlj  extending  over  years,  that  is  incurred 
before  a  decision  is  given.  Foreigners  who  are  owners  of  ships  or 
cargoes  subject  to  a  suit  in  the  Court  of  Admiralty  labour  under 
peculiar  disadvantages.  A  foreign  ship  or  cargo  may  be  the  subject 
of  a  suit  in  the  Court  of  Admiralty  for  salvage,  for  example,  and  may 
be  seized  under  a  writ  of  that  Court.  In  order  that  the  property 
may  be  released  it  is  necessary  that  bail  be  given  for  double  the 
amount  claimed,  to  cover  the  claim  and  costs,  the  full  costs  being 
thus  secured  to  the  claimant,  no  security  whatever  on  the  other  hand 
being  given  to  the  foreigner  for  costs  in  case  the  suit  should  fail* 
The  suit  may  then  be  conducted  in  the  High  Court  of  Admiralty  in 
London,  and  the  hearing  be  deferred  for  many  months,  the  foreigner, 
bis  captain,  and  his  crew  being  absent,  and  the  advantages  of  oi-al 
evidence  being  lost  to  them.  The  suit  may,  in  consequence  of  the 
long  vacation,  when  the  Court  does  not  sit  for  three  months,  remain 
undecided  for  many  months,  and  after  a  decision  in  the  High  Court 
of  Admiralty  may  be  carried  to  the  Court  of  Appeal,  which  may 
leave  it  undecided  for  an  indefinite  time.  Bail  having  been  given, 
the  shipowner  is  liable  for  the  full  amount  during  the  whole  of  that 
time,  to  his  great  inconvenience  and  loss,  and  eventually,  supposing 
the  decision  to  be  in  his  favour,  heavy  costs  had  been  incurred  which 
he  finds  it  impossible  to  recover  from  persons  who  have  not  them- 
selves been  called  upon  to  give  any  security.  In  the  case  of  all 
shipowners  this  amounts  to  a  denial  of  justice,  but  in  the  case  of 
foreign  shipowners,  who  are  compelled  to  procuro  bail  for  ship  and 
cargo  while  the  suit  is  pending  on  their  credit  in  England,  at  great 
expense,  such  a  dread  of  the  British  courts  of  justice  is  engendered 
that  a  shipowner  will  prefer  to  submit  to  nearly  any  extortion  rather 
than  resort  to  them.  Great  encouragement  is  thus  given  to  extor- 
tionate demands,  and  to  the  practice  now  prevalent  of  seizing  ships 
imder  a  writ  of  the  High  Court  of  Admiralty  for  large  amounts  to 
aatisfy  claims  for  salvage  services  real  or  pretended.  Your  memo- 
rialists  submit  that  such  a  state  of  the  law  is  neither  just  nor 
consistent  with  the  interests  of  a  nation  like  Great  Britain,  possess- 
ing the  largest  mercantile  marine  of  any  country ;  and  your  memo- 
rialists respectfully  urge  that  such  alterations  may  be  made  in  the 
law  and  its  administration  as  will  secure  an  equitable  and  an 
expeditious  settlement  of  cases  submitted  to  the  High  Court  of 
Admiralty. 

Signed  on  behalf  of  the  Association, 

Sampson  S.  Lloyd,  Chairman. 

To  which  the  following  reply  has  been  drawn  np  by  the  registrar 
of  the  Court  of  Admiralty  : — 

"  The  first  paragraph  in  the  memorial  U  In  these  terms  :—'  That 
the  jurisdiction  of  the  High  ^(^^x^  pf  Admiralty  as  at  present  ad- 
ministered  is  a  serious  evil  ^q  t^ie  mercantile  marine  of  Great  Britain 
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aad  of  all  foreign  natioDfl,  in  oonsequenoe  of  the  great  expense  of 
proeeeating  or  defending  a  euit,  and  of  the  long  delay,  not  nnfre- 
quentlj  extending  over  years,  that  is  incurred  before  a  decision  is 
given.' 

*'  And  first  as  to  the  expense.  It  is  not  very  easy  to  compare  the 
cost  of  a  proceeding  in  the  High  Court  of  Admiralty  with  that  in 
the  other  Superior  Courts.  I  stated  in  a  former  paper,  which  I  laid 
before  the  CommissioD,  that  the  average  amount  of  a  bill  of  costs  in 
a  contested  cause  in  the  Court  of  Admiralty  was  from  60/.  to  150/.  on 
each  side.  Cases  of  course  there  are  in  which  the  costs  are  much 
larger,  but  I  am  now  speakiug  only  of  the  aversge.  Whether  this  is 
more  or  less  than  for  the  trial  of  a  similar  case  in  a  Court  of  Common 
Law  I  do  not  know.  I  can  only  say  that  both  counsel  and  solicitors 
frequently  complain  to  me  that  the  fees  allowed  to  them  in  the  Court 
of  Admiralty  are  much  lower  than  in  the  Courts  of  Common  Law  ; 
and  as  the  causes  are  generally  heard  in  the  Court  of  Admiralty  on 
the  day  lor  which  they  are  appointed,  and  the  expenses  of  the 
witnesses  must  consequently  be  less,  I  can  hardly  understand  how 
the  costs  can,  on  the  whole,  be  greater. 

'^But,  secondly,  as  to  the  alleged  delay,  <not  unfrequently,'  as  it 
is  said,  '  extending  over  years,'  I  will  only  say  that  it  has  no  founda- 
tion  in  fact,  as  a  reference  to  the  judicial  statistics  will  very  clearly 
show.  From  the  statistics  for  the  years  1867,  1868, 1869,  and  1870, 
it  will  be  seen  that*- 

"(1.)  Of  the  causes  pending  in  the  Court  of  Admiralty  at  the  end 
of  1866, 

2  had  been  instituted  in  1864 

29  „  „  1865 

All  the  rest  had  been  commenced  in  1866 

^'  (2.)  Of  the  causes  pending  at  tiie  end  of  the  year  1867, 

8  had  been  instituted  in  1865 

23  „  ,,  1866 
All  the  rest             „            „  1867 

**  (8.)  Of  the  cau£es  pending  at  the  end  of  the  year  1868, 

2  had  been  instituted  in  1866 

24  „  „  1867 
All  the  rest               „            „          1868 

**  (4.)  Of  the  causes  pending  at  the  end  of  the  year  1869, 

6  had  been  instituted  in  1867 
23  „  „  1868 

All  the  rest  „  „  1869 

**  Instead,  therefore,  of  causes  ''  not  unfrequenily  extending  over 
years/'  I  may  say  that  it  rarely  happens  that  a  case  is  not  disposed 
of  within  the  year  in  which  it  is  instituted.  And  seeing  that,  from 
the  very  nature  of  the  suits,  evidence  has  often  to  be  obtained  from 
distant  parts  of  the  world,  and  that  the  moveable  character  of  the 
property  which  is  the  subject  of  the  suits,  and  the  migratory  habits 
of  seamen  who  are  the  principal  witnesses,  occasionally  render  some 
delay  unavoidable,  I  do  not  think  that  the  charge  of  unnecessary 
delay  ean  fairly  be  l»'ought  against  the  Court.    I  will  add  that,  when 
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both  parties  are  anions  to  press  a  case  to  a  hearing,  and  the  wit- 
nesses are  in  the  country,  even  an  important  damage  case  can  be 
and  is  occasionallj  heard  within  a  few  days  of  the  occurrence  of 
the  collision,  and  yery  frequently  within  a  few  weeks.  I  doubt 
whether  there  is  any  court  in  the  kingdom  which  could  say  more. 

*^  The  next  paragraph  of  the  memorial  seems  to  be  intended  to 
prove  that  '  foreigners,  who  are  owners  of  ships  or  cargoes,  subject 
to  a  suit  in  the  Court  of  Admiralty,  labour  under  peculiar  dis- 
advantages,' but  the  sentence  is  so  obscure  and  involved  that  I 
have  some  doubt  whether  I  rightly  understand  what  are  the  '  peculiar 
disadvantages'  under  which  foreigners  labour.  It  can  hardly  be 
because,  as  it  is  said,  their  vessels  or  cargoes,  to  which  salvage 
services  have  been  rendered,  are  liable  ^  to  be  seized  under  a  writ  of 
the  court,'  for  that  is  not  a  disadvantage  peculiar  to  foreigners,  but 
is  shared  equally  by  all  British  subjects  ;  it  is  one  of  those  necessities 
which  are  no  doubt  hardships  to  those  who  are  desirous  of  evading 
payment  of  their  obligations.  I  also  pass  over  the  statement  that '  it 
is  necessary  that  bail  should  be  given  for  double  the  amount  claimed,' 
for  it  is  simply  untrue.  Bail  is  certainly  given  by  two  sureties,  in 
accordance,  as  I  believe,  with  the  practice  of  all  other  courts,  but 
only  in  the  amount  claimed. 

^*  What  the  memorialists  mean  by  the  next  sentence,  that  ^  the 
hearing  may  be  deferred  for  many  months,  the  foreigner,  his  captain, 
and  his  crew,  being  absent,  and  the  advantage  of  oral  evidence  being 
lost  to  them,'  I  am  utterly  at  a  loss  to  understand.  Whether  it  is 
meant  to  imply  that  it  is  a  hardship  that  the  cause  should  be  deferred 
for  many  months  because  the  foreigner,  his  captain,  and  crew,  are 
absent ;  or  whether  that  the  cause  is  heard  after  many  months  in 
the  absence,  or  without  taking  the  evidence,  of  the  foreigner,  his 
master,  and  crew;  or  whether  it  means  that  the  foreigner,  his  master, 
and  crew,  are  not  allowed  to  give  oral  evidence,  whilst  his  opponent 
is  ;  or  whether,  in  fact,  it  was  ever  intended  to  have  any  meaning  at 
all,  I  am  quite  unable  to  say.  I  will  only  observe  that  there  is  no 
court  in  the  kingdom  which  affords  such  facilities  for  the  examination 
of  witnesses  as  the  Court  of  Admiralty.  It  accepts  affidavits,  if  it 
is  more  convenient  to  the  parties  to  have  the  case  heard  on  written 
evidence.  It  examines  in  open  court,  or  before  an  examiner  in 
chambers,  any  witnesses  who  cannot  b^  convenienUy  detained  until 
the  hearing  of  the  cause;  and  it  appoints  a  special  day  for  the  hearing 
and  generally  hears  it  on  that  day;  in  fact,  it  takes  evidence  in  any 
form  or  shape  which  may  be  most  convenient  to  the  parties  litigant 

'*  The  next  complaint,  that  the  Court  does  not  sit  for  three  months 
during  the  Long  Vacation,  is  one  that  might  equally  be  addressed  to 
the  other  superior  Courts  of  law ;  it  remains,  however,  to  be  seen 
whether,  in  the  event  of  a  real  emergency  for  it,  the  judge  would  not 
sit  during  the  Long  Vacation.  In  one  respect,  however,  it  does  differ 
from  the  other  superior  Courts ;  although  the  Court  itself  does  not 
sit,  its  offices  remain  open  during  tiie  whole  of  the  vacations;  all 
chamber  business,  motions,  references,  taxation  of  bills,  and  all 
oth^r  office  business  go  on  as  usual^  necessitating  the  attendance 
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bare  either  of  myself  or  fd  the  assistaniHregistrar.  I  om  only  say 
that  I  should  be  quite  willing  to  see  more  alteration  in  this  respect. 

**  As  to  the  delays  in  the  Court  of  Appeal,  although  it  is  quite 
true  that,  of  late,  appeals  have  not  been  heard  quite  so  expeditiously 
as  they  used  to  be,  I  think  that,  even  now,  the  jkime  occupied  in 
hearing  an  appeal  would  contrast  favourably  with  the  time  occupied 
in  hearing  an  appeal  from  a  Court  of  Common  Law. 

**•  Last  of  all,  we  come  to  what  seems  to  be  the  chief  complaint, 
and  a  more  extraordinary  one  I  do  not  think  was  ever  before  ad- 
vanced. Lest,  however,  I  should  be  accused  of  misrepresenting  the 
memorialists,  I  will  quote  the  words.  The  memorial  says : — '  Bail 
having  been  given,  the  shipowner  is  liable  for  the  full  amount  during 
the  whole  of  that  time,  that  is  to  say,  until  the  final  decision  is  given, 
.  to  his  great  inconvenience  and  loss ;  and  eventually,  supposing  the 
decision  to  be  in  his  favour,  heavy  costs  have  been  incurred,  which 
he  finds  it  impossible  to  recover  from  persons  who  have  not  them- 
selves been  called  upon  to  give  any  security/  Now,  I  would  ask 
what  it  is  that  the  memorialists  complain  off  Is  it  that  the  foreign 
defendant  is  compelled  to  give  bail  ?  or  is  it  that  the  British  plaintiff 
Ia  not  compelled  to  do  so?  Do  the  memorialists  contend  that  a 
foreigner,  to  whose  ship  and  cargo  very  important  salvage  services 
may  have  been  rendered  by  British  subjects,  shall  be  at  liberty  to 
remove  his  property  from  the  country  without  giving  bail,  and  thus 
derive  the  salvors  of  all  compensation  for  their  services  ?  Or  do 
they  mean  that  no  British  plaintiff  shall  be  entitled  to  institute  a  suit 
for  salvage  until  he  has  given  bail  to  the  foreign  owner,  whose  vessel 
he  may  have  saved  from  destruction?  Is  this  what  is  contended? 
I  speak  here  only  of  a  British  plaintifi^,  for  if  tlxe  plaintiff  is  a 
foreigner  he  is  bonnd,  if  required,  to  give  bail  to  answer  the  defend- 
ant's costs;  that,  however,  is  not  a  rule  peculiar  to  the  Court  of 
Admiralty,  but  one,  I  believe,  that  prevails  in  all  courts,  and  for  this 
reason,  that,  if  the  plaintiff  be  a  person  domiciled  in  this  country,  he 
is  within  the  jurisdiction  of  the  court,  and  the  court  can,  therefore, 
enforce  against  him  any  decree  for  costs;  but,  if  he  be  domiciled 
abroad,  the  court  has  no  power  to  caiTy  into  effect  any  decree  for 
costs  which  it  may  pronounce  against  him. 

^*  The  statement  that  a  shipowner  will  prefer  to  submit  to  nearly 
any  extortaon  rather  than  resort  to  a  British  court  of  justice^  by 
which,  I  presume,  is  meant  the  Court  of  Admiralty,  that  great 
encouragement  is  thus  given  to  extortionate  demands,  and  that  a 
practice  now  prevails  of  seizing  ships^  under  a  writ  of  the  High 
Court  of  Admiralty,  for  large  amounts,  to  satisfy  claims  for  salvage 
services,  real  or  pretended,  is,  I  venture  to  think,  utterly  unfounded. 
As  a  fact,  the  Court  of  Admiralty  now  exercises  jurisdiction  iu 
Sidvage  cases  only  where  the  services  have  been  very  great,  or  the 
property  is  of  large  value;  all  cases  in  which  the  amount  of  the  claim 
does  not  ^exceed  800/.  being  within  the  jurisdiction  of  the  County 
Courts.  I  will  add,  however,  that  if  salvors  do  frequently  place  too 
high  a  value  on  their  services,  owners,  on  the  other  hand,  according 
to  my  experience,  are  often  only  too  ready  to  underrate  them* 
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*^1  should  be  sorry  to  say  anything  which  cottld  be  considered  as 
personally  offensive  to  those  who,  perhaps,  in  all  good  faith,  have 
made  themselyes  parties  to  this  memorial,  but  a  more  foolish  one  I 
do  not  think  that  it  has  ever  before  been  my  lot  to  see*  Either  the 
author  of  it  knew,  or  he  did  not  know,  what  he  was  saying.  If  he 
did  know,  he  has  stated  what  he  must  have  known  to  be  untrue ;  if 
he  did  not  know,  he  had  no  right  to  say  what  he  has  done. 

*'H.  C.  EOTHEBY. 

*^  Admiralty  Begistty,  Doctors'  Commons. 
"July  20th,  1871." 

THE  GRAND  JUBT  STSTKX. 

At  the  Middlesex  Sessions  recently  the  foreman  of  the  jury  handed 
in  the  following  presentment : — 

*'  We,  the  grand  jurors,  assembled  this  26th  day  of  September,  1871, 
in  the  Sessions  House,  Olerkenwell  Green,  in  the  coanty  of  Middlesex, 
beg  respectfully  to  offer  this  presentment  to  the  presiding  judge,  and 
request  that  his  lordship  will  forward  the  document  to  Her  Majesty's 
Secretary  of  State  for  the  Home  Department.  We  beg  to  suggest  that 
while  the  office  of  grand  jury  may,  when  the  committing  justices  are 
unpaid  magistrates — gentlemen  not  trained  to  a  knowledge  of  the  law 
— ^be  rigidly  maintained,  in  all  cases  in  which  the  committing  justices 
are  stipendiary  magistrates — an  efficient  body  of  men — grand  juries 
may  be  abolished,  inasmuch  as  in  such  instances  the  said  juries 
are  worse  than  useless;  for  the  compulsory  attendance  of  jurors 
occasions  them  not  merely  personal  inconyenience,  but  ofltimes 
pecuniary  loss.  We,  the  undersigned  grand  jurors,  earnestly  solicit 
the  attention  of  the  Home  Secretary  to  the  above  irritating 
grievance." 

This  was  signed  by  the  whole  of  the  grand  jury.  The  judge 
said  he  would  take  care  that  the  request  of  the  grand  jury  should 
be  attended  to. 

SOOIiX  8GISNCB  GONaBBBB. 

The  Social  Science  Congress  was  held  at  Leeds,  from  the  4th  to 
the  11th  of  October,  under  the  presidency  of  the  Right  Hon.  Sir 
John  Pakington,  Bart,  M.P.,  G.C.B.  The  Jurisprudence  Depart- 
ment was  presided  over  by  W.  Vernon  Harcourt,  Esq.,  Q.O.,  M.P., 
who  gave  an  address,  in  which  he  dwelt  at  length  on  the  land 
question,  legal  education,  reform  of  Statute  Law,  constant*  session  of 
Courts  of  Law,  official  referees,  circuits,  local  jurisdiction.  County 
Courts,  the  subordinate  staff  of  the  courts,  the  administrative  staff  of 
the  courts,  judicial  organisation,  new  Appellate  Court,  office  of  Lord 
Chancellor,  and  Courts  of  First  Instance. 

The  following  were  the  special  questions  for  discussion  in  the 
Jurispradence  Department  :---{l.)  What  steps  ought  to  be  taken 
to  establish  a  better  system  of  legal  education  ?  (2.)  What  is  the 
best  constitution  of  Local  Courts,  and  what  should  be  their  jurisdic* 
diction  ?  (3.)  What  alterations  are  expedient  in  the  laws  relating 
to  the  devolution  and  transfer  of  land?    Mr.  Arthur  Hobhoase, 
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Q.C.,  Mr.  Serjeant  Cox,  Mr.  Jacob  Waley,  ProfeBSor  Leone  Levi, 
Mr.  Daniel,  Q.C.,  Mr.  Serjeant  Pulling,  Dr.  Bjalls,  and  others,  read 
papers  on  these  subjects.     The  discussions  were  well  attended. 

In  the  Repression  of  Crime  Section,  the  special  questions  were  as 
follows  : — (1.)  How  far  ought  the  cellular  system  of  imprisonment  to 
be  adopted,  and  how  does  it  necessarily  interfere  with  productive 
labour  f  (2.)  By  what  principles  ought  the  amount  of  punishment, 
other  than  capital,  to  be  regulated?  (3.)  By  what  measures  may 
the  trading  in  stolen  property,  whether  by  purchasing  it  or  receiving 
it  in  pledge,  be  most  effectually  prevented?  Lord  Teignmouth 
presided  over  this  section,  which  was  also  well  attended. 

METBOPOLITAN  AND  PBOTIKCIAL  LAW  ASSOGIATIOK. 

This  Association  commenced  its  annual  session  in  Newcastle,  on 
Tuesday,  October  10,  under  the  presidency  of  Mr.  Lewis  Fry,  of 
Bristol.  Papers  on  various  legal  subjects  were  read  and  discussed, 
among  which  were,  "Professional  Remuneration,"  by  W.  J. 
Cooper,  "Legal  Education,"  by  Messrs.  Johnson  and  Jevons,  "Law 
of  Bankruptcy,"  by  W.  Gill.  The  Association  will  meet  in  London 
next  year.  At  the  conclusion  of  the  business,  the  Solicitors'  Bene- 
volent Association  held  its  half  yearly  general  meeting,  at  which 
a  numerous  attendance  of  solicitors  was  present. 

COLONIAL  queen's  COUNSEL. 

The  distinction  of  Queen's  Counsel  has,  for  the  first  time  in  any 
colony,  been  conferred  on  two  gentlemen  practising  at  the  Australian 
Bar.  It  appears  that  so  far  back  as  1857,  power  was  given  to  the 
Governor  in  Council  to  create  new  Queen's  Counsel  on  the  recom- 
mendation of  the  principal  law  officer  of  the  Crown,  yet  no  appoint- 
ment up  to  this  had  been  conferred.  The  following  is  an  extract 
from  a  letter  from  the  Attorney-General  at  Melbourne  to  one  of 
the  gentlemen  proposed  to  be  invited  to  take  silk : — 

"  No  Queen's  Counsel  have  hitherto  been  nominated  in  this  colony. 
I  believe  that  such  appointments  would  be  acceptable  to  the  pro- 
fession, and  would  prove  beneficial  to  the  Bar  by  bringing  it  into 
closer  correspondence  with  the  state  in  which  the  profession  exists 
at  home.  But  if  Queen's  Counsel  are  to  be  introduced  here,  I  think 
that  care  must  be  taken  that  the  office  shall  exist  in  reality  as  well 
as  in  name ;  and  that  the  conditions  which  are  understood  to  be 
attached  to  the  office,  and  which  may  in  some  cases  be  felt  to  be 
onerous,  shall  be  accepted  together  with  the  title  of  distinction.  A 
silk  gown  is,  I  believe,  always  given  at  home  on  the  understanding 
that  it  is  to  be  retained  for  life,  or  given  up  only  under  special  and 
unforeseen  circumstances.  A  Queen's  Counsel,  moreover,  is  for- 
bidden by  the  professional  usage  to  practise  in  inferior  courts^  to 
draw  pleadings,  and  generally  to  undertake  business  which  commonly 
falls  to  the  share  of  the  junior  members  of  the  profession.  I  am 
aware  that  their  Honours,  the  Judges  of  the  Supreme  Court,  concur 
in  the  opinion  that  these  and  all  other  obligations  attached  to  the 
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office  of  Queen's  Connsel  in  England  and  Ireland  oaght  to  be  ob« 
Bcrved  and  enforced  in  Victoria.  GonBidering  the  extensive  juris- 
diction at  present  possessed  by  the  Courts  of  Mines,  and  the  great 
importance  of  many  of  the  suits  brought  in  them,  I  think  that  these 
Courts  should,  so  long  as  they  continue  to  be  constituted  as  they 
now  are,  be  an  exception  to  the  general  rule,  which  forbids  a  Queen's 
Counsel  to  practise  in  an  inferior  court." 

In  accordance  with  these  views,  and  subject  to  the  following 
regulations,  Mr.  R.  D.  Ireland  and  Mr.  A.  Michie  accepted  the 
office  of  Queen's  Counsel : — 

"(1.)  Except  in  the  case  of  barristers  who  shall  have  held  the 
office  of  Attorney-  or  Solioitor-General,  no  barrister  shall  be  appointed 
Her  Majesty's  Counsel,  except  on  the  recommendation  of  the  Chief 
Justice  to  the  Governor-in-Council. 

"(2.)  On  every  such  appointment  the  usual  fee  of  five  guineas 
shall  be  paid  for  the  patent  at  the  office  of  the  Chief  Secretary. 

'*  (3.)  For  every  license  to  appear  against  the  Crown  in  cases  in 
which  the  services  of  any  of  Her  Majesty's  Counsel  may  be  dispensed 
with,  a  fee  of  one  guinea  shall  be  paid  at  the  same  office. 

'^  (4.)  That  a  copy  of  these  regulations  be  forwarded  by  tbo 
Attorney- General  to  his  Honour  the  Chief  Justice.'' 

SIR  HUGH  HILL. 

The  death  of  Sir  Hugh  Hill,  Knight,  formerly  one  of  the  judgcl 
of  Her  Majesty's  Court  of  Queen's  Bench,  took  place  at  the  Roya. 
Crescent  Hotel,  Brighton,  on  October  12,  at  the  age  of  70  years 
The  deceased  gentleman  was  the  son  of  the  late  James  Hill,  Esq., 
of  Graigue,  county  Cork,  by  Mary,  daughter  of  Hugh  Norcott,  Esq., 
of  Springfield,  in  the  same  county,  and  was  bom  at  Graigue  in  1802. 
He  entered  Trinity  College,  Dublin,  in  November,  1816,  and 
graduated  B.A.  there  in  1821.  He  commenced  practice  in  Loudon 
as  a  special  pleader  below  the  Bar  in  1827,  and  continued  as  such 
till  called  to  the  Bar  by  the  Hon.  Society  of  the  Middle  Temple,  on 
the  29th  of  January,  1841.  He  then  joined  the  Northen  Circuit, 
aud  after  ten  years'  practice  at  the  Bar  was  created  a  Queen's 
Counsel  in  1851,  in  the  same  year  that  Sir  John  Mellor  and  the  late 
Sir  William  Atherton  received  their  silk  gowns.  In  the  following 
year  he  was  appointed  a  bencher  of  the  Middle  Temple,  and  in  1858, 
^n  the  resignation  of  Sir  John  Taylor  Coleridge,  Mr.  Hill  was 
nominated  to  succeed  him  as  a  judge  of  the  Court  of  Queen's  Bench, 
which  tribunal  then  consisted  of  Lord  Campbell  as  Chief  Justice,  and 
Sir  William  Wightman,  Sir  William  Erie,  Sir  Charles  Crompton, 
and  Sir  Hugh  Hill  as  puisne  judges.  During  the  short  time  that 
his  health  permitted  him  to  retain  his  seat  on  the  Bench  he  displayed 
judicial  abilities  of  the  highest  order,  and  probably  no  judge  has, 
during  so  short  a  career,  established  a  higher  reputation.  1^  1861 
he  was  compelled,  by  the  state  of  his  health,  to  resign  his  seat  on 
the  Bench.  Sir  Hugh  Hill  married,  in  1831,  Audley  Greorgiana 
Anne,  the  eldest  daughter  of  the  late  Richard  Holden  Webb,  Esq., 
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fbrmerlj  lieutenant  in  the  Grenadier  Guards,  and  afterwards  for 
many  years  Controller  of  the  Customs. — Solicitors'  Journal, 

CHIEF  JUSTICE  NORMAN. 

Thb  late  John  Fasten  Norman,  Acting  Chief  Justice  of  the  High 
Court  of  Judicature,  at  Calcutta,  who  died  on  September  21,  from 
wounds  received  at  the  hands  of  an  assassin  on  the  previous  day, 
was  the  eldest  son  of  the  late  John  Norman,  Esq.,  of  Claverham 
House,  Somerset,  by  his  second  wife  Sarah  Elizabeth,  daughter 
of  the  Bey.  Henry  Pazton,  of  Baythorne,  Essex.  He  was  born 
in  1819,  and  was  consequently  in  the  fifty-second  year  of  his 
Age.  He  was  educated  at  Exeter  College,  Oxford,  where  he 
graduated  B.A*  in  1841,  and  proceeded  M.A.  in  1844.  On 
leaving  college  he  entered  the  chambers  of  a  special  pleader,  and 
practised  in  that  capacity  for  several  years.  He  was  called  to 
the  Bar,  at  the  Inner  Temple,  in  Michaelmas  Term,  1852.  For 
six  years  from  1856,  he  used  to  report  cases  in  the  Court  of 
Exchequer,  in  conjunction  with  Mr.  E.  T.  Hurlstone.  Nine  years 
ago,  during  the  administration  of  Lord  Palmerston,  on  the  establish- 
ment of  High  Courts  of  Judicature  in  India,  Mr.  Norman  was  one 
of  the  barrister-judges  appointed  to  a  seat  on  the  Calcutta  Bench. 
This  post  he  owed  to  the  liberality  of  Sir  William  Erie,  but  it  is  said 
that  it  was  not  without  some  hesitation  that  he  accepted  it,  for  he 
had  had  the  offer  twice  before,  and  was  getting  into  a  very  good 
business.  He  continued  to  exercise  his  judicial  functions  till  kis 
untimely  death  ;  and  one  who  knew  him  well,  in  writing  of  him, 
says,  "  many  people  know  how  profound  a  lawyer  is  taken  away 
from  us,  but  few  know  better  than  the  present  writer  how  many 
virtues  distinguished  the  man  :  he  was  peculiarly  gentle,  kind,  and 
courteous,  though  never  flinching  from  his  own  opinion.*'  A  few 
months  ago  he  was  appointed  to  act  as  Chief  Justice  during  the 
absence  of  Sir  Richard  Couch,  and  it  was  reported  that  he  would 
succeed  to  the  Chief  Justiceship  on  the  expected  retirement  of  the 
latter.  Besides  the  series  of  law  reports  known  as  ^*  Hurlstone  and 
Norman's,"  published  in  conjunction  with  Mr.  Hurlstone,  he  was  the 
author  of  a  treatise  on  the  "  Law  of  Copyright  with  respect  to 
Sculptures,"  which  appeared  in  1851,  and  in  1853  he  published  a 
treatise  on  '*  Letters  Patent,"  showing  the  recent  amendments  in  the 
law  respecting  them.  Mr.  Norman  married  about  the  year  1855 
the  lady  who  is  now  his  widow,  but  by  whom  he  has  no  issue.  The 
funeral  of  the  deceased,  which  was  at  the  public  cost^  was  one  of  the 
most  impressive  that  can  be  remembered  in  Calcutta ;  every  place 
of  business  was  closed,  and  every  housetop  crowded,  and  all  the 
roads  leading  to  the  cemetery  were  lined  with  people. 

MB.   SERJSAI9T  WOOLBTCH. 

The  name  of  Humphrey  William  Woolrych  is  familiar  to  our  readers. 
His  published  legal  works  are  many,  and  treat  of  a  variety  of  sub- 
jects— the  law  of  ways,  lights,  sewers,  waters,  party  walls,  fences, 
te.    We  oarselvei  lose  in  him  a  valued  contributor.    Tb"*  ^""^ 
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world  knew  him  as  the  aathor  of  **  The  life  of  Jefinee,'*  and  the  more 
famous  and  morereeentwork,  '*  The  Lives  of  the  Eminent  Serjeants." 
Serjeant  Woolrych,  who  died  in  Jul/  last,  was  born  in  1794,  and 
was,  therefore,  in  his  seyentj-seyeDth  year.  He  came  of  a  good  old 
family,  haying  landed  estates  in  Shropshire  and  Hereford,  which  his 
father  gave  up,  in  order  to  reside  at  his  estate  at  Croxley,  Hertford- 
shire. The  Serjeant  was  educated  at  Eton,  and  St.  EMmnnd  Hall, 
Oxford,  and  was  called  to  the  Bar  in  1820,  aAer  spending  some  time 
in  the  Chambers  of  the  once  famous  Special  Pleader,  Mr.  Abram, 
where  his  fellow  pupils  were  the  late  Mr.  Justice  Crowden,  and  the 
present  Lord  Chief  Baron  Kelly.  Unlike  them,  he  was  never  in 
large  practice  at  the  Bar,  but  his  learning,  good  sense,  and  good 
feeling  always  showed  to  advantage.  It  is  remarkable  that,  fifty 
years  ago,  he  denounced  capital  punishment  in  a  collection  of  tales, 
entitled,  "Our  Island,"  "The  Lunatic,"  "The  Forger,"  *«The 
Horse-Stealer,"  he.  Serjeant  Woolrych,  in  his  domestic  circle,  was, 
we  know,  remarkably  beloved.  In  the  ranks  of  the  legal  profession, 
on  the  magisterial  bench,  in  his  county  Hertfordshire,  at  his  own 
hospitable  board  in  London,  and  in  social  life  generally,  he  was 
beloved  anl  esteemed  as  a  good  specimen,  now  rapidly  becoming 
more  scarce,  of  the  old-fashioned  English  Grentleman. 


APPOINTMENTa 

The  Right  Hon.  Sir  Alexander  J.  Cockburn,  Bart.,  has  been  appointed 
Arbitrator,  on  the  part  of  Her  Majesty,  pursuant  to  the  stipulations  of  the 
Washington  Treaty,  relating  to  the  settlement  of  the  Alabama  Claims. 

Mr.  Kussell  Gurney,  Q.C.,  M.P.,  Recorder  of  London,  at  the  request  of 
the  Government,  has  proceeded  to  America  to  settle  the  legal  details  of  the 
Treaty  of  Washington,  and  Mr.  A.  A.  Olive,  barrister-at-law,  has  been 
appointed  to  assist  Mr.  Gurney  in  the  lesal  matters  arising  out  of  the 
Claims.  Mr.  Thomas  Chambers,  Q.C.,  M.P.,  common  serjeant,  has  been 
appointed  by  the  Court  of  Common  Coundl  to  act  as  Deputy  Recorder  of 
the  City,  during  the  absence  of  Mr.  Russell  Gurney. 

The  honour  of  knighthood  has  been  conferred  on  Mr.  James  Jell  Chalk, 
barrister-at-law,  late  Secretary  to  the  Ecclesiastical  Commissioners  of  England, 
and  upon  Mr.  Robert  Stuart,  Q.C.,  Chief  Justice  of  the  High  Court  of 
Judicature  for  the  north-west  provinces  of  Fort  William. 

Mr.  Serjeant  Tindal  Atkinson,  Judge  of  the  Welsh  County  Court  (Circuit 
28),  has  been  appointed  Judge  of  the  Yorkshire  {West  Riding)  County 
Court  (Circuit  12),  in  the  place  of  Mr.  Stansfield,  resigned,  and  Mr.  Homer- 
sham  Cox  has  been  selected  to  fill  the  vacancy  caused  by  the  removal. 

Mr.  R.  N.  Phillips  has  been  appointed  Recorder  of  Pontefract. 

Mr.  Woodford  Ffooks  has  been  appointed,  by  the  Recorder  of  Bristol 
(Mr.  Montague  Bere,  Q.C.),  to  be  Deputy  Judge  of  the  Tolzey  Court  of  that 
City,  in  the  room  of  the  late  Mr.  J.  U.  Wadham. 

Mr.  George  Prin^le,  barrister-at-law,  has  been  appomted  Secretanr  to 
the  Ecclesiastical  Commissioners,  for  England,  and  the  Church  Estate  Com- 
missioners,  in  the  place  of  Mr.  J.  J.  Cbalk,  resigned. 

Mr.  J.  Cornelius  Dowd,  barrister-at-law,  has  been  appointed  one  of  the 
Commissioners  to  carry  into  efiect  the  provisions  of  the  Army  Regulation 
Act  irith  respect  to  the  abolition  of  the  purchase  of  Commissions. 

Mr.  William  H.  Lord  has  been  appomted  Beyising  Banister  for  the 
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Western  division  of  the  connty  of  Essex;  Mr.  Fojnton  Figott  for  tbe 
western  diTision  of  the  county  of  Stafford ;  Mr.  Edward  Flatt  for  the  county 
of  Dorset  and  borough  of  Wareham ;  Hon.  G.  0*  Yemon  for  county  of 
Cambriclge  and  Isle  of  Ely. 

Mr.  W.  B.  Ross,  iiolicitor,  has  been  appointed  Coroner  for  the  county  of 
Suffolk;  Mr.  Edward  Bygott,  solicitor,  Registrar  of  the  Wem  County 
Court ;  Mr.  Richard  Brice,  solicitor,  Clerk  to  the  Bumham  Local  Board  of 
Health ;  Mr.  George  Allen,  solicitor.  Treasurer  of  the  county  of  Middlesex ; 
Mr.  Charles  Bishop,  solicitor,  Registrar  of  the  County  Court  of  Oxford ; 
Mr.  Frederick  Westell,  solicitor.  Registrar  of  the  Witney  County  Court ; 
Mr.  G.  Henry  Saunders,  solicitor.  Town  Clerk  of  Chipping  Norton ;  Mr. 
Thomas  Heard,  solicitor,  Clerk  of  the  Feace  for  the  borough  of  Wigan ; 
Mr.  Thomfs  Cousins,  solicitor,  Clerk  to  the  Justices  of  the  borough  of 
Portsmouth ;  Mr.  Thomas  Danger,  solicitor.  Clerk  of  the  Feace  for  the  city 
of  Bristol,  vacant  by  the  death  of  Mr.  J.  D.  Wadham,  and  Mr.  H.  G.  R. 
Davies,  solicitor.  Registrar  of  the  Southam  County  Court. 

Africa. — Mr.  E.  Graham  Alston,  barrister-at-law,  has  been  appointed 
Queen's  Advocate  in  the  Settlement  of  Sierra  Leone,  in  succession  to  Mr. 
Charles  Pyfe. 

BsKMUDA. — Mr.  J.  Harvey  Darrell,  late  chief  justice  of  the  island,  has 
been  gazetted  an  ordinary  member  of  the  third  ciaiss  (or  companions)  of  the 
order  of  St.  Michael  and  St.  Geor^. 

IiiDiA. — Sir  Walter  Morgan,  chief  justice  of  the  Hi^h  Court  at  Allahabad, 
in  the  north-west  provinces  of  India,  has  been  appointed  Chief  J  ustice  of 
the  High  Court  of  Judicature  at  Madras,  in  succession  to  Sir  CoU^  Harman, 
Scotland,  resigned,  and  Mr.  Robert  Stuart,  Q.C.,  has  been  appointed  Chief 
Justice  at  All&abad ;  Mr.  C.  F.  Cooper,  of  the  Norfolk  Circuit,  has  been 
appointed  second  magistrate  of  Bombay,  in  the  place  of  Mr.  Sowell,  who 
has  resigned. 

Stuaits  Settlemxht. — Mr.  Thomas  Sidgreaves,  barrister-at-law,  has 
been  appointed  Chief  Justice  in  succession  to  Sir  Feter  B.  Maxwell,  re- 
signed. 

West  Irdibs— ^Mr.  Charles  Jeffery,  barrister-at-law,  has  been  appointed 
one  of  the  District  Judges  for  the  Island  of  Jamaica;  Mr.  F.  Spencer 
Wigley,  Atomey-Generaf  for  the  Island  of  St.  Christopher,  has  been 
gazetted  an  ordinary  member  of  the  third  class  (or  companions)  of  the  order 
of  St  Michael  and  St.  George. 
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July, 

10th.  LiNDBSAT,  Frederick,  Esq.,  Barrister-at-Law,  aged  7d. 
17th.  OaELVT,  David,  Esq.,  Solicitor,  aged  67. 
17th.  Brodbrip,  Francis,  Esq.,  Solicitor,  aged  83. 
20th.  Wadham,  J.  Davicl^n,  Esq.,  Solicitor,  aged  45. 
22nd.  Dewsnap,  Mark,  Esq.,  Barrister-at*Law,  aged  43. 
23rd.  JoHNES,  A.  J.,  Esq.,  late  County  Court  Judge,  aged  Qi. 
25th.  Smith,  G.  Archer,  Esq.,  Solicitor. 
80th.  Field,  £.  Wilkins^  Esq.,  Solicitor,  aged  67. 


August. 

6th.  Paithfull,  Henry  F.,  Esq.,  Solicitor,  aged  54. 
15th.  Owen,  Charles,  Esq.,  Senior  Magistrate  of  the  Straits  Settle- 
ment, aged  35. 
15th.  BouLTON,  W.  Jamas,  Esq.,  Soltoitor,  aged  71. 
18th.  Hdnt,  Nugent  B.  H.  C,  Esq.,  Barrister-at-Law,  aged  31. 
19th.  Grevillb,  p.  Grosvenor,  Esq.,  Solicitor,  aged  51. 
25th.  HiLLTEB,  George,  Esq.,  Solicitor,  aged  58. 
25th.  Atkinson,  George,  Esq.,  Solicitor,  aged  73. 
26th.  Hbblis,  Stephen,  Esq.,  Solicitor,  aged  69. 
80th.  Jbannkbbt,  W.  Henry,  Esq.,  Solicitor,  aged  31. 
3l8t  Fbt,  John  T.y  Esq.,  SoMtor,  aged  38. 

Sq>teniber, 

6th.  TiPPBTTS,  J.  Berriman,  Esq.,  Solicitor,  aged  75. 

7th.  BoBBBTS,  W.  Prouting,  Esq.,  Solicitor,  aged  64. 

9th.  ScEiVENS,  William,  Esq.,  Solicitor,  aged  66. 

9Ui.  Austin,  Gaorge,  Esq.,  Solicitor,  aged  66. 

16th.  M^THEW,  John,  Esq.,  Solicitor  aged  58. 

18th.  Mabtin,  Edward,  Esq.,  Solicitor,  aged  71. 

19th.  Kenway,  George,  Esq.,  Solicitor. 

2l8t  NoBMAN,  J-  Paxton,  Esq.,  Acting  Chief  Justice  of  the  High 

Court  of  Judicature  at  Calcutta,  aged  51. 
26th.  Pbbscod,  Samuel   J.,  Esq.,  Senior  Judge  of  Appeal  Courts 

Barbadoes. 
28th.  SuGO,  H.  Henri,  Esq.,  Solicitor,  aged  88. 
29th.  Ward,  John,  Esq.,  Solicitor,  aged  €2. 
29th.  Whitmokb,   Frederick,  Esq.,  Formerly  one  of  4ha  Official 

Assignees  of  the  Court  of  Bankruptcy,  aged  81. 

October* 

4th.  Denison,  James,  Esq.,  Solicitor,  aged  73. 

8th.  Bbtan,  James,  Esq.,  Solicitor,  aged  79. 

11th.  Habding,  George,  Esq.,  SoUcitor,  aged  69.  ^  ^        , 

12th.    Hill,  Sir  Hugh,  formerly  Judg^  of  the  Court  of  Queen  a 

Bench,  aged  70. 
13thi.  Heabn,  J.  Henry,  Esq.,  Solicitor,  aged  56. 
16th.  Bbandwood,  John,  Esq.,  Solicitor,  aged  29. 

16th.  ViNiNG,  J.  Tally,  Esq.,  Solicitor,  aged  62.  , 

18th.  Babr,  Robert,  Esq.,  Solicitor,  aged  77.  \ 

20th.  Teed,  J.  G.,  Esq.,  Q.C,  County  Court  Judge,  aged  77. 
23rd.  Johnson,  William,  Esq.,  Solicitoi-,  aged  5S. 
25th.  Evans,  Hugh,  Esq.,  Solicitor,  aged  66. 
25th.  Glynn,  Edward,  Esq.,  Solicitor,  aged  SA. 
27th.  Robotham,  William,  Esq.,  Solicitor,  aged  71. 
29tli.  Lister,  J.  Brown,  Esq.,  Barrister-at-Law. 


.' 
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